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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AMY PHILLIPS,
Plaintiff, Case Nol17C 7703
V. Judgelorge L. Alonso

EXXON MOBIL CORPORATION
Defendant

MEMORANDUM OPINION AND ORDER

Plaintiff Amy Phillips (“Phillips”) broughtthis employment discriminatioaction against
Exxon Mobil Corporation (“ExxonMobil”) on claims oharassment based on sex and sexual
orientation, retaliationand intentional infliction of emotional distre§®kt 1.] Before the Court
is ExxonMobils Motion for Summary JudgmentDkt 73.] For thefollowing reasons, the motion
is granted in part and denied in part.

BACKGROUND

Unless otherwise noted, the following facts andisputed- ExxonMobilis an oil and gas
corporation that operates a refinery in Joliet, lllinfidkt 87, PI's Resp.Def.’s SOF{ 1.] Phillips
hasworked as grocess technician at the Joliet Refinery since February QIL32.) Process
techniciansre responsible for the ssdind effective operation of the plant processing equipment
and work 12zhour shifts with significant physical labdid. 9 13) [Dkt. 92, Def.’'s Resp. Pl.’s

Add’'l SOF1 181, 82] They are organized into crews, such as “C Cramd “D Crew,” who work

t ExxonMobil’s motion to strike certain paragraphs of Plaintiff's StatemeAtdiftional Facts on
the basis that they contain numerous unrelated facts which are not all suppoitatidoyto the

record is denied. Both parties asserted certain facts wtiti@ation, and the Coudisregards any
asserted fact or dispute of fact that is unsupported by the rédmidv. City of Belvidere791

F.3d 764, 767 (7th Cir. 2015).
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oppositeshifts from each otherP(.’s Resp. Def.’s SO 14.) Opposite crew shift employees
occasionally trade shiftwith each other(ld. 1 15.) In 2017, Phillips was a member of D Crew.
(Id. 116.)Ed Ravensvas alsaD Crew membem 2016 buthetransferred to C Crew in January
2017. (d. 116) Jorge Baheawas the working foreman for the D Crew in 20dith responsibility
for ensuring the crew’s work in tHeld wascompleted in &afe and timelymanner (Id. § 17)
Phillips perceived Bahena to be her supervisor, but according to ExxonMobil, he had no authority
to make employment decisiondd.) In 2016 and 2017, Dave Forneris was D Crew Zone
Supervisor,or front line supervisqrfor the crew’s process technician$d.  18) Forneris
responsibilities included directing work activities of hourly employees and apprafssig t
performancepverseeing the progression of process technicians on D @relparticipatingin
employment decisions such as hiring, firing, promotions, and disciglchg.

ExxonMobil’s Anti-Discrimination Policies

ExxonMobil maintains a policy against harassment in the workplace, and an equal
employment opportunity policy prohibitingsgrimination and retaliationP{.’s Resp. Def.’s SOF
14.) Each are given to new employees and are available through ExxonMobil’'s employee intranet.
(Id. 1 7.) Phillips received training on the policies when she was first hired, andléetdonic
accesgo them (Id. 119, 10.) Both policies provide that an employee who believes she has been
subjected to inappropriate conduct should report it to her supervisor, higher management, or
Human Resources, and both prohibtahation for making a reportld. 1 5; Def.’s Exs. 25.)
According to Phillips, however, after she graduated from the initial training progtam a
ExxonMobil, she and two coworkers were called into a shift superintendent’s offi¢eldridat

if they ever had any problems in the Refinery, they shouldttedtato the working foreman, and



not to Human ResourceRI(s Add’l SOFY 83.)Specifically, she says, the shift superintendent
told them that complaints should be kept “in hougel” 83.)

Phillips’s Experience at the Joliet Refinery

A newly hiredprocess technician at ExxonMobil goes through approximately three months
of Refinery technical training dung which the technician is qualified on his or her first job post
and is at a “Skill Level 1” pay grad@d. { 19.)Thereafter, process technicians continue to train
to become qualifietbr other higheskill-level positions withirtheir complex(ld. 120.) Training
is both onrthejob and online, followed by a field test called a “walk throtdhd.) After a process
technician has qualified for all job posts in his or her comphextechniciarsits for a Top Skill
Review Boardansweringnanagement’s questions about the complex as a wiahl§21.) Upon
passing the technician is considered “Top Skill” and recsivee highest pay grade fahe
position. (d.) Although the actual time varies among employees, ExxonMobil has guidelines for
the minimum amount of time it should take to reach each skill,lewal it generally expects
process technicians to reach Top Skill Leflel. § 22) Progress typically slows wha@an employee
is frequently absent from work, especially for long periods of t{iidef 23) A process technician
who is off of work for an extended period of time may be required to undergo csjasnto
become requalified for job posts for which she already was qualjfced 23)

Phillips started worikg at the Joliet Refinery in February 2013, and progressed to Level 2
on September 30, 2013d. § 24) Phillips took medical leavéor about a month in early 2014,
and she progressed to Level 33@ptembet, 2014 (Pl.’'s Resp. Def.’s SOf{25, 26) Thereatter,
shehad additional medical leavbstween 2015 and 2017 that totaled about six mogithsDue
to her absences, Phillips had to go through a requalification process on threensdoefire she

reached Level JId. 1 27)



According to Phillipsshe soon realizetthatthe men in her complekd not want her there,
openly mockingher,makingstatements like “a woman'’s place is in the hormmeftisingto tell her
when they were going to perform tasks that would help her dewkitdp, and assessiniger
differently than her male colleagueBl.(s Add’'| SOF{ 84.) ExxonMobil disputes the assert®n
but it is undisputedthat Bahenaold employees thate “wears the pants in the family,” and
occasionally said, “What’s up, bitches?” to both male and female crew members Hasp.
Pl.’s Add’l SOFY 85.) According to Phillips, other male employeeferred to female colleagues
as “bitches,” “cunts,” and “fags.” (Pl.’'s Add’l SOR85)

In 2016, Phillips observedyraffiti on both chairs and equipment in thefiRery stating
“‘“AMY LAZY .” (Id. § 87) Shecomplained to Working Foreman Bahena abaufiat) Bahena
talkedwith the employees he suspectddcreaing it, and he coveredp what he saw(Def.’s
Resp. Pl.’'s Add’|l SOR87.) Bahena testified thatithough he graffiti he sawvassmall, it was in
in plain view “throughout the complex.Id.; Def.’s Ex. 5, J. Bahena Dep Trans 434B17.)

According to Phillipsin late 2016,she and Ravens hadverbalaltercation whileon top
of ahigh tower, and later that day he physically assaultedPles Add’'| SOFY 88, Specifically,
shetestified thatRavengold her that “people fall off of towers all the time where it looks like an
accident,” andater that day hé'shoulderehecked her. (1d.; Phillips Dep. 366-39:04.)She
testifiedthat she rported theincident toBahenawho said only that Ravens had been stressed
about a family issugPl.’s Add’l SOF{ 88; Phillips Dep 39:080-19.)ExxonMobil disputes this
accountand Ravens testifiethat there was no altercation at @Def.’s Resp. P$ Add’l| SOF
88; Bahena Dep. 82:a&; Ravens Dep. 65:167.)

In October 2016, Phillips told Forneris and Baht#tad she was having difficulty getting a

walkthrough scheduled for qualification on her final job pBt.'s Resp. Def.’s SOM 3Q)



Walkthroughs take several hours complete, an@lthough bothmen and womemxperienced
delays getting walkthroughs during 20®hillips complained to her supervisors at the time,
including Forneristhat shewas being “singled out” for slower progressidid. 1 31,38)
According to Forneris, howeverhillipsreceived similar training as @hprocess technicians, but
lagged behind due tber frequent absencesDéf.’s SOF{ 28,29; Forneris Declf 8.) It is
undisputed that two men on Phillips’s crevavedmore quickly through the process tHahmillips

did during the same time perioef.’s Resp. Pl.'s Add’l SOK 98.)

In late 2016,Phillips did a partiawalkthrough for her final job post with Francisco
Orrantia (Id. 1 33) According to ExxonMobil, Orrantiaoncludedhat Phillips needed additional
time and training before advancing, but accordinghilips, he maddghe walkthrouglespecially
difficult for her and therprematurely ended. (Def.’s SOFY 32; Pl.’s Resp. Def.’'s SO 32.)
Phillips took hefTop Skill qualification exam imApril 2017,passed her Top Skill Review Board
in May 2017, and received her Top Skill Level certification that mdfth’'s Resp. Def.’s SOf
35.) Not all employees pass their walkthrough or Review Board test, and at |leashabe
employee in Phillips’ hiring class did not receive his Top Skill certificatidil onore than a year
after she did(Id. 11 37, 38 Phillips testified that she had no issues with the Top Skill Review
Board processld. 1 35.)

The Bicyclelncident & ExxonMobil's Response

In late February 2017, Phillips discovered that someone had lockeu: igxxonMobil
bicyclethat she useth the refineryand thenearly identical one next tib that had been used by
employeeSarah Haynegld. 1 40; Def.’s Resp. Pl.’s Add’| SOF { 3@lthough the parties dispute
whether Phillips complained to her supervisors about the incident and whether they took it

seriously, it is undisputed that supervisor Arias told his reports that “horseplay” imydhe



bicycles must stop(Def.’s Resp. Pl.’s Add’| SOF § 8RField Safety & Security Group Leader
Paul Norie emailed various supervisors statifif}fere is no denying this is a form of harassment
and it needs attention so the acts cedqsa.)’

On March 5, 2017, Ravens admittbadt he hadbckedthe bicycleswhich he thought were
both used by PhillipgPl.’s Resp. Def.’s SOF { 41According to Raens,helocked thenbecause
he believedPhillips haddone the same to hinwhich shedenied. Def.’s SOFY 40; Pl.’s Resp.
Def.’s SOF{ 40; Pl.’s Add’l SOFY 90; Def.’s Resp. Pl.’s Add’l SOff 90.) RegardlessRavens
apologized to both Phillips and Hayn€Bl.’s Resp. Def.’s SO 41, 42 Later that dayRPhillips
complained to Zone Supervisor Forneris about Ravens, Fornetiied Process Shift
Superintendent Art Ariggndtogetherthey met with Phillipsabout her complain{id. § 42)

During the meeting, Phillips reported that: (1) Ravens had accused her of trioog’to
another employee into a bad shift trade and had called her “bitch” in May or June 20161¢2) w
“Amy Lazy” graffiti in May or June 2016; (3) knocked her hard hat or glasses onto the floor near
the lockers on multiple occasions around November 2016; (4) called her a “fucking bitch” when
they were working on top of a tower; (5) shoulder checked her after the tower incident e wa
past her; (6) mocked her on November 25 or 26, Aot 6elling other operators that she couldn’t
do steam traps because she hadn’'t been shown how; (7) made up a fake shift traddéw orock
December 15, 2016; and (8) shoulder checked her and called her “bitch” when she confronted him
about thdake trade that same ddid. 1 43) She did notomplain during the meetirntgat Ravens
had threatened her with physical violen@d.) Phillips left work before the end of her shift that
day because she was so updeef.’s Resp. Pl.’s Add’l SOK 96.)Although ExxonMobil dsputes
whetherPhillips had previouslycomplainedo Fornerisabout Ravensshe testified that she did.

(Def.’s SOFY 45;Pl.’s Resp. Def. SO 45; Phillips Dep. 82:144:02.)



In any event, it is undisputed thadrnerisand Ariaspromptly notified Scott Carpenter in
Human Resources &thillips’s complaint. Pl.’s Resp. Def. SON 45.) Carpenter is the Human
Resources Advisor for the Refinery’s Process Department, a department heviaaspr worked
in from 19912010. (Bef.’s Resp. Pl.’s Add’l SOM 91.) The next day, Carpenter and another
Human Resources employee met wethillips to discuss her complaintPl.’s Resp. Def. SOK
47.) According to ExxonMobil, Carpenter also contacted Forn@riensurethat Phillips and
Ravens would no longer make relief wehch othefi.e., neither would ever have to relieve the
other; “making relief” requires the relieved technician to interact and sharmatfon about what
happened during the shift with the relieving techniciglt.) According to Phillips,however,
despite tellingHuman Resources and tspervisors that she felt unsafe around Ravseswas
repeatedly scheduled to make relief with him thereaftech forced her toepeatedlyequest that
the schedule be changedorder to avoid him(Pl.’s Resp. Def.’s SON 47 Def.’s RespPl.’s
Add’l SOF{ 93.)

Thereafter Carpenter interviewed Phillips and several other witnesses, reviewed photos of
the “Amy Lazy” graffiti, and considered informatidhat both Phillips and Ravens submitted by
email. (Pl.'s Resp. Def.’s SOF 48) Carpenter and Moreno concluded that them¥y Lazy”
graffiti had occurred in 2016, and that somenmokers had lso identified an instance of “Abe
Lazy” graffiti, about a m& coworker, Abraham Dubs, but that they could not substantiate
whether Ravens had written the graffiti or had done any of the things Phillips cordpddine
beyondthe bicycleincident,which he had admittedld 1 48,51, 52.)

On April 6, 2017, Ravens received a Step 1 Corrective Action for the bicycle inamkent a
was required to go through refresher harassment traifichd] 53) On April 19, 2017, Human

Resourcesnet with Phillips to discustheresults of their investigain. They met with her again



at her request on April 28, 201(Id. 1 54) The parties dispute whether Phillips reported at that
time that she believed Ravens was harassing her based on her sex or sexual omdntition
Phillips says was common knowleddmit it is undisputed that she told the Human Resources
personnedt this meeting that she is a lesbidd. § 54 Def.’s Resp. Pl.’'s Add’l SOK90.)Phillips
subsequentlyhanked Human Resources and Arias for their handlihgimomplaint.(Pl.’s Resp

Def.’s SOFY 49) Ravens took a medical leave of absence from May 4, 2017 through July 17,
2017. (d. 163.)

Shortly after concluding their investigation, Human Resources investigated another
complaint of sexual graffiti at the Refinery, this tindegected at a male employee in the
Maintenance Departmentid.  56) In May 2017, management met with employees to remind
them that harassmeistprohibitedand thaif theyseegraffiti theyshould report it so that it could
be covered up or removedd. 1 57) In the monthsthereafter,however, Phillips observed
additional graffiti in the Refinery, including, “AMY FAGGET LAZY RAT BIT&,” “DIE AMY
DIE RAT BITCH,” “AMY LAZY GAY BITCH,” “AMY LAZY DIKE,” “AMY LAZY CUNT
LICK FAG,” “AMY LAZY DIKEFAG BITCH,” “AMY LAZY DIKE BITCH,” and “AMY
LAZY DIKE BITCH.” (Def.’s Resp. Pl.’'s Add’l SOK 92)) Shephotographed thgraffiti oneight
different dates between laMay andmid-September 20171d.) In August 2017, supervisors
emailed that the graffiti could be considered “hostile or harassing,” anid teg a “cancer” for
the team(ld.)

July 2017 Complaint and ExxonMobil's Response

On July 3, 2017, Phillips sent Carpenter an email stating ligatvas being “harassed,
intimidated & singled out for being a gay woman in my complext he was on vacation at the

time. (Pl.’s Resp. Def.’s SORY 58 59, 62) According to ExxonMobil, this was the first time she



made such aamplaint to Human Resourgsewhereasaccording to Phillips, her email only
reiterated the several complaints she had already made to her supefid9o@ July 6, 2017,
Phillips’ attorney sent ExxonMobil's General Counsel a letter complainin@.p$exual graffiti
directed aPhillips; (2) Working Foreman Bahersaying things likeiA woman'’s place is in the
home,” and “You should just stay at home like most wom@)’Refinery supervisorgfusing to

allow Phillips to test for higher pay positions; and (4) Ravens threathifigps by saying, “You
know, people can fall off towers, and no one would know anything other than that it was an
accident,” and calling Phillips a “cunt” during the tower incid€la. § 60) Included within the

letter were photos of sexual graffitireicted at Phillips(ld.  61) Upon receipt of the letter on
July 10, 2017, ExxonMobil prepared to conduct an investigation into Phillips’'s allegations,
including reaching out to Phillips to be interviewed, communicating with her attodeeyifying
HumanResourcepersonnel outside of the Joliet Refinery to lead the investigation, and preparing
a list of witnesses and questions for the investigatftth. J 64) Billings Refinery Human
Resources Advisor Dona Steadman and Bayton Refinery Human Resources Advisor Misdy Ja
conductedhe investigation(ld. { 65)

On July 17, 2017Carpenter rea@hillips’s July 3email.(ld. I 62) He informed Human
Resource®f it and responded to Phillips the next dég.) Witness interviews began shortly
thereafter(Id. Y 66) ExxonMobil reachedut to interview Phillips, but because she wanted her
counsel to attend with her, no interview was undertajtdr).

On August 9, 2017, Doug Ferrara, another process technician who worked on a different
crew, told Phillips that he would not arrive early to make relief with her becausbashe
complained to Human Resourcékl. § 67) When Phillips’s attorney notified ExonMobil of

Ferrara’s statement, Steadman and Jamimadiately mvestigated and concluded thet



constituted retaliation in violation of ExxonMobil’s policigsd. § 68) Ferrara, who had no prior
discipline, received &Step 4 Corrective Actidrn(suspension and final warningnd was required
to take a refresher harassment train(idy.| 69) The parties dispute whether Phillipsd Ferrara

were scheduled to work togeththereafteralthough it is undisputed th&hillips had no further

issues with him.I¢.)

After numerous interviews in August 201Steadman and Jarvissuedan investigation
report,concluding that althougimany of Phillips’ allegationsould notbe substantiatedRavens
and Phillipsshouldnot be scheduled to work togettagyain (Id. I 70.) Theydid notidentify who
had written the graffitibut theyconcludedhat the Joliet managemedmd taken steps fod and
remove it, and had told employees thamaking graffiti could result in disciplia including
termination.(ld.  71) They alsoconcluded that Phillips haderselfengaged in inappropriate
conduct with Bahena by texting hinmake photo with sexually explicit conter{td. 1 72) Phillips
did not report any other allegedly harassing or discriminatory conduct to ExxonMobilftiaerea
(1d. 1 73)

October2017Incident and ExxonMobil’'s Response

On October 13, 2017Philips was assigned to a project hauling large hoses onto a
compressor deck, approximately eight flights up from the groiref.’s Resp. Pl.’s Add’l SOF
1 94.)While the parties dispute the surrounding circumstances, it is undisputed that Bhojhpd
and fell while working alone on this tasitd.) The partes also dispute whether Phillipgs-
workers ignored her initial calls for help, but it is undisputed thatdwerarkersultimatelyfound
herwhen she did not respond to radio calls, and thatiterfirst responders théaok Phillips to
the ExxonMobilmedical center(Pl.’s Add’'| SOF{194, 95; Def.’s Resp. Pl.'s Add’| SO 94,

95.)What happened next is also disputed, butuhidisputed that an MRI wastimatelyordered,

10



andthat Phillipslater went to dospital emergency roor(Pl.’s Add’l SOFY 95; Def.’s Resp. Pl.’s
Add’'l SOF 1 95.)It is alsoundisputed that Human Resources did not conduct an investigation of
this incident. (Def.’s Resp. Pl.’'s Add’l SOF95.) Thereafter, Phillips was approved to take an
extended medical leave, asdehas notyet been released to return to wofRl.’s Resp. Def.’s
SOF 1 749.

Phillips’s Remodeling Business & ExxonMobil’'s Internal Audit

ExxonMobil's Standards of Business Conduct contain a camfo€tinterest policy
applicable to all ExxonMobil employees, which provides that employees must avoid any actual or
apparent conflicts of interest between their personal interests and thdsmiétke company, and
that such conflicts should be avoided when dealing with suppliers, customers, cometdors,
other thrd parties. [d. { 77.) Internal Audit has primary responsibility for conducting independent
investigations of violations of ExxonMobil’s internal controls, including potential traia of its
ethics policy and conflicts of interest poli¢id.) Membes of Internal Audit are not employees of
the Joliet Refinery and are not supervibgdoliet Refinery personnelld; I 78.)

In August 2017, ExxonMobil received an anonymous complaint directed to its Global
Security Managethat Phillips had m undiscloseghersonal remodeling businemsdthat she was
soliciting work from ExxonMobil employees and contractdisl.) The complaint was forwarded
to thelnternal Auditteamin Texas to be investigatedd.) Internal Audit Senior Specialist Brenda
Vandervort conducted the investigation into whether Philipgmodeling business activities
violatedthe company’sonflict of interest policy(ld. § 79) Although she found th&hillips had
failed todisclose her businessad performed work for at leashe employeeandhad solicited
work from others she concluded that thewas no conclusive evidence that a confiitinterest

violation had occurredand she closed thavestigationwith no discipline recommende@d.)

11



According to Phillips, however, ExxonMobil, was aware of her business throughout her
employmentand she had disclosed it as far back as on her employment appliddti§i9.)
SUMMARY JUDGMENT STANDARD

Summaryjudgmentis appropriate when the record, viewed in the light most favorable to
the nonmoving party, reveals that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of lgmn. R. Civ. P. 56(a);Zaya v. So0d836
F.3d 800, 804 (7th Cir. 2016\ genuine ssue of material fact exists when “the evidence is such
that a reasonable jury could return a verdict for the nonmoving peyd 836 F.3d at 80&iting
Anderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986)h ruling on a motion fosummary
judgment the court must consider the record as a whole, in the light most favorable to the non
moving party, and draw all reasonable inferences in favor of theneeing party Anderson477
U.S. at 255.

Northern Distict of lllinois Local Rule 56.1 governs how the parties identify material facts
and potential disputed material facts. “The purpose of Rule 56.1 is to have thesliigesent to
the district court a clear, concise list of material facts that are céntitaé summaryjudgment
determination. It is the litigants’ duty to clearly identify material facts in disputgoemdde the
admissible evidence that tends to prove or disprove the proffered@adis v. Costco Wholesale
Corp,, 807 F.3d 215, 219 (7th Cir. 2015). “When a responding party’s statement fails to dispute
the facts set forth in the moving party’s statement in the manner dictated by thteosdefacts
are deemed admitted for purposes of the motitth.'at 218 (internal quotation omitted)he
Seventh Circuit “has consistently upheld district judges’ discretion to requice cgimpliance

with Local Rule 56.1.Flint, 791 F.3d a#767.
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DISCUSSION

According to ExxonMobil, summary judgment should be granted in its favBhilips’s
discriminationclaimand claim for punitive damagbscauseshecannot establish th#te conduct
of her ceworkerswasbased orher sexor sexual orientatigrthat shetimely reported the alleged
harassmenbr thatExxonMobilfailed toconductan appropriate investigati@mdtake reasonable
remedial actiorwhen she finally did[Dkt. 74, Def’s Mem. at A1, 15]2 It argues that ér
retaliation claimalso failsbecaus@o evidence suggests any matériadverse action againser,
or that her protected activities were the “but for” cause ofadleged retaliatoraction.(Id. at 1+
14.) Phillips’s claim of intentional infliction of emotional distreakso fails, ExxorMobil says,
becauseit is preempted both by the lllinois Human Rights Act and the lllindsrkers
Compensation Act(ld. at 14-15.)

Phillips opposes the motiopointing toevidence in the recorthatshe saysupportsher
claim thather coworkers’actions werdased on hgsrotected characteristidgdkt. 85,PI.’s Resp.
at 36.] According to Phillips, ExxonMobil knew of the harassmiewtih because she complained
about itand becausthegraffiti targeting her was open and obvious throughout the Refitidry.
at 6-10.)Not only didExxonMobil fail to stopthe harassmerand act with reckless disregard to
her rights, she says, but it ggorse with each reposhe madeand ExxonMobil retaliated against
her by slowing her career progression and putting her throughretessary ethiasvestigaton.

(Id. at 1016, 1920.) Finally, Phillips arguesgainst preemption dfer intentional infliction of

2 ExxonMobil also argud summary judgment is appropridtethe extent Phillips’s claim isased

on supervisor harassment. (Def.’s Mem. atRh)llips did not respond in oppositiomnd has
accordingly waived the argumer@ee Greenlaw v. United Staté&s4 U.S. 237, 2434 (20@)
(noting general rule that “adversary system is designed around the premise thatékekpavti
what is best for them, and are responsible for advancing the facts and argumemtg #aitli to
relief”); Delapaz v. Richardsqr634 E3d 895, 900 (7th Cir. 2011) (party waives arguments not
raised in opposition to summary judgment mation

13



emotional distress claim because it is basedimumstances that are neither accidental no
inextricably linked to her discriminatiariaims.(ld. at 1718.)

l. Hostile Work Environment

“A sexually hostile or abusive work environment is a form of sex discrimination under
Title VIl of the Civil Rights Act of 1964.E.E.O.C. v. Mgmt. Hogjality of Racine, Ing 666 F.3d
422, 43738 (7th Cir. 2012)To succeed on a hostilgork environmentclaim, a plaintiff must
demonstrate that: (Epe was subject to unwelcome harassment; (2) the harassment was based on
sexor another protected wory? (3) the harassment was severe or pervasive to a degree that
altered the conditions of employment and created a hostile or abusive work enviromu€a); a
there is a basis for employl@bility. Robinson v. Perale§894 F.3d 818, 828 (7th Cir. 2018)or
purposes of summary judgment, ExxonMobil focuses its arguments on elements two through four.
(Def.’s Mem. at 211.) The Court addressesch in turn

A. Based on Sex or Sexudrientation

According to ExxonMobil, Phillips cannot show that the condingtcomplainsof was
based orher s& or sexual orientation. (Def.’s Mem. at 3gr claim must fail, it says, because
Ravendestified that halid not knowhersexual orientatioand becausthe majority of the other
conduct she complains of is unrelatech&r sexor sexualorientation. [d. at 3-5.) According to
ExxonMobil, it is undisputedhat Raven$ockedup Phillipss bicyclebecause he thought she had
done the samthing tohim, andit was only aftePhillipsretained a lawyer that she complained of
harassment(ld. at4.) It argues that Phillips’somplaintsaboutgraffiti and the use of the word

“bitch” at the Refineryalso do not suppohter claimbecause the only evidenttese things were

3 “[D]iscriminationon the basis of sexual orientation is a form of sex discrimination” and is
actionable under Title VIHively v. lvy Tech Cmty. Coll. of In®53 F.3d 339, 34@1 (7th Cir.
2017) €en bang.

14



based on a protected characteristitasown opinios, and because there is evidence in the record
that male employesalsoweretarges of similarslurs ingraffiti. (Id. at4-5.) Phillips disputes these
contentionsarguing that the bicycle incident was just one of sevkatltargeted heyn the basis

of sex and sexual orientation, creating a hostile veorkronment(Pl.’s Respat 34.) According

to Phillips, thewordsusedagainst her and thgraffiti in the Refineryutilized sexbased terms and
sexually explicit slurs which is itself evidence of sexual harassifiérat 5.)That a few instances

of other graffiti existed in the Refinery, she says, doeslef®at heclaim. (d. at 5.)

Viewing the record in the light most favorable to Phillifgre is sufficient evidence from
which a reasonable factfinder could conclude that the corfthilips complains of was based on
her sex or sexual orientaticBee Robinsqr894 F.3dat 828. Thebicycleincident is not the only
incident of which Phillips complains nor can it be viewed in isolat®se Heneghan v. City of
Chi., No. 09 C 759, 2010 WL 5099969, *4 (N.D. lll. Dec. 8, 20{i)ding disputed issue of
whether conduct, taken as a whalas “just offensive or if it was harassment based on)skx”
addition, Phillips submitsavidencethatshe was repeatedly referred to as a “bitch” and “cunt” by
coworkers including Ravens, and that she encountered graffiti throughout the Refinerywghcludi
‘“AMY LAZY CUNT LICK FAG,” “AMY LAZY DIKEFAG BITCH,” “AMY LAZY GAY
BITCH,” “AMY CUNTLICKER,” “AMY LAZY DIKE, ” andher name next to a drawing of a
penis ejaculating on a womgief.'s Resp. Pl.’s Add’l SOF { 92.)

The Seventh Circuihas long sinceejectedthe argument that a female plaintiff subjected
to sexbased slurs must produce more evidence than the words themSebkRamssananti v. Cook
County 689 F.3d 655, 6666 (7th Cir. 2012)As the Court made clear, “A raft of case law
establishes that the use of sexually degrading, gepaeific epithets such as ‘slut,” ‘cunt,’

‘whore,” and ‘bitch,” has been consistently held to constitute harassment basedexgdd.s

15



(internal quotation omitted). While ExxonMib correctly notes thathe use of the word “bitch”
does not on its own constitute sexual harassmenteatecra hstile work environmentfor
example, when the word is hurled at men and women-alikis well settled thatontext is key
in making thatdeermimation. Passananti689 F.3d at 664;ord v. High Voltage Software, Inc.
839 F.3d 556, 562 (7th Cir. 2016)What matters is . . . whether a reasonable factfinder could
infer from [the] facts that the plaintiff was harassed ‘becafisex’) (interna quotation omitted).
Here, Phillips presents sufficient evidence from which a factfinder counldwde that the conduct
directed at herincluding sexually degrading sluasd antigay epithets, shogd hostility to her
based on her sex or sexual orieiotatPassananti689 F.3d ab66, Davis v. Packer Eng, Inc,
No. 117923, 2018 WL 1784131 (N.D. Ill. April 12, 2018) (finding testimony that plaintiff was
called a “bitch” and “sexually dangerous woman” sufficient to support jury’s conclusion tha
conduc¢ was directed at plaintiff because of her sex).

ExxonMobiltries to avoid this conclusion by arguing thaderHolman v.Indiang 211
F.3d 399, 403 (7th Cir. 2000)he presence of graffittargeting menn the Refinery defeats
Phillips’s discriminationclaim. (Def.’'s Mem. at 4-5.) According to ExxonMobil, bcause an
instanceof graffiti calleda male ceworker lazy, and asther includedh man’s name and “SAD,”
which was understood to mean “suck a ditlsimilar graffiti directed at Phillips cannahow
targetingbecause of her sex or sexual orientat{tth) In Holman the Seventh Circuit made clear
that “because Title VIl is premised on eliminatidgscrimination inappropriate conduct that is
inflicted on both sexes, or is inflicted regardless of sex, is outside the statutsts’ &tolman
211 F.3dat 403. Instead, the Court reasoné@he critical issue, Title VII's test indicates, is

whether members of one sex are exposed to disadvantageous terms or conditions of employment
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to which members of the other sex are not expbdddd (quoting with emphasi©ncale v.
Sundowner Offshore Servs., IN§23 U.S. 7580 (1998).

Unlike in Holman evidence in the record supports Philliglaim that théharassment she
allegedlyenduredwvas far more severe and prevalent thandbkated incidents of graffithgainst
two of her male colleague$Pl.’s Resp. Def.’s SOF {4044, 55, 67; Def.’s Resp. RA.SOF{{
85, 8790, 92.)The single instance of graffiti labeling a maleweorker lazy is not sekased, and
the single instance of graffiti using the expression “SAD” againstvaocker is not as explicit or
threatening as what was allegedly directeBlallips. In addition to substantially more graffiti of
a graphic, sexual, and sexist nature, evidence in the rsgppibrts Phillips’s claim that she was
ridiculed and isolated by her coworkers, that Ferrara threatened to intentioribiblistang her,
and that Ravens “shouldehecked” her, knocked her equipment down, threatened her with
physical violence, and teased her for being unable to do certain ttithggsResp. Def.’'s SOF |1
4044, 55, 67; Def.’'s Resp. Pl.’s SOF 85,87, 92.) Accordinly, Phillips has raised a genuine
issue & material fact as to whether the conduct she complains of was based on her sealor sexu
orientation. Kampmier v. Emeritus Corp472 F.3d 930, 9481 (7th Cir. 2007)(reversing
summary judgment for employer where evidence supported female plaiclaiim that shevas
subjected to morextensivenarassment than mate-workers) Swidnicki v. Brunswick Corp23
F. Supp. 3d 921 (N.D. Ill. 2014) (denying summary judgment wtesrgonable factfinder could
conclude tlat conduct directedt plaintiff was significantly more severe than what may haenb
directed at male employees)

B. Severe or Pervasive Conduct

ExxonMobil alsoargueshatsummary judgment should be grantestausdhillips fails

to demonstrate that the complained of conauatsufficiently severe or pervasiv€Def.’s Mem.
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at 57.) According to ExxonMobil, the undisputed evidence shows ttiatallegedly harassing
conduct Phillips reported was limited to a handftibccasions, isolated in time, and limited to
only one known coworker, Ravendd(at 6.)Even his alleged physical threat is not enough to
support her claim, ExxonMobil continues, because Phillips did not report it at thertnwteen
she metwith Human Resourcesabout him and because shielt comfortable enough to confront
him months after the incidehtadallegedly occurredDkt 91,Def.’s Replyat7.] Phillips disputes
theseassertionsarguing thaevidencen the recorddemonstrates the harassment she faaetk
from more than one employee and sparsedtralyears. Pl.’s Resp. at 9.)Not onlyis thegraffiti
itself enough to demonstrate severe or pervadsarassmenshe arguedyut it is further supported
by evidencehat she faced actd intimidation, isolation, anthethreatof physical violence(ld.
at9)

To rise to the level of actionable hostile work environment, the complained of conduct
must have been sufficiently severe or pervasive to have altereditiéas of employmerdnd
created an abusive working environmelahnson v. Advocate Health & Hosps. Cog92 F.3d
887, 900(7th Cir. 2018).In determining whether conduct is severe or pervasive enough to alter
the conditions ofemployment, curts mus consider the severity of the alleged conduct, its
frequency, whether it is physically threatening or humiliating (or merely offensiad)whether
it unreasonably interferes with the employework performancé.Robinson 894 F.3d aB28
accord Johnson892 F.3d at 900The “requirement is disjunctive, not conjunctive; the standard
may be met by a single extremely serious act of harassment or by a series of lesacisver
Robinson894 F.3d at 828[ T]here is no magic number of incidents required to establish a hostile
environment."Boumehdi v. Plastag Holdings, LL.&89 F.3d 781789(7th Cir. 2007):'Whether

harassment was so severe or pervasive as to constitute a hostile work envirsrgeratally a
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guestion of fact for the jury.Johnson 892 F.3d at 901. “If a reasonable jury could find that the
conduct was severe or pervasive, then the claim must go toRahihson894 F.3d at 828.

At the outset, the Court notes that consideration of eaniplained of acseparatelyas
ExxonMabil assertsviews theevidence with the wrong len®Courts should not carve up the
incidents of harassment and then separately analyze each incident, by itselff éackeises to
the level of being severe or pervasiveldll v. City of Chi.713 F.3d 325, 331 (7th Ci2013)
(internalquotation omitted)Instead, theCourt must examinall of the circumstances presented
and consider thetontextas a wholeld; accord Robinsor894 F.3d at 828Context matters, and
it will often present a jury questionPassananti689 F.3d at 669/iewed with the propeiens,
Phillips presents sufficient evidencewarrant a jury’s determination of her claim.

Specifically, Phillips points to &idence that hreco-workerscalled her “bitch” andnade
sexist comments to hdéike telling her that a woman’s place was in the hparel that Ravens
mocked her inability to do certain tasks, repeatedly knocked hehhtiahd glasses on the floor,
shoulderehecked herand threatesd her with physical violencePl’'s Resp. Def.’s SOF 1 40
44; Def.’s Resp. Pl.’s SOfff 85. 87)She testified that graffiti appeared in the Refinery with a
drawing of a penis ejaculating on her, calling her “bit¢tyke,” and “rat” telling her to “suck a
dick” and “die,” andthat it got worse after she complaind®l.’s Resp. Def.’s SOF { 55; Def.’s
Resp. Pl.’s SOF 18790, 92) Her testimony is supported by photos in the recadyal as the
testimony of BahendPl.'s Resp. Def.’s SOR 55; Bahena Dep. 43:@81:17; Pl.’s Exs. 11, 1P
In addition, she testified that her-amrkers isolated her and that her professional development
and advancement was slowed as compared to male (f@lés Resp. Def.’s SOF {1 29; Phillips

Dep. 35:1829:07, 43:1946:08)
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Nor is the Court convinced yxxonMobils argumenthat the graffiti was natevere or
pervasive enough teenderthe work environment hostile. (Def.Reply, at 8.)it is not orly the
fact of the wordsand the graphic imagery, baisothe othercontextual evidence in the record that
supports Phillips’s assertion of severe and pervasive can8aetPassamanti, 689 F.3d 66
(finding repeated use of the word “bitch”dgontext evidence sufficient to allow jury to infer it was
derogatory to womgnBoumehdi489 F.3d af789 (reversing summary judgment for employer
and finding plaintiff's testimony that supervisor made at least 18 sexistualssmments in less
than a year and that similar comments wefeen made sufficient to show hostile work
environmenk, Meng v. Aramark CorpNo. 12 C 8232, 2015 WL 1396253, {M.D. Ill. March
24, 2015)(finding graffiti depicting female plaintiff in graphic sexual way along withire
reproductions and jokes about it sufficient to show a hostile work environment, diespileck
removal).

As theSeventhCircuit has recognizedintimidating words or acts|,] obscene language or
gestures[, and] pornographic pictures,” lie onatigonable side of the line that divides “the merely
vulgar and mildly offensive from the deeply offensive and sexually harasbiogtétler v. Quality
Dining, Inc, 218 F.3d 798, 807 (7th Cir. 200@)ternal quotation omitted)Unlike in
ExxonMobil’'s cted authorities, theonductdirected at Phillipsncludedmore than just the label
of “dyke” or “fag,” but also pornographic imagetatements that stshould “suck a dick,” and
“die,” and an alleged physictireat and assauliPl.’s Resp. Def.’s SOF | 55; Def.’s Resp. Pl.’s
SOF 11870, 92) A reasonable jury could find on this record that the complained of conduct was
sufficiently severe or pervasive within the meaning of Title VII.

This Court is similarly unpersuaded by ExxonMobil's argument timatalleged tower

incident with Ravenscould notbe severe or pervasivgDef.’s Reply at 7.)Contrary to

20



ExxonMobil’'s assertionit is not clear fronthe record thaPhillips was comfortablediscussg

her differences wittRavens (See id). Instead Phillips testified that she felt compelldd; the
severity of the situatioto try to discusst with him, but that when she did he called her names like
“stupid bitch,” and “cunt rat (Pl.’s Resp. Def.’s SOF 1§ 44; Phillips Dep. 656522.)Further,
unlike ExxonMobil’s cited authorities,because Phillips presents evidence ofls@sed hostilit
from Ravensand othersit cannot be said thatis alleged threat during the tower incident
necessarilyacks any connection to her protected characteristeef.’'s Mem. at 7.) Finally,
whetherRavens denies that he ever threatened harhetherPhillips's description of thencident
hasvariedover time are credibility issues inapriate for summary judgmer@ee Johnsqrg92
F.3d at 901.

C. Emplover Liability

ExxonMobil alsoarguesthat Phillips cannot establish a basigtsfliability becauseshe
unreasonably delayed reportiagyalleged harassent in 2016, and when sheally complaired
in March 2017, the company promptly investigaaed appropriately respondgief.’s Mem.at
7-11,n. 9) According toPhillips, however, sheepeatedlycomplained about the way she was
being treatedijrst to Working Foreman Bahena, then to Zone Supervisors Arias and Foanelris,
ultimately to Human Resourcd®l.’s Respat 1012.). Moreover, she says, the graffiti was open
and obvious throughout the Refinery, so even if she hadn’t complained, ExxonMobil had to have
known aboutti (Id. at 13) Rather than putting an enditpshe saysat each stagExxonMobil
gaveonly the most minimalesponsewhich not only failed to stop the behavior but actually made
it worse (Id. at 1114.)

Where an employee complains ofworker harassment, the employer is liable only if it is

negligent in discovering or remedying the harassmearhbert v. Peri Formworks Sy$nc., 723
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F.3d 863, 866 (7th Cir. 2013) (citingance v. Ball State Uni570 U.S. 4212013)). Accordingly,

a plaintiff alleging ceworker harassment must offer evidence either that she made a concerted
effort to inform the employer that a problem existsthatit knew or should have known of the
harassing conduct yet failed to adtschanv. Stratosphere Quality LL@65 F.3d 922031 (7th

Cir. 2017) “Notice that is sufficiento trigger employeliability must be given to either someone
with authority to take corrective actiar, at a minimum, someone who could reasonably be
expected to refer the complaint up the ladder to the employee authorized to act.amhert

723 F.3dat 866 (internal citation omitted)Once aware of workplace harassmeétite employer
can avoid liability for its employees’ harassment ifakes prompt and appropriate corrective
action reasonably likely to prevent the harassment from recufriignce v. Ball State U646
F.3d 461, 471 (7th Cir. 201,19ffd, 570 U.S. 421 (20)3quotingWyninger v. New Venture Gear,
Inc., 361 F.3d 965, 978 (7th Cir. 2014)).

According to ExxonMobil Phillips failed to report any allegesarassmenby Ravens or
any alleged graffiti in 201gDef.’s Mem. at 8.) Emphasizinghe multiple means of reporting
under its harassment policy and Phillipatsess t@ndtraining on it, ExxonMobil argues thdt
cannot be liable for condushefailed to complain of pursuant to its polidyd. at 89, 11 n.9)
Phillips disputes this position, arguirtigat whether she complained through the channels set out
in ExxonMdoil’s policy is not the only relevanssue because sland other employees were
affirmatively told not to uséhose channelgPl.’s Resp. at 1-Q1) Instead, she says, they were
told to keepcomplaints “in house” by bringing them to the attention of the working forefitan.
at 11) According to Phillips, shdid soby complaining to Bahena, and the harassment only got

worseas a result(ld. at 10.)ExxonMobil rejects thi€laim as unsupportednd emphasizes that

22



because Bahena wast a supervisor, notice to him could not be deemed notice to the company.
(Def.’s Reply at 1612.)

The Seventh Circuit addressed a similar disput@ambert 723 F.3d 863In that case, the
trial courthad enteredummary judgment for the employer whargard laborehad complained
of harassmenotnly to the yardead who was not empowered as a supervisor with authority to
change theconditions of employmentd. at 866.The Seventh Circuit reversed, finding that
whether theyard lead was a supervisahose conduct might be attributable to the company was
not the issudd. at 867 Insteadjt held,the question was whether the plaintiff reasonably expected
thatthe yard leadhad the responsibility to, and would, refer his complaints to someone who could
addres the problem-either the yard manager, the logistics manager, or the human resources
manager.”ld. Because the yard lead had testifedgbuthis additional responsibilities and the
general expectation that he would report problems in the yard yartthi@nanageml genuine issue
of factexistedas to whether the plaintifadadequately put the company on notice by complaining
to him.ld. at 86768.

Here too, whether Phillips’s complaints tdhe working foreman adequately put
ExxonMobil on notice isin issue to be determined at trRhillipstestified thashe anather rew
employeeswere specifically toldnot to follow the written policy but instead to keepy
complaints irhouse bybringingthem tothe working forema. (Pl.’'s RespDef.’s SOF { 10; Pl.’s
Add’l SOF 1 83; Phillips Depl01:04-102:18Phillips Decl. 1 §. Employee Sar&élaynedestified
similarly. (Haynes Dep. a57:13-58:15 Employee Marguerit&urowski testified thatit was a
refinery rule toreport graffiti to theworking foreman. (Kurowski Dep. 42:683:18.) Bahena
testified that as a working foreman, he had responsibility for training and owgr$eer unitsof

crew. (Pl’'s Resp. Def.’s SOM18;, Bahena Dep. 14:056:06) On this record, gury could
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conclude that Phillips reasonably believed she was supposed to report her complahteng B
and that if he could ndix the situation he would be obliged to report it to someone cadubd
See Lamberf723 E3d at 86768, accord Youngy. Bayer Corp.123 F.3d 672, 675 (7th Cir. 1997).

A genuine issue of material faalsoexists as tahe adequacy dExxonMobils response
after it says ireceived notice oPhillips's complaint. According to ExxonMobil, once Phillips
complained to Zone Supervisofsias and Fornerisn March 2017 they informed the Himan
Resource®epartment whichn turn promptly investigate@nd appropriately respondd@ef.’s
Mem. at9-10) As a result ExxonMobil says, Phillips never had to work with Ravens ordfarr
again, and she had no further complaints about tHdh Phillips disputes these claims, pointing
to evidence that Arias and Forneris initially dismissed the incidents aplagrsendarguing that
even after she retained coundekxonMobil's invedigation was cursory and intendedly to
whitewash the situation, ndb remedy it. (Pl.’'s Resp. atl2-13) According to Phillips,
ExxonMobil investigatorswere not given her complete complairgs allowed to enter the
Refinery, did notanalyze thegraffiti handwriting, add more security or camet@athe Refinery
or otherwise tryto identify the perpetratoesszen when witnesses suggested that Ravens or Ferrara
had donet. (Id. at13-14 Pl.’'s Resp. Def.’s SOfff 70, 71.he investigaon yielded little results
because it was so limited, she says, and as a résulictionsaganst her only got more frequent
as her male ceworkers retaliated for her complagt(Pl.’'s Resp. atl4.) Further, she says,
ExxonMobil continued to assign her to make relief with Ravens and Ferrara, and when she sought
Human Resources helgth the schedule, she was told to handle it herddifa¢ 13.)

An employer’s course of conduct in response to a complaint need not be perfect, but it
must not be neglent. Johnson 892 F.3d at 907 ([T]he question as to whether an employer’s

response was reasonably likely to end the harassment is fact specific andenanstlyzed
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according to a totality of the circumstances revielofinson 892 F.3d at 908 he gravty of the
situation sets the reasonableness of the remedyn dnid casalepends heavilgn the credibility
of the witnesses to the alleged cond&ae Heneghar2010 WL50999969*7. A jury may find
that ExxonMobil should have empowered its investigators to take additional action, or ensured not
only that Ravens and Ferrera did not directly work with Phillips, but also that they dithket
relief with her. To make this determinatianjury mustassesamong other thingghe import of
making relief with other workers, andetermine whether it believes Phillighat Ravens
threatenedand physically assaulted hen, whether it believes Ravens that these things never
happened.Weighingthe credibility of the witnesses is not appropriate on summary judgment.
Johnson 892 F.3d at 901.

For each of these reasoriSxxonMobil’'s motion for summary judgment on Phillips’s
discriminationclaim (Countl) is denied.
Il. Retaliation

ExxonMobil argues summary judgment should be graate@hillips’s retaliation claim
because no evidence suggests she suffered a materially adversehattiwas a restlof her
harassment complainDéf.’s Mem. atL1-14.)Phillips opposes the motioarguing that as a result
of hercomplaint, she faced increaseatworker harassmenanda delayed meaningful response
from ExxonMobil, delayedskills testingnecessary to qualify for advancemertda stressful and
unnecessarethics investigation regarding heersonal remodeling businesBl.{s Resp. atl4-

17.) ExxonMobil arguesthat none of these are materially adverse, and in any event, there is no

* This does not mean that ExxonMobil was obliged to identify and punish the grafigtizeor(s)

as Phillips argues|T]itle VII requires only that employers take action reasonably calculated to
stop unlawful harassment; that requirement does not necessarily include disciptiplogees
responsible for past conducMuhammed v. Caterpillainc., 767 F.3d 694, 698 (7th Cir. 2014).
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evidence from which a reasonable jury could conclude that Phillips’s complaint wémitHer"
reason fothem (Def.’s Reply at15-19) The Court need not address whether the acts Phillips
identifiesas retaliatory were materially adverse, because iétkay were, her claim fails for lack

of evidence of causation.

Title VII prohibits retaliation against employees who engage in statutorily protecte
activity by opposing an unlawful employment practice or participating in the investigation of one.
42 U.S.C. § 20008(a); Lord, 839 F.3dat 563 “In order to make out a clainoif retaliation, a
plaintiff must demonstrate (1) that he engaged in statutorily protected act®jtyhdt his
employer took a materially adverse actianagainst him; and (3) that the protected activity and
the adverse action are causally connettedbinson 894 F.3dat 830(internal footnote omitted).

To prove causation, the plaintiff must show that “the desire to retaliate wasitifor
cause of the challenged employment actidddiv. of Tex Sw. Med. Ctr. v. Nass@b70 U.S. 338,

352 (2013).“This requires proof that the unlawful retaliation would not have occurred in the
absence of the alleged wrongful action or actions of the empldyassar 570 U.S. at 360The
requirement of butor causatioridoes not mean that the protected activity must have been the
only cause of the adverse action. Rather, it means that the adverse action would not haed happe
without the activity.”Carlson v. CSX Transp., Inc/58 F.3d 819, 828 n.1 (7th Cir. 201&pr

each circumstance, however, Ppdlifails to provide evidence supporting the requisite causal
connection.

Specifically, Phillips argues that -weorker harassment increased after she complained
about it, and ExxonMobil delayeghy meaningfulresponsdollowing her March 201neeting
with Human ResourcesP[’s Resp. al5.) Although shepoints to evidence that those things took

place afteherdiscriminationcomplaint shecitesno evidencehatsuggests they wekeecause of
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it. To be sure, Phillipgdentifiesmultiple additional invesfjation steps ExxonMobil could have
takenand cites evidence supporting that those steps were not takeshe identifies no facts
which suggesa retaliatory motive in the way her complantere handled(Seeid.; Pl.’s Resp.
Def.’s SOF147-48, 70, 7980.)

Similarly, Phillips maintains that her progression to Top Skill was deliberately delayed
because she had complained to Working Forensreia of sebased harassment. (Pl.'s Resp.
at 16.) It is undisputed, however, that male and fenpalacesdechnicians experienceatklays
getting walkthroughsluring the same time period which she soughtne (Pl.’'s Resp. Def.’s
SOFT 31.)Although Phillips argues that her progression was even slower that others and that her
testingwasmore complexecause of her prior complaints, she citegvidenceto supportany
causakonnectiorto them (SeePl.’s Resp. at 16 (citing Pl.’s Resp. Def.’s SOF 1 10, 17, 29, 87
88).)

Finally, Phillips maintains thd&xxonMobil knew all along about her personal remodeling
business and only launched iamestigation intat in retaliation for complaining of harassment
(Pl’s Resp. at 16.However, it is undispted thatExxonMobil's Internal Audit department
received aranonymous reportot onlythatshemaintained a personal busingbatalsothat she
was solicitingbids from ExxonMobil employees and contractavhich potentially violatd its
conflict-of-interest policy (Pl.’s Resp. Def.’s SOF {1 #78.) It is alsoundisputed that the Internal
Audit departmentasked with investigating the repastlocatedout of state ad is not supervised
by Joliet Refinery personnedndthatthe auditspecialist who investigatdtad no knowledge of
Phillips’s complaint. Pl.'s Rep. Def.’s SOF { §-80.) Although she argues thaiuman
Resources employee Carpenter caused the ceoflioterest investigation aftehe too was

implicated in Phillips’s complaintshe identifies no facts the record to arguably supportrhe
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assertion (Id.) Without evidence from which a reasonable jury could conclude that her protected
activities were the reason foonduct she complaingas retaliatorythe claim must fail.
For these reasons, ExxonMobil’'s motion for summary judgment on Cosngridnted.

[l Intentional Infliction of Emotional Distress (“IIED”)

ExxonMobil also moves for summary judgment &hillips’s intentional infliction of
emotional distresslaim on the ground that its preempted both by the lIllinoigVorkers’
Compensation Ac§20 LL. CoMP. STAT. ANN. 8§ 305/1et seq(“IWCA"), and the lllinois Human
Rights Act, 775 ILL. CompP. STAT. ANN. 8 5/1-101et seq. (“IHRA"). According to ExxonMobil
it is preempted by IWCA becaustillips cannot demonstrate thadr alleged injuries were not
accidental within the meaning of the Act, and it is preempted by IHRA because Riahipst
prove herlED claim independent of the duti#dRA creates (Def.’s Mem. at 1415.) Phillips
argues against preemption on either front becédsbke alleges circumstances separate from
accidental injuries, in the case of the IWCA, or herlsased claims, with respect to the IHRA
(Pl’s Resp. at 1-18.) Moreovershe sgs, ExxonMobil’'s investigation of her remodeling business
and its handling of her October 2017 fall at work separately support her IIED @thm.

“The IWCA is an employeés exclusive remedy foaccidentdlinjuries arising out of and
in the course oémployment. McPherson v. City of Waukega3v9 F.3d 430, 442 (7th Cir. 2004)
An IIED claim is thus preempted under IWCA where an employee’s tortious conduct was
“accidental” within the meaning of the AcGee Meerbrey. Marshall Field & Co., InG. 564
N.E.2d 1222, 1226(1ll. 1990). “[l]njuries inflicted intentionally upon an employee by a co
employee are ‘accidental’ within the meaning of the Act, since such injuries angeatexk and
unforeseeable from the injured employee’s point of viédk They are als¢'accidental from the

employer’spoint of view, at least where the employer did not directly or expressly authorize the
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co-employee to commit the assauld. On the other hand, intentional torts are not accidental from
the employer’s perspective when either the employer directly authorized thagdx¢havior or
the employer’s alteego committed the actioid.

Accordingly, to avoid preemption Phillips must show that ExxonMobil “committed,
commanded, or expressly authorized” the tort against 3. McPhersqr379 F.3d at442
ExxonMobil argues thaPhilips cannot meet this standard because of itsharassment policies,
and its remedial response when she reported her complaint. (Def.’s Mem) &tolably,
Phillips’s reliance omer allegationg opposition both fails to address the thrugEekonMobil’s
argumentand is insufficient at summary judgment where she is required to “show what evidence
[she] has that would convince a trier of fact to accept [her] version of eveetsa’ v. Vasiliades
814 F.3d 890, 896 (7th Cir. 2016) (internal quotation omitted). Because she fails lmpdave
argument and cites no evidence from which it can be said that ExxonMobil “committed,
commanded, or expressly authorized” the conduct she complains of, her claim is pde@naiet
IWCA. SeeMcPherson 379 F.3dat 442 Hunt-Golliday v. Metro.Reclamation Dist. of Greater
Chi., 104 F.3d 1004, 101(7th Cir. 1997).

Even if she could avoid preemption under IWCA, PhillipE=D claimwould nevertheless
fail. ThelHRA provides “[e]xcept as otherwise provided by law, no court of this state shall have
jurisdiction over thesubjectof an allegedivil rights violationother than as set forth in this Act.”
775 ILL. ComP. STAT. ANN. 8 5/8-111(D) As the Seventh Circuliasexplained,this provision
“tells us thathe ‘subject’ of an allegeativil rights violatiori must be heard under the procedures
of the Act.Richards v. U.S. Stedd69 F.3d 557, 5683 (7th Cir. 2017)“[W]hether [a]cout may
exercise jurisdiction over a tort claim depends upon whether the tort clainxtiscalely linked

to a civil rights violation such that there is no independent basis for the action apaitidréit
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itself.” Maksimovic v. Tsogali$87 N.E.2d 2123 (ll. 1997) The essential question to be asked
is “whether the plaintiff can prove the elements of the tadependentf anylegal duties created
by the [IHRA].” Richards 869 F.3cat564 (quotingMaksimovi¢c 687 N.E.2d at 24).

According toExxonMobil, Phillips cannot meet this standard becausecsimeeded in her
depositionthat the injuries she alleges all arose from ExxonMobil's alleged discriminatoly
retaliatory actions(Def.’s Mem. at 1415.) Phillips does not disputéhis, and this Court agrees
that the conduct she complains of is inextricably linked to her discrimireatretaliatiorclaims.
(Pl’s Resp. at 1-18; Pl.’'s Resp. Def.’s SOF  7%hillips urges, howevethat ExxonMobil’s
investigation of her remodeling business and its handling of her 2017 fall at worktsipar
support her claimlPl.’s Resp. at 18.)

“Under lllinois law, a plaintiff may recover damages for intentional inflictioerobtional
distress only if she edblishes that (1) the defendant’s conduct was truly extreme and outrageous;
(2) the defendant intended to inflict severe emotional distress (or kawhere was at least a
high probability that its conduct would cause severe emotional distress); and (3) titadtfe
conduct did infact cause severe emotional distregdchards 869 F.3d ab66 (citing Feltmeier
v. Feltmeier 798 N.E.2d 75, 80 (2008)n the employment context, lllinois courts are hesitant to
conclude that conduct is extreme and outragealess an “employer cldg abuses the power it
holds over an employee in a manner far more severe than the typical disagreementslatephb
stress caused by the average work environm&athiards 869 F.3d at 567 (internal quotation
omitted. The fear is that, “if everydggb stresses resulting from discipline, personality conflicts,
job transfers or even terminations could give rise to a cause of action forang&tmfliction of
emotional distress, nearly every employee would have a cause of ablamemv. McKesson

Drug Co, 444 F.3b93, 6057th Cir. 2006)internalquotation omitted).
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Underthese authorities, neitheircumstance can be considered extreme and outrageous.
For all of thereasons discussed in Sectionadlove, no evidence in the recomgpportsthe
conclusion thathatExxonMobil’s investigation of Phillips’s remodeling businesss retaliatory
in nature or that it served no legitimate purpose, and no evidence suggeatsythatvorker
present the day Phillips fell or that angalth center workexho interacted with her knew of her
discriminationclaim, let alondreated her a certain way because ofSeq supr&ect. 11)

Accordingly, ExxonMobil’'s motion for summary ggment on Phillips’s IIED claim
(Count Ill) is granted.

V. Punitive Damages

Finally, ExxonMobil argues that Phillifssrequest fopunitive damages must fail because
there is no evidence that it acted with the requisite malice or reckless indifé¢eher rights
under federal law, nor is there a basis for imputing liability to it based on agemoyples. (Def.’s
Mem. at 15.According to ExxonMobil, its good faith efforts to prevent harassment and its prompt
and remedial actions in response to Phillips’s complaint negate any claim o wraheckless
indifference. [d.) Phillips argues in opposition that ExxonMolakted withthe requisite
culpability because minderstood that discrimination and retaliation violated federal lawyeind
it failed to enforce its own antidiscriminatigoliciesandinstructed her and others not to follow
them (Pl’s Resp. at }20.) According to Phillipsdespite its amtdiscrimination policies,
ExxonMobil set up a Human Resources departrnieattemployees feared and distrusted, failed to
take her complaints seriously, continued to place her in harm’s way, failegpdse meaningful
disciplineon her harassers, and otherwise took no meaningful steps to convey to employees that

there would be consequences for continued harassrtepExxonMobil rejects these arguments,
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asserting that thendisputedecord demonstrates g®od faith effortsd create a harassmeinee
workplace (Def.’s Reply at 20.)

Punitive damages are available under Title VIl when a plaintiff demonstrateshth
defendant engaged in intentional discrimination “with malice or with recklessargtiite to the
federally potected rights of an aggrieved individual.” 42 U.S.C. § 1981a(lAl&mployer may
not be vicariously liable for the discriminatory actions of its managerial age¢hésamployer can
show that those actions are contrary to the empglsyegoodfaith efforts to comply with Title
VII.” Kolstad v. American Dental Ass 527 U.S. 526, 45 (1999)(internal quotation marks
omitted). While evidence of an employer’s adiscrimination policy is‘relevant to evaluating
whether itengaged in good faith efforts to comply with Title VII, it is not sufficientnd af itself
to insulate [it] from a punitive damages awarf.E.O.C. v. Mgmt. Hospitalifys66 F.3d at 438.

For the reasons discussedbove questionsof fact remain ago whether ExxonMobil
adhered to it@ntidiscriminationpolicies, how it was notified of Phillips’s complaintandthe
adequacy of its respongethem (See supraSect. I) Evidence that an employer refused to remedy
or ignored complaints of haseent can establish an emplogddck of a goodaith effort See
Brusov. United Airlines, In¢.239 F.3d 848 8581 (7th Cir. 2001) (reasonable jury could conclude
that defendant did not engage in gdath effort to comply with Title VII where evidence
suggested that defendant refused to remedy plaintiff's harassment despite knowini).about
Accordingly, itwould bepremature to concludehetherExxonMobil’'s responsdemonstrated a

goodf{aith effortto comply The notion is therefore denieaks to this claim
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CONCLUSION
For thereasons discusseabove Defendaris motion for summary judgment [73%
granted in part and denied in part. Counts Il anard dismissed with prejudicA. status isset
for April 22, 2®0at 9:30 a.mto discusschedulinghe case for trial. The parties are directed to

exhaust all settlement possibilities prior to the status hearing.

Date: 3/25/2020 g

Jorge L. Alonso
Unhited States District Judge

33



