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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AMERICAN TRANSPORT GROUP, )
LLC,

Raintiff,

)

)

) No0.17C 7962
V. )
)

Hon. Virginia M. Kendall
JOHN POWER and DIRECT TRAFFIC )
SOLUTIONS,INC., )
)
)

Defendants,

)

JOHN POWER and DIRECT TRAFFIC )
SOLUTIONS;,INC.,

)
)
Counter-Plaintiffs, )
)
V. )
)
AMERICAN TRANSPORT GROUP, )
LLC, )
)
Counter-Defendant.)

MEMORANDUM OPINION AND ORDER

Plaintiff American Transport Group, LLG*ATG”) brings suit against its former
employee Defendant John Power and his new empbgtndant Direct Taffic Solutions, Inc.
(“DTS”) alleging breach of contca, tortious interference with a contract, tortious interference
with business relationships, and civil conapy arising from the employment relationship
between the Defendants. (Dkt. 1). Defendamave asserted a counterclaim against ATG
alleging abuse of process. (Dkt. 37). Cuisemiefore the Court are Defendants’ motion to
dismiss ATG’s complaint under Federal RuleGi¥il Procedure 12(b)(6) (Dkt. 14), and ATG’s
motion to dismiss the counterclaim. (Dkt. 40yor the reasons set forth below, Defendants’

motion is granted in part and deniedoart and ATG’s motion is granted.
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LEGAL STANDARD

For a claim to survive a motion to dismissought pursuant to Rule 12(b)(6), it must
contain sufficient factual matter to state arldor relief that iplausible on its faceAshcroft v.
Igbal, 556 U.S. 662, 678 (2009). A claim is pldalei on its face when the complaint (or
counterclaim) contains factual content thgbmarts a reasonable infeiee that the defendants
are liable for the harm.ld. In making the plausibility determination, the Court relies on its
“judicial experience and common sens@&itcCauley v. City of Chicag®71 F.3d 611, 616 (7th
Cir. 2011) (quotinglgbal, 556 U.S. at 679). The complaifor counterclaim) should be
dismissed only if the plaintiff ocounter-plaintiff would not be ¢tled to reliefunder any set of
facts that could be proved castent with the allegationsChristensen v. Cty. of Boar#83 F.3d
454, 458 (7th Cir. 2007) (citations omitted). Thaihbgesaid, a “pleading that offers ‘labels and
conclusions’ or a ‘formulaic recitation of tldements of a cause attion will not do.” Igbal,
556 U.S. at 678 (quotingell Atl. Corp. v. Twomb)y550 U.S. 544, 555 (2007)). For purposes of
this motion, the Court accepts as true all vpddladed allegations in the complaint and
counterclaim and draws all reasonable infees in favor of the non-moving partySee
Killingsworth v. HSBC Bank Nevada, N.B07 F.3d 614, 618 (7th Cir. 2007).

DISCUSSION

Defendants’ Motion To Dismiss

A.  Background®

ATG, an lllinois corporation with its principg@lace of business in lllinois, is a licensed
interstate freight broker, meaning that it aresdor the transportatioof freight tendered by

shippers (its customers) by motarriers. (Dkt. 1) at 1 1-Zower is an Indiana citizen and a

! The facts are drawn from ATG’s complaint. Foe thurposes of Defendants’ motion to dismiss, the
Court assumes as true all well-pleaded allegations set forth in the com@leahtillingsworth, 507 F.3d
at 618.



former employee of ATG.Id. at 3. DTS is also a licensederstate freight broker and is a
Pennsylvania corporation with its pripal place of business in New Jersdy. at 4.

From August 2002 to April 2017, Power sv&mployed by ATG as either a sales
representative or a sales manager. In thpmsations, Power both (1) solicited and serviced
ATG’s customers and also (2)recruitedaitied, and managed other customer sales
representatives.Id. at §9. For his job, Power wasiyr to and used ATG confidential
information, like customer files that ATG “didated over years of business with said
customers” and maintained at great expense and toinat 19 10-11, 16.

On February 20, 2006, Power entered into an Employee Confidentiality and Non-
Compete Agreement (“Agreement”), which isaghed as Exhibit A to ATG’s complaingee id
at § 12; (Dkt. 1-1). The Agreement providedttiPower would “keepetret and confidential,
and not use, copy or assist anjietperson or firm in the use, disclosure opying of any of
ATG'’s confidential information” bdt during and after his term employment with ATG. (Dkt.

1-1) at 1. With regard to non-competitiomdanon-solicitation, the Agreement provided:
) s s ons praapbit Bolnite rmbae- dempligrict e 2 roa i
In addition, Employee further agrees that during the period that Employee i ifig at ATG and during the period ofem=—t1) 4

yeax.following termination of employment with ATG, for wﬁfﬁa’ﬁrﬁﬁgy&e shall not directly or indirectly work at or

have any financial interest in or be in any cted or affiliated with, or render advice or services to, any business similar to
thaF c?f ATG or that of a freight broker.#During this period, Employee also agrees not to directly or indirectly divert, take away or
solicit any customer or carrier of ATG. Employee specifically acknowledges and agrees that this short term of one (1) year will

not preclude Employee from being gainfully employed and that if Employee was no longer working at ATG, for whatever reason,

and wanted to work in the same industry for a competitor of ATG that these specific restrictions are reasonable to protect ATG
the business and the other employees of ATG. ,

Id. In other words, Power agreed to a nompete provision that prabited him, during his
employment with ATG and for three monthigllowing his termination, from directly or
indirectly working at, having a financial interest in, being connected or affiliated with, or
rendering advice or services to “abysiness similar to that of ATGr that of a freight broker.”

(Dkt. 1) at  15. The remainder of the gaeph contains a non-solicitation provision, whereby



Power agreed to not directly or indirectly diver solicit any customeor carrier of ATG. Id. at

1 14. In between the non-competlause and the neolicitation clause is a handwritten
modification reading “[a]lso for a one yearrpel following termination of employment.’See
(Dkt. 1-1). ATG alleges that all of the handiban modifications were added by Power and that
the one-year handwritten additiapplies to the non-solicitatiarlause. (Dkt. 1) at 11 12, 14.

While Power was employed by ATG, DTS,eonf ATG’s competitors, contacted him
and offered him employment and compersgtiDTS did this to get access to ATG's
confidential customer files. Id. at §29. On April 13, 2017, Power’'s employment was
“voluntarily terminated” and ATG immediatelgegan experiencing a drop in business from
Power’s customersld. at 11 17-18. ATG alleges Powemahdoaded and disclosed confidential
ATG customer information to DTS in violation bfs Agreement. Less than three months after
Power’s termination, he formallpok up employment with DTSId. at 11 17, 19-20. Further,
Power solicited or diverted at least three ATG’s customers to DTS while he was still
employed by ATG and he also used the confidemtfarmation while working for DTS to take
other customers away from ATGd. at 1 19, 21. ATG claims t@ve lost $800,000 in revenue
on account of Power’s actionsd. at 1 22.

In November 2017, ATG filed a four-courdomplaint alleging: breach of the
Agreement’s confidentiality, non-competadanon-solicitation provisions by Power (Count I);
tortious interference with Power's Agreent’'s confidentiality, non-competition, and non-
solicitation provisions by DTS (Count II); toous interference with ATG’s business
relationships by Power and DTS (Count Ill); andilatonspiracy (Count 1Y. (Dkt. 1). ATG

seeks injunctive relief, an accoing of all customers “disclosle solicited and diverted from



ATG” to DTS, compensatory damages, gnuhitive damages of $1.6 million. Defendants have
moved to dismiss ATG’s complaint.

B. Breach of Contract Against Power (Count 1)

ATG'’s breach of contract clai asserts three restrictive coamts in Power’'s Agreement:
a confidentiality provision, a non-competitioropision, and a non-solicitation provision. Under
lllinois law, which is the goveing law selected by the Agreenteand which the parties appear
to agree applies to their claims, a post-employtmestrictive covenant is enforceable if it was
ancillary to a valid employment relationphand contains a reasonable restraiReliable Fire
Equip. Co. v. Arrendondd®011 IL 111871, at 9 16-17. Therencs dispute here that Power
entered into a restrictive covenant agreendiming his employment with ATG or that the
restrictive covenants wewmncillary to a valid employmentlationship, since Power worked for
ATG for nearly eleven years after signihg Agreement. (Dkt. 1) at 1 12, k&e alsAllied
Waste Servs. of N.A., LLC v. Tibble/7 F. Supp. 3d 1103, 1107 (N.D. lll. 2016) (continued
employment for two years after executing resityte covenant constitutes valid employment
relationship) (citing cases). Rather, Defendamgues that the restrictive covenants are
unenforceable because the Agreement containsstdrat are indefinite and unintelligible and
also because the restrictigeovisions are not reasonable.

For a contract to be valid and enforceable, its terms and provisions must be sufficiently
certain and definite to enable a court to deteemvhat the parties agre to do, and while some
nonessential terms may be missing or left tadpeed upon, the parties’ failure to agree upon an
essential term of the contractinates that mutual assent &king and there is no enforceable
contract. Rose v. Mavrakis343 Ill. App. 3d 10861090-91 (1st Dist. 20033ge also Szafranski

v. Dunston 2015 IL App (1st) 122975-B, 1 67 (to bef@neable, the material terms of a



contract must also be definite and certain) (citation omitted). Here, Defendants make no
argument that the confidgality restriction is ndefinite or ambiguous. #tead, they argue that
the insertion of the handwritten phrase—"[a]feo a one year periotbllowing termination of
employment”—in the fourth paragraph of tBeven-total-paragraph Agreement, between the
non-competition provision and the non-solicitatiorowpsion is so confusing that all of the
Agreement’s restraints cannot &eforced. (Dkt. 15) at 7-8. 8gifically, Defendants argue that
this clause makes no sense when attach#dtetaon-compete provision that precedes it, because
it contradicts the three-month time period alreadgtained in that provien. Alternatively, if

the handwritten clause is read with the nohegation provision, tle provision contains
grammatical errors and is “unintelligible” becauseDefendants’ view, either a one-year period
or a three-month restrige period could apply.ld. But ATG alleges in its complaint that the
disputed clause applies to the non-solicitajgwavision, thereby giving it one-year durational
term. (Dkt. 1) at 1 14. The Agreement does notreditt this reading. Tdrefore, at this time,

the Court cannot conclude that thisputed clause either creatanfusion that is fatal to any
restrictive covenant much leas to all restrictive covenantontained in the Agreement.

Lincoln Park Sav. Bank v. Binet011 WL 249461 (N.D. lllJan. 26, 2011), cited by
Defendants, is distinguishable. (Dkt. 15) at 6-7. Binetti, the non-competition agreement
stated only that former employees would “complgh a 1-year non-compete agreement if the
Mortgage Loan Officer terminas employment with Lincoln Ba Savings Bank voluntarily.”
2011 WL 249461, at *4. In spite diiis language, Lincoln Park Savings Bank offered a more

precise interpretation of the non-complete staun its complaint and offered a different

2 Moreover, even if the Court did find that this handwritten clause inserted enough ambiguity to require
dismissal of any allegations based on eithemthrecompetition clause or non-solicitation clause, ATG’s
claim for breach of contract based on the allegeddir of the confidentiality provision of the Agreement
would still stand.



explanation of the clause in its motion thsmiss briefing—and mder explanation was
supported by the contract language. Becauseottmfusion on the padf the bank, the court
held that the bank failed to state a claim for bineafccontract. In contrast, ATG has not created
similar confusion: it has consistently intexfed the non-solicitation gvision of the agreement
to contain the handwritterone-year post-termination teynand the Agreement does not
contradict that reading. Moreover, Binetti, the court did not find that breach of contract claim
failed because the contract at issue was indefand therefore unenforceable. Instead, on the
enforceability point, the court stated in dictattlt “appears unlikely that such an undefined
restrictive covenant can be enforcdginetti, 2011 WL 249461, at *4. Accordingl@inettidoes
not affect the result here.

The same is true fddnisource Worldwide, Inc. v. Carray244 F. Supp. 2d 977 (C.D.
lIl. 2003), because of different problems with the non-competition clause at issue there (and
ignoring, for purposes of this discussion, the diffeggocedural posture dhat case). (Dkt. 15)
at 7-8. The non-competition agreement in that cas¢ained a fragment of a sentence without
any transitional language that literally caticted the sentence that preceded Umisource
Worldwide 244 F. Supp. 2d at 982. On the basis of ldnguage, the coudobuld not decipher
the terms to which the parties had agreed, thedefore concluded thdhe contract was not
enforceable. The disputed handwritten modifaratin this case does not create the same
confusion. Power agreed to the restrigticovenants and nottg in the handwritten
modification literally contradi& anything in the non-solicitation provisiorAt its worst, the
handwritten modification createsonfusion as to the duration of the non-solicitation clause:

three months or one year? Again, ATG alleges that the term endures for one year, and drawing



all inferences in ATG’s favor at this point, thewate is sufficiently cleao withstand a facial
challenge to its validity and tolalv ATG to proceed to discovery.

Defendants next argue that the Agreemsninenforceable and the breach-of-contract
claim should be dismissed because the nanpatition provision is geographically unlimited
and the non-solicitation provision uslimited in scope. (Dkt. 15t 9-10. Under lllinois law,
covenants not to compete are disfavored and held to a high stai@rde.g.Medix Staffing
Solutions, Inc., v. Daniel Dumrgu2018 WL 1859039, at *2 (N.D.lIApr. 17, 2018) (citing
Cambridge Eng’g, Inc. v. Mercury Partners 90 BI, [n878 Ill. App. 3d 437, 447 (1st Dist.
2007)). Although an employer faces a heavy butdeutimately prevail, courts will only find
such covenants facially inkd in “extreme cases.”’Abbott-Interfast Corp. v. Harkabu&50 Il
App. 3d 13, 21 (2d Dist. 1993). “[Uless the covenant is patentigreasonable, the parties must
be given a full opportunity to develdpe necessary evidigary record.” Allied Waste Servs.
177 F. Supp. 3d at 1110.

lllinois law requires considetian of three factors to determine whether a restrictive
covenant contains a reasonablstn@nt. (1) whether the restrairs greater than required to
protect a legitimate business interest of the@leger-promisee, (2) whether it imposes an undue
hardship on the employee-promisor, andwBgther it poses an injury to the publiReliable
Fire, 2011 IL 111871, at 1 17. The first of these factorsurn, is “based on the totality of the
facts and circumstances of the individualsed including without limitation “the near-
permanence of customer relationships, the eygad’'s acquisition of confidential information
through his employment, and &mand place restrictions.Id. at { 43. None of these subsidiary
factors “carries any more weighhan any other,” rather, thenportance of each is fact

dependent.ld. Because Defendants do not raise arguntegarding the other factors pertinent



to assessing the clauses’ reasonableness, tim¢ Wil address only th geographic and activity
restrictions.

Regarding the non-competitioracise’s breadth, the lack afgeographic limitation is not
per seunreasonableEichmann v. Nat'| Hosp. & Health Care Servs., 808 Ill. App. 3d 337,
344 (1st Dist. 1999)xee alsd_awrence & Allen, Inc. v. Cambridge Human Res. Grp., [2@2
lIl. App. 3d 131, 139 (2d Dist. 1997). “Generaltpurts will uphold a restriction on competition
that is coextensive with the areaevl the promisee is doing busines&fautaud v. Liautaud
221 F.3d 981, 988 (7th Cir. 2000) (citihgwrence & Allen, InG.292 Ill. App. 3d 131). Here,
ATG alleges that the clauses’ geographic scope, which includes no limitation, is necessary
because ATG’s business involves the transportation of freight across the entire United States.
See(Dkt. 24) at 7-8. In addition, ATG argues tha fluid nature of its business means that the
exact geographic location of theoker is irrelevant to the abilitgf the broker to perform its
services, and thereforegaographic restriction would be casfng and difficult to enforceld.
at 8. Lawrence & Allen, Ine—cited by Defendants—presentedliéferent situation. The non-
competition clause in that case prevented theftf's former employee from competing with
plaintiff in virtually any capacity in the eméi corporate employee outplacement industry in the
United States. But the plaintiff's office was located in Naperville, lllinois, and the court could
find no other evidence in the summary judgmestord that plaintiffs clients were located
nationwide. 292 Ill. App. 3d. at 139. Viewindl af these facts, the court there found the
geographic breadth of thiause to be unreasonable. The Coeaches a different result here.
Taking all reasonable inferences in ATG’s fgvtihe Court cannot find the Agreement’s non-
competition is geographically unreasonable as a mafttiexw at this stage, particularly in light

of ATG’s assertions about its business aredréiatively short dation of the clause.



Looking next at the non-solicitation clause’s aityivrestrictions, lllinois courts are
“hesitant to enforce noncompetition agreements that prohibit employees from soliciting or
servicing not only customers with whom they ltgbct contact, but also customers they never
solicited or had contact with while employedBichmann 308 Ill. App. 3d at 345. “Courts
uphold only those noncompetition agreements which protect the employer's legitimate
proprietary interests amibt those whose effect te prevent competitioper se’ Id. (citation
and quotation omitted). Still, the Court’'s assment of the employer’s legitimate business
interest in instituting the restrictig in the manner in which itdlinvolves a multifactor test of
reasonableness: “whether a legitimate business interest exists is based on the totality of the facts
and circumstances of the individual casRé&liable Fire 2011 IL 111871,  43.

Based on the law as set forth by the lllinois Supreme CouReirable Fire a non-
solicitation provision’s lack of limitations on thestamers to which it applies does not render it
per seunreasonableTraffic Tech, Inc. v. Kreiter2015 WL 9259544, at *6 (N.D. Ill. Dec. 18,
2015). Indeed, despite the alleged shortognin the Agreement, ATG argues that the non-
solicitation provision is reasonable because (1)litriged to one year after termination, (2) it is
limited to customers and carriers of ATG. (Dkt. 24)10. With regard to that last piece, ATG
argues that the customer limitation should badrin context with # entire Agreement and,
when doing so, only applies to ATG customers eadiers that Power, “with the assistance of
ATG . . . will develop, acquire and use’—larage from the confidentiality restrictiorid. But
ATG'’s interpretation of the non-solicitation atise in this way is not supported by the
Agreement. As written, it applies to all of &Is customers and carriers, not just those that
Power serviced. In any event, even as thisoavritten, the reasonableness of this provision

depends on the specific facts and circumstancélsi®individual case—facts that still must be

10



developed, such as, the number of customersamiers of ATG and the number within that
group with whom Powers worked. Because the salititation clause in Power’'s Agreement is
not categorically unreasoble as a matter of lawlraffic Tech, Ing.2015 WL 9259544, at *7,
Defendants’ arguments that the Agreementinenforceable are insufficient to defeat ATG’s
claim at this stage.

C. Tortious Interference with a Contract Against DTS (Count I1)

Defendants’ motion to dismiss Count Il tie complaint relies entirely upon same
enforceability arguments regarding the Agreemeat they raised with respect to Count I.
Because the Agreement is not fatally unintelligible and the restrictive covenants in the
Agreement are not patently overbroad at thisestaigthe proceedings, thertious interference
claim will not be dismissed for the same reasons set forth above.

D. Tortious Interference with Business R&tionships Against Power and DTS
(Count II)

Defendants make no explicit argument melyagy ATG’s tortious interference with
business relationships claim against them, but instead seek dismissal of the entire complaint on
their contract-enforability arguments.See(Dkt. 15) at 6-10. Againto the extent that this
claim involves the Agreement and Defendants aalying on their arguents regarding the
enforceability of the Agreement, this claim survives dismissal for the reasons set forth above.
And to the extent that this claim does not ineothe Agreement, it also survives dismissal
because Defendants do not raise any hon-Agreement-related arguments.

E. Civil Conspiracy (Count V)

ATG also asserts a civil conspiracy clairfinder lllinois tort law,a civil conspiracy
requires ‘(1) an agreement between two or npanesons for the purpose of accomplishing either

an unlawful purpose or a lawfpurpose by unlawful means; angd & least one tortious act by

11



one of the co-conspirators in furthece of the agreement that caused an injury to the plaintiff."”
Turner v. Hirschbach Motor Line854 F.3d 926, 930 (7th Cir. 2017) (citation omittesgde also
Adcock v. Brakegate, Ltd164 Ill. 2d 54, 63 (1994) (“A cause of action for civil conspiracy
exists only if one of the parties to the agreement commits some act in furtherance of the
agreement, which is itself a tort.”). Howeyea “conspiracy claim alleging a tort as the
underlying wrongful act is duplicative whetlee underlying tort has been pledThermodyne
Food Serv. Prods., Inc. v. McDonald’s Cqrp40 F. Supp. 1300, 1310 (N.D. Ill. 1996e
LoggerHead Tools, LLC v. Sears Holding Corp9 F. Supp. 3d 775, 784 (N.D. Ill. 2013)
(“Additionally, to the extent thenderlying tort of thealleged civil conspacy, fraud, is already
alleged by [the plaintiff], the @il conspiracy claim is rendered duplicative.'More specifically,
“because a successful conspiracgiral enables a plaintiff to holdo-conspirators jointly liable
for actions by other members of the conspiracyonspiracy claim is only actionable if it is
based on new facts or seeks to extend liabfbty the underlying tort to new defendants.”
Doctor’'s Data, Inc. v. Barreftl70 F. Supp. 3d 1087, 1159 (N.0. 2016) (internal citations
omitted);accord Real Colors, Inc. v. Pat€l74 F. Supp. 645, 651 (N.D. Ill. 1997)

Here, ATG's allegations are essentially qurscy to breach # confidentiality, non-
compete, and non-solicitation clauses in PowAgdseement and conspiracy to damage ATG’s
business and customer relationshi@ee(Dkt. 1) at 11 41-4Z%ee also idat § 43 (alleging the
following overt acts: “the disckure and use of confidential and proprietary ATG information,
competing against ATG within three months of termination and soliciting established ATG
customers within the past year”). As is antl the same underlyingast law torts—tortious
interference with a cordact and tortious interference witlusiness relationghé—are the basis

for the state law civil conspiracglaim. That is, ATG failsto set forth fats not already

12



presented in Counts Il and Il nor does it seek to extend liability to additional defendants. Thus,
the state law civil conspiracy claim is dupliva and not actionable asseparate claim.

F. Punitive Damages

Defendants also request dismissal of ATG’s request for punitive damages on Counts II,
lll, and IV. (Dkt. 15) at 12—13. But these punitive damages requests are not separate claims;
they are parts of claims. AndetlCourt does not have power temiss parts of claims on a Rule
12(b)(6) motion to dismissBBL, Inc. v. City of AngolaB09 F.3d 317, 325 {7 Cir. 2015) (“A
motion to dismiss under Rule 12(b)(6) doesn’t gepiecemeal dismissals of parts of claims;
the question at this stage is simply whethercthraplaint includes factual allegations that state a
plausible claim for relief.”). None of the statourt cases cited by Def#ants support dismissal
of only pieces of the claims dahis early stage. As a fihgoint here, even construing
Defendants’ request as a Federal Rule of Gtrilcedure 12(f) motion to strike the requests for
punitive damages (which is the appropriate vehmtesuch a request), the requests stand at this
time. See Campbell v. City of Johnston CRP05 WL 3440726, at *1 (S.D. lll. Dec. 14, 2005)
(finding that request to sk& punitive damages falls under Rule 12(f)). Whether punitive
damages can be awarded for a particular cafisgction is a questioof law, but whether a
defendant’s conduct was sufficiently willful or wanton to justify the imposition of punitive
damages is a fact questioretfor the jury to decideMedow v. Flavin 336 Ill. App. 3d 20, 35
(1st Dist. 2002). Construing AT&allegations as true and taking all reasonable inferences in its
favor, it has sufficiently alleged that DTS intiemially induced Power to breach the Agreement
and that both Defendants purposbfuhterfered with ATG’s customer relationships. It may
become evident in the course of the proceedimgispunitive damages anet recoverable, but at

this stage in the litigation, the requests remain.
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[I.  ATG’s Motion to Dismiss

A.  Background®

In response to ATG’s compid, Power and DTS have fidlea one-count counterclaim for
abuse of process. (Dkt. 37)n particular, Defendants allegbat in February 2006, ATG’s
CEO, Harold Gross, began requiring all curremiployees to sign restraint agreements. Power
initially did not want to sign amagreement, but Gross insisteshd they agreed to “modify the
printed version of the restraint, which cdlléor a non-compete, non-solicitation period after
termination of one year.ld. at 1 11-13. Accordingl Power “crossed ouhe one year period
for the restraint and wrote in the words ‘3 ni@it and he initialed the change and signed the
Agreement.Id. at { 15. But Defendants allege thaswiae only modification to the Agreement
that was written or approved by Power and that any further modifications were added after
Power signed the agreement and delivered it to AldGat 1 20-21. Specifically, Defendants
claim that Power never saw Gross execute thedmgent nor was he given a copy of the fully
executed agreement for his records. Insteadfittetime he saw a fully executed version was
when counsel for ATG enclosedcopy of the Agreement in cospondence that Power received
in October 2017.1d. at 1 18-19. Accordingly, Defendardssert that ATG “purposely and
intentionally altered” the Agreement after Power signed it by adding the “[a]lso for a one year
period following termination of employment’riguage between the nonrgpete clause and the
non-solicitation clause. Id. at §23. Therefore, Defendanargue that ATG “wrongfully
invoke[d] the coercive power of this Court to Baower from ‘solicitation’ for one year[,] impair
legitimate business competitidretween the parties,” and “intimidate and send a message to

ATG’s employees and competitors that it takeestrictive covenants seriously based on a

% The facts are drawn from Defendants’ counterclaim. For the purposes of ATG’s motion to dismiss, the
Court assumes as true all well-pleaded allegations set forth in the counterSkegiillingsworth, 507
F.3d at 618.
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handwritten modification added the alleged restraint agreemexfiter Power executed it."ld.
at 11 26-27 (emphasis in original). Defendaatgue that ATG has “wrongfully compelled”
them to “litigate non-existent claims.1d. at § 28. In briefing this issue, Defendants further
argue that ATG relied on the mdidd non-solicitation clause inlagjing damages that meet the
jurisdictional threshold fodiversity jurisdiction. (Dkt. 46) at 4. ATG has moved to dismiss the
counterclaim, arguing that lllinois law does netwognize tort actions based on a party’s filing of
a lawsuit to enforce its camatctual rights. (Dkt. 40).

B. Abuse of Process

Under lllinois law, abuse of process is timesuse of legal process to accomplish some
purpose outside the scope of theqgass itself, that is, to acoplish a purpose for which it was
not designed.See West v. We$94 F.3d 904, 906 (7th Cir. 201Bonney v. King201 Ill. 47,
50-51 (1903). The two distinct elements of an alafsprocess claim are(l) the existence of
an ulterior purpose or motive, and (2) some adha use of process thest not proper in the
regular course of proceedingdleurosurgery & Spine Sgery, S.C. v. Goldmar339 Ill. App.
3d 177, 182-83 (2d Dist. 2003) (citiitpliday Magic, Inc. v. Scat# Ill. App. 3d 962, 966 (1st
Dist. 1972));see also Kumar v. Bornstei®54 Ill. App. 3d 159, 165-66 (2d Dist. 2004). For the
first element, a claimant must plead facts thlabw that the defendant instituted proceedings
against it for an improper pomse, such as extn, intimidation, or embarrassmenKumar,
354 Ill. App. 3d at 165. In order to satisfy themed element, the plaintiff must plead facts that
show a misapplication of process, or, in other \sptide plaintiff must show that the process was
used to accomplish some result thabéyond the purview of the proceds. at 166. The tort of
abuse of process is not favoradder lllinois law, andherefore the elementaust be strictly

construed.Neurosurgery339 Ill. App. 3d at 183.
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Defendants allege that ATG filed suit tontimidate and restrairDefendants and harm
their business, to wrongfully impede busss competition between DTS and ATG, and to
“intimidate” ATG’s current employees. (DkB7) at 1 24, 26, 27. These allegations may be
sufficient to satisfy the first element of abuse-of-process claim, befendants’ counterclaim
fails to meet the heightened pleading requirements for the second element—indeed, the
gravamen—of the claim. Although neither an indictmemtan arrest is aecessary element to
bring an abuse of process claim under lllinois layplaintiff is required to plead some improper
use of legal proces&umar, 354 Ill. App. 3d at 165; Defendartiere fail to sufitiently allege
that ATG sought to manipulate ldgaocess at all, let alone upeocess for a purpose other than
that for which the process was designed. AT&dfa lawsuit to enfae its contractual rights
and alleging other common law violations. Defendanay feel that the bases of some or all of
ATG’s claims are meritless and/or improper, buén the “[i]nstitution of frivolous proceedings
is insufficient conduct to supportcdaim of abuse of processStoller v. Johnsgri2017 IL App
(1st) 161613-U, 1 35 (quotingcGrew v. Heinold Commodities, Ind47 Ill. App. 3d 104, 111
(1st Dist. 1986))accordReed v. Doctor’'s Assocs., In855 Ill. App. 3d 865, 875—76 (5th Dist.
2005); Neurosurgery339 Ill. App. 3d at 183 (“the merssuance of a summons cannot give rise
to an abuse of process”). In other wordsfebdants do not have a viable claim for abuse of
process based on the alleged intimiolatand manipulation contained in ATGeadings See
Holiday Magic 4 Ill. App. 3d at 968 (“Pleading must biéstinguished from process. Pleadings
are created and filed by the litigants. Processdsgdd by the court, under its official seal.”).
Despite Defendants’ argument that their gdieé abuse of process does not arise from the

pleadings, their complaint that ATG’s actions ilm§ this lawsuit (on what they believe to be
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improper grounds) and seeking injunctive relief ietite Court to no other conclusion. (Dkt. 46)
at 9.

To be fair, Defendants’ appant argument that ATG’s fisdictional allegations are
fraudulent comes closer to the iaibut this argument also fails.ld. Significantly, the
counterclaim does not specificalljfeage that ATG’s jurisdictionahllegations are manipulated or
fraudulent ¢ee(Dkt. 37) at 11 23-30), arelven if it did, Defendantsabrupt argument on this
point is nothing more thanoaclusions and conjecture.See (Dkt. 46) at 9-10 (“Absent
Plaintiff's reliance upon the altederestraint agreement, Defendants allege that the amount in
controversy required to confervéirsity jurisdiction over them ...would be lacking.”). The do
not even try to explain what portion of ATGadleged damages were incurred on account of the
non-solicitation clause as opposed to the othstrictive covenants and allegations. This is
particularly true in light of AG’s four (now three) claims—not all of which rise or fall on the
non-solicitation agreement alone—and its retjfes a total of $800,000 in compensatory
damages and $1.6 million in punitive damag&ee(Dkt. 1). Again, Dé&ndants fall short of
alleging that anyprocessvas misused by ATG, and therefaifegir counterclaim cannot survive.

Not only does the counterclaim lack sufficiexiegations to state a plausible abuse of
process claim, it rests on the flawed premisat tATG’s entire suit rests on the allegedly
manipulated language adding a time-periodthe non-solicitation clause. Not so. The
challenged alteration onlgffects—at best—onlgomeof ATG’s claims. Defendants fail to
acknowledge that ATG’s lawsuit encompassesnt$ in addition to those based on the non-
solicitation provision: Power'soreach of the confidentialitprovision in the Agreement,
Power’s breach of the non-competition provisiorthia Agreement, DTS’s tortious interference

with the confidentiality and non-competition opisions in the Agreement, and DTS’s and
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Power’s tortious interference with ATG’s business relationships independent of the Agreement.
See(Dkt. 1). Defendants do not allege thag donfidentiality or non-competition provisions of

the Agreement were manipulated or that the claims based on those provisions are illegitimate,
nor do Defendants allege that the tortiomserference claim was brought in bad faith.
Accordingly, Defendants’ argument that ATG’svisuit constitutes an abuse of process because
certain allegations and damages calculatioesb@sed on one contradtyaovision that was
altered ignores the many other bases on whiclsuites brought. The presence of these other
claims serves undercut Defemttsl counterclaim on both abuse-of-process elements: first,
because the filing of legitimatelaims is proper (regardless of whether they appear alongside
allegedly illegitimate claims)and second, because diversity gdiction and legal merit may be
established by the unchallenged clafms.

CONCLUSION

For the foregoing reasons, the Court granteebdants’ motion to dismiss (Dkt. 14) as to
Count IV and denies the motion &l other respects. The Cotfutther grants ATG’s motion to
dismiss Defendants’ counterclaim. (Dkt. 40As a housekeeping matter, ATG’s earlier filed

motion to dismiss (Dkt. 29), which was rendkmoot by Defendantsamended counterclaim

m%

|rg|n|a'K7I Kendal~
|t dStatelestrlct Judge

(Dkt. 37), is stricken.

Date: April 27, 2018

* Because the Court finds that the counterclaim doesuffitiently allege the elements of a claim for
abuse of process, it does not reach ATG’s Fed. R. Ei 12(b)(1) argument that the counterclaim is
permissive as opposed to compulsory and that @ourt should decline to exercise supplemental
jurisdiction over the counterclaim. (Dkt. 40) at 9-12.
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