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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
BRIAN GALLAGHER,
Raintiff,

V.

THOMAS J. DART, SHERIFF OF )
COOK COUNTY ILLINOIS, THE )
COOK COUNTY MERIT BOARD;

JAMES P. NANNY, CHAIRMAN;
VINCENT T. WINTERS,

) No.: 17-CV-08028
)
)
BOARDMEMBER; PATRICK )
)
)
)
)

Hon. Amy J. St. Eve

BRADY, BOARDMEMBER,;

GRAY MATEO-HARRIS, KIM R.

WIDUP, BOARDMEMBER; BYRON

T. BRAZIER, BOARDMEMBER,;

JENNIFER E. BAE, BOARDMEMBER )

and JOHN J. DALICANDRO, )

BOARDMEMBER, )
)
)

Defendants.

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Defendant Thomas J. Dart, Sheriff@bok County, lllinois, has moved to dismiss
Counts Il, lll, and IV of the Amended Complaint(R. 11.) For the following reasons, the Court
grants in part and deniespart Sheriff Dart’'s motion.

BACKGROUND

The Amended Complaint alleges that Sti&art and certain administrative offices

! Gallagher amended his initial complaint while this proceeding was in state court, before defendants
removed to federal courtSéeR. 1.)

2 The Amended Complaint makes reference to daimis filed by both the “Office of Professional
Review” and the “Office of Professional Standardalthough the Court suspects those two bodies are
the same, it adopts the Anded Complaint’s usage.

1

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2017cv08028/345952/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2017cv08028/345952/33/
https://dockets.justia.com/

filed a string of pretextual disciplinary complts against Plaintiff Brian Gallagher to push him
out of his position as Cook CounBourt Services Deputy Sheriff for having taken work time off
as a result of his medical disability.

Gallagher started as Deputy Sheriff in 199R. 1-1, Am. Compl. § 1.) From 2005 until
his termination in 2017, he worked at the criatioourthouse at 26th Street and California
Avenue. [d. 1 2.) In 2003, Gallagher underwent gasbypass surgery, “which resulted in
continuing medical problems necessitatimg taking time off of work.” 1. § 3.) In 2014,
Gallagher had another operation—this time,|leléft adrenalectomy—which “left him with
continuing medical problems necessitatimg taking time off of work.” 1. § 5.) Gallagher
claims to have a “disability” as defined by the Americans with Disabilities Act (citing Title VII,
42 U.S.C. 88 12111, 12102(2)), elsewhere phrased as “a recurring serious health condition which
results in his inability to work.” 1€. § 16.) Each year, from his surgery in 2003 until his
suspension in 2016, Gallagher applied for aceired leave under the Family Medical Leave
Act. (Id. 11 4, 20.) He claims that he was quetiffor his position and performed his duties
reasonably. I¢l. 11 18.)

On October 14, 2015, the Office of Professiddaview filed a dsciplinary complaint
against Gallagher seeking his terminationHaving allowed a “detainee to escapdd. { 22.)

The Amended Complaint does not state how that matter was resolved. Two days later, however,
on October 16, 2015, Sheriff Dart and the Officéoffessional Standards filed a complaint

against Gallagher with the Cook County SfisrMerit Board seeking his termination for

having taken unauthorized absences fromduleel shifts from August 2012 to October 2014.

(Id. 119 7-8, 24.) Apparently beginning in Mh 2016, Gallagher served a without-pay

suspension pending resolution of that complaiSee(idf{ 9, 20.) The Merit Board held a



hearing on September 20, 2016, and on Febriig2917, the Merit Board ruled against
Gallagher and ordered him termiedteffective October 16, 2015ld (Y 11-12.)

Gallagher faced additional complaintsidgrthis period. On December 28, 2015, the
Office of Professional Standards filed a complamgéinst Gallagher allegirntbat he had violated
employment rules by taking up secondary employmddt.|(25.) That complaint, too, sought
Gallagher’s termination.Id.) It went to a hearing obecember 1, 2016, but no decision has
issued. Another complaint was filed (the Amded Complaint does not say by whom) on August
27, 2016, against Gallagher alleging that he hieldféao report a February 9, 2015 “incident of
actual excessive force” and agaeeking his terminationld( 1 9, 23.) It wento a hearing in
September and October 2016, but the M@oiard has not issued a decisioid.)( Gallagher
claims that, before this series of complaities had never been sabj to any significant
disciplinary actions in his 20 years of servichl. { 21.) He also claims that the facts
underlying “each and every” complaint did not watrdiscipline, let alone the terminationd.(
126.)

Based on these events, Gallaghsserts four causes of actioFirst, he petitions for
review of the Merit Board’s Heuary 7, 2016 decision. Second,l@gher claims a violation of
the ADA, in that Sheriff Dart dcriminated against him on the tsaef his disability. Third, he
asserts a claim under the FMLA, alleging that 8hbart retaliated against him in filing the
complaint and ultimately causing his termination because he exercised his right under the FMLA
to take time off. Fourth, Gallagher claims tBaeriff Dart violated th Consolidated Omnibus
Budget Reconciliation Act of 198&OBRA) by failing to notify hinthat he could continue to

receive health insurance for up torh®nths after his termination.



LEGAL STANDARD

“A motion to dismiss pursuant to Federall®af Civil Procedurd 2(b)(6) challenges the
viability of a complaint by arguing that itifa to state a claim upon which relief may be
granted.” Camasta v. Jos. A. Bank Clothiers, Int61 F.3d 732, 736 (7th Cir. 2014ge also
Hill v. Serv. Emp. Int'l Union850 F.3d 861, 863 (7th Cir. 2017). Under Rule 8(a)(2), a
complaint must include “a short and plain sta¢etrof the claim showmthat the pleader is
entitled to relief.” Fed. R. Civ. P. 8(a)(2). ¥arvive a Rule 12(b)(6) challenge, a “complaint
must contain sufficient factual matter, accepted as toustate a claim to relief that is plausible
on its face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic v. Twombly550
U.S. 544, 570 (2007)). Courts, of course, atedpvell-pleaded fastas true and draw
reasonable inferencestime plaintiff's favor. See, e.gForgue v. City of Chicagd873 F.3d 962,
966 (7th Cir. 2017). After “excisg the allegations not entitled tlee presumption” of truth,
courts “determine whether the remaining factledgations plausibly suggest an entitlement to
relief.” McCauley v. City of Chicag®71 F.3d 611, 616 (7th Cir. 2011).

ANALYSIS

Sheriff Dart challenges the sufficiency obdhts Il, 1ll, and IV on various grounds. The
Court addresses those arguments in turn.
l. Count I1: Retaliation in Violation of the ADA

Sheriff Dart first challenges Count Il, ailieg a violation of the ADA. He argues that
Gallagher has failed to exhaust his administeatemedies, failed to allege adequately a

“disability,” and failed to do the sae with respect to “retaliation.” In response to Sheriff Dart’s

3 As an initial matter, the Court denies Gallagher’s requestrike Sheriff Dart’s motion or convert it to
Affirmative Defenses because Sheriff Dart filed his answer to the Amended Complaint
contemporaneously with his motion to dismiss. Mandatory Initial Discovery Pilot, which governs in
this case (R. 7), requires defendants to do so.



first argument, Gallagher concedes both thatADA requires exhaustion of administrative
remedies and that he has failed to do sollaGlaer, however, asks that the Court dismiss
Count Il without prejudice and grant him leaveataend to bring a claim under Section 504 of
the Rehabilitation Act, 29 U.S.C. § 794(a),ielhdoes not have an exhaustion requirement.
Sheriff Dart agrees, of course, that the Cstduld dismiss Count Ignd he does not dispute
that a Section 504 claim need not be admirtisgly exhausted in this case; but he counter
argues that the Court should not grant leavembge Gallagher haslktailed to allege a
“disability” under the ADA, which courtse¢at as similar ta “handicap” under the
Rehabilitation Act.Accord Dennis v. CurrariNo. 16 C 6014, 2017 WL 264497, at *3 (N.D. IIl.
Jan. 20, 2017) (“The Rehab Act is co-extensiu ¥he ADA. Thus, the analysis under both
statutes is the same, with the exception thaRgfeabilitation Act includea requirement that the
relevant public entityccept federal funds.”)

Even if the Court agreed with Sheriff la arguments about the insufficiency of
Gallagher’s ADA claim, those arguments do not sugtiegtthere lacks cause for leave or that
amendment is futile. The Court accordinglgrdisses Count Il without prejudice and grants
Gallagher leave to file a Rehabilitation Act claifhe can bring and adequately plead such a
claim. The Court notes, however, that Gglliar's next complaint should contain factual
allegations describing his “handi¢agr “disability” and the circuratances of any “retaliation” or
“discrimination” in greater depth than the Anded Complaint’s largglconclusory claimsSee,
e.g, Khan v. Midwestern Uniy147 F. Supp. 3d 718, 722 (N.D. Ill. 2015) (“To state a
discrimination claim under the Rehabilitation Act, Blaintiff must allege tht she was: ‘(1) an

individual with a disability(2) otherwise qualified for the benefit sought; (3) discriminated



against solely because of his handicap; and &€yidninated against by an entity that received
federal financial help.”) (quotingrzan v. Charter104 F.3d 116, 119 (7th Cir. 1997)).
. Count I11: Violation of the FMLA

Sheriff Dart also contests Count Ill, whictaichs an FMLA violation. He argues that the
Amended Complaint is unclear as to what kindFbfLA theory it brings—an interference claim,
alleging that an employer constrained an emplayability to take time off, or a retaliation
claim, alleging that an employer punished antployee for taking time off. In any event,
Sheriff Dart argues, either thgas insufficiently pleaded.

Employers “are prohibited from retaliatingaaigst an employee that exercises or attempts
to exercise FMLA rights.”Pagel v. TIN Inc.695 F.3d 622, 631 (7th Cir. 2012) (citing 29 U.S.C.
§ 2615(a)(2)). For that reason, an “employer cannot use an employee’s of FMLA leave as a
negative in promotion, terminatiome other employment decisionsld. (citing Breneisen v.
Motorola, Inc, 512 F.3d 972, 978 (7th Cir. 2008)). To prevail ultimately “on a FMLA
retaliation claim, a plaintiff mst present evidence that [he&s subject to an adverse
employment action that occurred becajiimd requested or took FMLA leaveGuzman v.
Brown Cnty, --- F.3d ----, 2018 WL 1177592, at *5 (7@ir. Mar. 7, 2018) (citind’reddie v.
Bartholomew Consol. Sch. Cor@99 F.3d 806, 819 (7th Cir. 2015)). Thus, at the motion-to-
dismiss stage, a plaintiff “must plead the followit) that he engaged @nstatutorily protected
activity; (2) that his employer toak materially adverse action agdihsn; and (3) that there is a
causal connection between the protected activity and the adverse abtalorie v. Securitas
Sec. ServsNo. 13 C 8747, 2015 WL 5177549, at *2 (N.D. Ill. Sept. 3, 204f5y sub
nom.Malone v. Securitas Sec. Servs. USA, B89 F. App’x 788 (7th Cir. 201€giting Ames v.

Home Depot U.S.A., Inc629 F.3d 665, 670 (7th Cir. 20113ge also Jones v. Maywood



Melrose Park Broadview Sch. Dist.,890. 16-CV-09652, 2017 WL 2936709, at *3 (N.D. IIl.
July 10, 2017) (same).

Sheriff Dart does not contest the sufficiencyaldégations relating to the first two prongs;
he challenges only the third, causati “A plaintiff may show theausal-nexus through either a
direct admission from the employer or ‘circuar#tial evidence of retaliatory intent.Deka v.
Countryside Ass’n for PeapMWith Disabilities, InG.140 F. Supp. 3d 698, 708 (N.D. Ill. 2015)
(quotingCarter v. Chicago State Unjv/78 F.3d 651, 657 (7th Cir. 2015)). “Typically,” such
circumstantial evidence camtlude[e] suspicious timinghd ambiguous oral or written
statements."Tuhey v. lll. Tool Works, IncNo. 17 C 3313, 2017 WL 3278941, at *4 (N.D. Ill.
Aug. 2, 2017) (citingCarter, 778 F.3d at 657)xee alsdHutt v. AbbVie Products LLG57 F.3d
687, 691 (7th Cir. 2014). Of course, “pieces ofwinstantial evidence . . . may be combined to
support an inference of discriminatory intenDekg 140 F. Supp. 3d at 708.

In this case, Gallagher alleges thatdwk employer-approved FMLA leave every year
for 13 years. He alleges that, startingdictober 2015 and through 2016, he faced a slew of
disciplinary complaints, ranging from taking ypaoved absences, to allowing an inmate to
escape, to failing to report instances of excedsirae. His employer filed the first of those
claims on October 14, 2015, and dilanother just two days laten October 16, 2015, expressly
challenging Gallagher’s work absences. Gallagt@ms further that # Merit Board’s decision
on the October 16, 2015 complaint, which resultedisrtermination, lacked a sufficient factual
basis and was against the weight of eviderindeed, the Amended Complaint attaches that
ruling, and its dissent argues that the allegedgpproved absences may have been covered by
FMLA leave. SeeR. 1-2);see alsd-ed. R. Civ. P. 10(c) (“A copy @ written instrument that is

an exhibit to a pleading is a paftthe pleading for &purposes.”). Gallagher, moreover, alleges



that none of the complaints merited discipliard that before October 2015, he never faced
substantive employment-relatedcipline in his 20 yearon the job. Settingonclusions aside,
but viewing the facts in the light most favorateGallagher, he has sufficiently alleged that the
slew of complaints resulting in his terminatistemmed, at least in part, from his taking FMLA
leave. See Tuhey2017 WL 3278941, at *4.

The Court does not read Gallagher’s causatiegations to rest solely on the “temporal
proximity” between the taking of FMLA leavad the adverse action. To the contrary, the
sudden burst of unwarranted complaints (including for unauthorized absences), the lack of
previous discipline, and the sheer amount ol AMeave taken are pieces of circumstantial-
evidence allegations that collectively suffice at this stagsord Ruckebeil v. Cancer
Treatment Centers of Am., Indlo. 15 C 08259, 2016 WL 878585, at *4 (N.D. Ill. Mar. 8, 2016)
(plaintiff adequately alleged causation by claigithat employer “watch[ed] her like a hawk”
and punished her for taking absences). Shesft’s cases focusing on “temporal proximity” do
not advance his argument for that reason, anthéoseparate reason thiaty are, almost
exclusively, summary-judgment dsins subjecting claimants #&odifferent and heavier burden
than Gallagher faces here at the motion-to-dismiss sege, e.g.Squibb v. Mem’l Med. Ctr.
497 F.3d 775, 787 (7th Cir. 200Buie v. Quad/Graphics, Inc366 F.3d 496, 506 (7th
Cir. 2004). The Court therefore denies Sti€art’'s motion with respect to Count Ill.

IIl.  Count IV: Violation of COBRA

Finally, Sheriff Dart challenges Count IWhich claims that Sériff Dart violated
COBRA by failing “to properly advise” Gallagher of his “COBR@tion” to receive his group
health insurance plan for up to &®nths after termination. ShiiDart contendshat Gallagher

misunderstands COBRA, as it only requires thaltm plan’s “administrator,” not an employer,



to make such notifications. Gagher counters by attachinghits Response hisxit-interview
checklist, which marked “Y” for “COBRA Information Issued”; claiming that Sheriff Dart’s
office did not actually issue COBRiAformation to Gallagher; and asserting that if “the Sheriff's
office undertook the responsibility of notifying terrated employees of their options,” it should
be liable for failing to do so adequately.

COBRA assigns different notice rampments to different partiesSee29 U.S.C. § 1166.
Relevant here, Section 1166(3)(Bquires employers to “notifyne administrator of a qualifying
event”—of which termination is one, 29 U(S.8 1163(2)—"within 30 days.” 29 U.S.C.

8§ 1166(a)(4). Courts, accordingly, have redogt that employers may be liable under COBRA
for failing to notify administreors of qualifying eventsSee, e.gGuernsey v. City of Lafayefte
No. 4:13-CV-00086, 2016 WL 8729344, at *12 (NIBd. Aug. 12, 2016) (“employers have
been found liable for failing to satisfy their obligen to notify the plan administrators of the
occurrence of a qualifying eventdar 29 U.S.C. section 1166(a)(Rftiting cases). Indeed, the
lone case Gallagher cites falls in this linGédder v. H & B Marine Ing.932 F.2d 347, 355 (5th
Cir. 1991) (affirming liability of employer that failed to notify administrator of a qualifying
event, and noting: “As a result of section 116@&p H & B Construction, as the employer in this
case, obviously had a responsibilibynotify the plan administor of the occurrence of a
gualifying event. Thus H & B Construction ba@me notification burden in addition to its
responsibility to provide theontinuation coverage.”). Seeon 1166(a)(4), on the other hand,
requires that after a qualifying event the admiatstr must notify “any qualified beneficiary . . .
of such beneficiary’s rights under this sebson”—of which continued insurance is one, 29

U.S.C. § 1162(2)(A)().29 U.S.C. § 1166(a)(4).



Gallagher provides scant reasng and no law to supportshnovel theory that—despite
Section 1166(a)’s clear notice assignments-eraployer (Sheriff Dart) may be liable for failing
to notify a beneficiary (Gallagher) of ongoinights (continued covage) upon a qualifying
event (termination) Accord Cnty. of McHenry v. Ins. Co. of the Wé88 F.3d 813, 819 (7th
Cir. 2006) (“When presented with a motion terdiss, the non-moving party must proffer some
legal basis to supportsicause of action.”f-onza v. Chicago Pub. Sch. Dist. #28@®. 17-CV-
3571, 2018 WL 337811, at *6 (N.D. lll. Jan. 9, 2018) i€ not the court’s role to make the
parties’ arguments for them?”) (citirignited States v. McLed36 F.3d 751, 760 (7th Cir. 2006)).
Even if the Court were to considdie attached exitaterview checklistbut see Metz v. Joe Rizza
Imports, Inc, 700 F. Supp. 2d 983, 988 (N.D. Ill. 2010) (conhsidering documents attached to
plaintiff’'s response because they were neithiaremced in the complaint nor central to the
claim), Gallagher does not explain with logic,d&ine support with law, the conclusion that an
employer that holds itself out &swving “[ijssued” COBRA “[ijnfomation” can be liable if it

does so inadequately. The Court therefdismisses Count IV without prejudice.
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CONCLUSION
For the foregoing reasons, the Court gransairt and denies in paDefendant Sheriff
Dart’s motion to dismiss. The Court dentee motion as to Count Il of the Amended
Complaint, but grants it as Counts Il and 1V, and dismisses Count Il without prejudice,
permitting Gallagher leave to file a Rehabilitationt Alaim, and Count IV without prejudice. If

Gallagher wishes to amend consistent with tiecision, he must do so by April 27, 2018.

&4,&;—

United Stat&e Dlstrlct Court Judge

Dated: April 5, 2018 EN
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