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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RUSSELL DEAN, INC.d/b/a/ GARLOCK CHICAGO, )
Plaintiff, g 17 C 8440
VS. g JudgeGaryFeinerman
JOHN MAHER, RICHARD GARZA, and g
CHICAGOLAND ROOFING SUPPLY, LLC, )
Defendans. ;

M EMORANDUM_OPINION AND ORDER

Russell Dean, Inc., which does business under the name Garlock Chicago, sued two of its
former employees, Richard Garza awdhn Maher, and their new company, Chicagoland
Roofing Supply, LLQ*“CRS”), for unlawfully appropriating Garlock’s inventory, trade secrets,
and customers. Doc. 1. Despite having been timely served, Docs. 12-14, Defetethnts fi
responsive pleading and the coemtered a defau#igainst thenunderCivil Rule 55(a), Doc. 15.
The court then denied their Rule 55(c) motitmsacate the defaulDocs. 48-49, 84.

Garlocknow moves for entry of a default judgment under Rule 590wc. 23. By
failing to respond, CRS forfeits any arguments in opposition it might have had, so Garlock’s
motion is granted as to it. As to Maher and Garza, the motion is granted in part &udimleni
part.

Background

Uponthe entry of default, “the welled allegations of the complaint relating to liability
are taken as true, but those relating to the amount of damages suffered oralieardy.”

Wehrs v. Wells688 F.3d 886, 892 (7th Cir. 2018geFed. R. Civ. P. 8(b)(6)'An allegation—

other than one relating to the amount of damagesédmitted if a responsive pleading is

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2017cv08440/346517/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2017cv08440/346517/88/
https://dockets.justia.com/

required and the allegation is not denied.”). Under Rule 10(c), “written instruateatbed as

exhibits” to the complainincluding“contracts,” are incorporated into the pleadings\. Ind.

Gun & Outdoor Shows, Inc. v. City of S. Beh@3 F.3d 449, 452-53 (7th Cir. 1998)térnal
guotation marks omittgd “[W] hen a written instrument contradicts allegations in the complaint
to which it is attahed, the exhibit trumps the allegationsd’ at 454.

Thefacts supported by trmmplaint’s wellpleaded factuadllegationsand those
supported by thevidence Garlockdduces to support its Rule 55(b) motion, Docs. 24-25, are set
forth below. Mahers opposition briefnakes certain fagtl assertios, Doc. 71 at 2, but because
he does not support those assertions with evidence, they are disregaelétitze v. Colvin
782 F.3d 879, 882 (7th Cir. 2015) (“[A]ssertions in briefs are not evidence; In r§ Morris
Paint & Varnish Co,. 773 F.2d 130, 134 (7th Cir. 1985) (“Arguments and factual assertions
made by counsel in a brief, unsupported by affidavits, cannot be given any weight.”)

Garlock is aoofing supply companthat operates a distribution facility in Bensenville,

lllinois. Doc. 1 at {1 3-5Garza and Maher were both Garlock employees: GesraApril 3,
2006 to July 29, 2017, and Maher from May 2, 2011 to August 8, 2d16t 7113, 15. Garza
was resporible for dayto-day operations aheBensenville facility and Maher was responsible
for cultivating business in his sales territotgl. at 1 14, 16. Both were entrusted with
Garlock’s confidential information and unrestricted acce#s tmventory.Id. at 1 1720, 41.
Both were provided access to Garlock’s listewstomersmanyof whichwere longtime
customers that Garlock developed at great cost and elffoit 1 1819.

When they began their employme@arzasigned a norsolicitation greementvith

Plymouth Industries, IncDoc. 1-2—an entity not referenced in the complaiatkeMaher

signeda nonsolicitation agreememntith Garlock, Doc 1-3. The agreemestequiral Garza and



Maher, respectivelytp refrainworking for a competitoor interfering with hissmployer’s
business, not only during hésnploymentbut alsdor up to six months (Garza) or one year
(Maher) aftehis employment terminatedDoc. 1-2at{ 2 (Garza); Docl-3at{ 2 (Maher) The
agreemerstalsoprohibitedindefinitely the unauthorized use and disclosure of Plymouth’s
(Garza) and Garlock’s (Mahar)formation and materialsDoc. 1-2 at 1 1, 5; Doc. 1-3 at 11 1,
5. Finally, theagreements phobited Defendantgrom investing inany competitoduring their
empbyment and for one year after leaving Plymouth (Garza) or Garlock ¢(Mabec. 12 at
16; Doc. 1-3 at { 6.

Defendants alseigned the Plymouth code of conduct, Dod 4t 47 (Garza), 811
(Maher), andhe Garlock code of condudt]. at 23 (Garza)Doc. 1 at  31Maher). The code
of conduct danot restrictpostemployment competition, bao providethat employeeshould
not own a significantinancialinterest(bothcode$ or be involved in (Plymoutk code)any
competing business. Doc4lat 2 5, 9. The codes also prohibit employees flaryingassets
from orselling assets téhar employeror its subsidiaries unless the transacisoilly disclosed
and approved by managemeittid.

In August 2016Maher left Garlocls employand became andependent sales
representative Doc. 1, 1 37, 39; Doc. 1-B4aher’s independent sales representative agreement
with Garlock prohibitechim from marketingcompetitors’ products or services. Doc. 1 at | 38;
Doc. 1-5. Aroundhe timeMaher became andependent saleepresentativehe andGarza
formed CRS, a competing roofing supply company. Doc. 1 at  40. Waifsir remained
affiliated with Garlock, Garza used Garlock’s equipment to solicit cussfime€RSand, along
with Maher,invoicedCRS’scustomers for inventoriaken from Garlock Id. at 940-43 Doc.

24 at16-8; Doc. 25 at § 6To create thénvoices, Defendangslaced the CR®go over



Garlock’s logo on Garlock’s invoice fornDoc. 1lat 1 42 Doc. 24 at 1 8 Defendantsused their
access to Garlock’s inventory and confidential information to build CRS’s busindsshan

they sold Garlock inventory on CRS’s behalf, Garlock did not receive payment.1 at §140-
44,53, 56, 59, 103. Between July 28, 20Hpproximately when CRS was formednd the
termination ofDefendants’ respectivafiliations with Garlock in July 2017, Doc. 1-6 at 1, 3,
Garlock paid Mahe$15,616.57 ($3,082.34 as an employee and $12,534.23 as an independent
sales representativandGarza $109,306.53, Doc. 25 at 1 18.

After Garza left Garlock, Trenton PerrdBarlock’sdirector ofequipment, discovered
invoices and othecommunication that Gardeadsenton CRS’s behalf using Garlock’s systems.
Doc. 24 at 11, 6; Doc. 24-1. Upon finding a handwritten list of over $49,000 in inventory,
Doc. 24-4, Perron contacted Maher, who agreed to remit payment for that amount, Doc. 24 at
1 9. After later discovering additional Garlock inventory that he believed to beherlda
possession, Perr@gaincontacted Maher, who agreed to remit payment for some ¢ ikems
as well Id. at 1 10; Doc. 24-5see alsdoc. 248 at 8(Garlock’s invoice taMaher for thee
items). Perronalsoconcluded thabther large items missing from Garlock's’entory—two
Rockersand a Uniroof—had serial numbers matching thissed onCRS invoices. Doc. 24 at
19 11, 13; Doc. 25 at 11 15-16; Doc. 24-7; Doc. 2&8enall this, Garlock sent Maher
invoices totaling $103,380.21 for missing inventaspichMaher hasiot paid. Doc. 24 at  12;
Doc. 24-8.

An inventory count of Garlock’s Bensenville facility conductdtenGarza left Garlock
showed $128,582 of high-value invent missing. Doc. 1 at 1 46; Doc. 24 at  1hehverage
yearend inventoryshortfall at the Bensenville facilityas $9,044 from 2011 through 2015.

Doc. 25 at | 14; Doc. 25-2.



CRS’sformation coincided with diminished revenue freales accounts that Garlock
assigned to Maher. Doc. 1 ab@. Jeff Peterson, Garloclchief financia officer, performed a
analysis comparing the performance of Mahacsountsn 2016 and 2017. Doc. 25at 1 1, 7.
Peterson found th#hose accounts generatet (838,631ess in salef 2017, and $510,733 less
in net revenues, than anticipategiGarlock’sprojections.|d. at{8, 1Q Doc. 25-1. Andisice
they left Garlock Garza and Mahdravecompeted with Garloclsolicited its cistaners,and
falsely reportedo customershat Garlock is going out of business. Doc. 1 at 1 48-4Dad.

24 at | 15.

The complaint asserts twelve causes of actio@ach of contract (Count I); conversion of
inventory (Count Il);converson of trade secrets (Count Ill); intentional (Count IV) and
negligent (@unt V) interference with actual apdospectiveeconomic advantagereach of
fiduciary duty (Count VI); civil conspiracy (Count VII); misappropriation @ide secrets (Count
VII1); unfair competition (Count IX); statutory replevin (Count X); unjustiechment (Count
XI); and slander (6unt XII). Doc.1 at 1 52-112. The complasdekdo enjoinDefendants
from soliciting Garlock customers whothey knowby virtue of their affiliationwith Garlock,
andfrom using or transmitting any confidential information that tjajnedwhile at Garlock.

Id. atp. 21,  A. Garlock also seeks damages, interest, attorney fees, and costs, alamg with a
order compelling the return and preventing the concealment or impairmenbafs@and
information pertaining to Garlock’s business, requiring Defendants to provide@mdiag of

all customer contacts since Maher enbestemploymentandcompellingDefendantgo retract

theirdefamatory statementsd. at pp. 21-22, 11 B-C, &-



Discussion

“[T]here are two stages in a default proceeding: the establishméra détault [under
Rule 55(a)], and the actual entry of a default judgment [under Rule 5%jbyle the default is
established, and thus liability, the plaintiff still must estaHjiish entittement to the relief [it]
seeks.” VLM Food Trading Int'l, Inc. v. lll. Trading Cp811 F.3d 247, 255 (7th Cir. 2016)
(internal quotation marks omittedjee alsdn re Catt 368 F.3d 789, 793 (7th Cir. 2004)
(holding that damages awarded in a default judgment must be ascertainecasthable
certainty”) (inernal quotation marks omitted). “The entry of a default order does not, however,
preclude a party from challenging the sufficiency of the compléargstablish ay particular
cause of actiorBlack v. Lane22 F.3d 1395, 1399 (7th Cir. 1994), or the causation or
calculation of damagesee Véhrs 688 F.3d at 892. Whether to grantefalt judgment is
within the court’s discretionSee manus v. Lewicki’42 F.3d 290, 301 (7th Cir. 2014).

Garlock seek$901,526.31 in damages: (1) $510,733 in losfifsrq2) $265,880.21 in
missinginventory and(3) $124,913.10 for compensation thapéid to Maher and Garza since
they formed CRS. Doc. 23 at 19, 22-Z3arlock also seekan injunction prohibiting
Defendantgrom directly or indirectly “(i) soliciting or attempting to solicit any Garlock
customer serviced by DefendaatsGarlockor whose names became known to Defendants by
virtue of Garza’s and Maher’'s employment with Garlock; and (ii) using,adis or
transmitting for any purpos@arlock’s documents, materials and or Confidential Information
pertaining to Garlock, Garlock’s employees, and/or Garlock’s customiersat 31. Garlock
seeks its attorney fees well Ibid.

In opposing this relief, Garza and Maher contend onlytkigatomplaint’s welpleaded

factual allegations dnot establistany of Garlock’s causes of actidhey do not submit any



evidence contradictg the evidence Garlock adduced to support its Rule 55(b) motion. Docs.
70-71. Accordinglythe partiedispue only whether the complaint’s weplleaded factual
allegations establish liability and, if so, whether those allegations, togathggarlock’s
evidentiary submissions, establish its rightlamnages and injunctivelief.

A. Injunctive Relief

Garlo&’s request for injunctiveelief restsonits claim that Garza and Mahlereached
the restrictive covenants in thedes of conduct and n@olicitation agreemest Doc. 23 at 25-
27. A party seeking injunctive relief must sho¥{1) that it has suffered an irreparable injury;
(2) that remedies available at law, such as monetary damages, are inadequatensatenfqr
that injury; (3) that, considering the balance of hardships between the pkanatiffefendant, a
remedy in eqity is warranted; and (4) that the public interest would not be disserved by’ an
injunction. eBay Inc. v. MercExchange, L.L,G47 U.S. 388, 391 (2006).

1. Garza’'s NonSolicitation Agreement

Garza argues that Garlock cannot enforce thesadinitation agreement against him
because Plymouth Industries, not Garlock, is the emplmmed in the agreemenboc. 70 at
4-7. Garza’s factual premise is correetlthough the complaint allegéhat Garza an@arlock
were parties to his nesolicitation agrement,Doc. 1 at §{ 21-23, 31, the agreemitsdlf lists
Plymouthas the counterparty, Doc. 1af1, and the agreemenbntrols over inconsistent
allegations in the complainSee N. Ind. Gun & Outdoor Shawl$3 F.3d at 454That leaves
the legal question whether Garlock nevertheless may enforce the agreement.

“Generally, one who is not a party to a contract may not recover for its bredatil”
Cash Register Co. v. UNARCO Indus., |d4@0 F.2d 285, 286 (7th Cir. 1974)here are

exceptioms to thisrule for thirdparty beneficiaries and those in privity with a contractual party.



SeeJohnson Bank v. George Korbakes & Co., L4P2 F.3d 439, 441 (7th Cir. 2006) (“To be a
third-party beneficiary of a contract is to have the rights of a party, which iy tbes@ower to
sue to enforce the contract.Raplan v. Shure Brothers, Ind53 F.3d 413, 418 (7th Cir. 1998)
(“Under lllinois law, a cause of action based on a contract may only be broughahy soghat
contract or someone in privity withahparty.”). But the agreenm@ does not even mention
Garlock let alone suggest that in privity with Plymouth ora third-party beneficiaryand the
complaint does not mention Plymowither Thus, although Garza’s default resulted in his
admittingthe complaint’svell-pleaded allegationghose allegations do not establish Garza’s
liability to Garlock for breaching the Plymouth n@alicitation agreementSee Sullivan v. DSSA
Mgmt., Inc, 2004 WL 1375524, at *2 (N.D. lll. June 18, 2004) (“[I]f the documents Sullivan
attached to his Complaint did in fact contradict his claims, this could be grounds fengiail
the sufficiency of the complaint and, necessarily, the underlying defauibgrdg).

Garlock argues that the court should conduct a hearing under Rule §&p@{2(D) to
allow it to establish that it is in privity with Plymou#imd therefore entitled to enforce Garza’s
non-solicitation agreementDoc. 80 at 25-26Rule 55(b)(2)authorizes the court to “conduct
hearings ... when, tenter or effectuatg@ default]judgment, it needs to: (A) conduct an
accounting; (B) determine the amount of damages; (C) establish the truth dégatian by
evidence; or (D) investigate any other mattdféd. R. Civ. P. 55(b)(2). Whether to hal®Rule
55(b)(2)hearingis committed to the court’s discretio®eeDundee Cement Co. v. Howard Pipe
& Concrete Prods., In¢.722 F.2d 1319, 1323 (7th Cir. 1983).

The court ints discretiondeclinesto hold such &earing. A hearing under Rule
55(b)(2)(C) or (D)s an uneasy fit where thmaintiff seeks taorrect‘otherwisefatal defects in

the pleadingsin orderto establish liabilityon a cause of actiorNishimatsu Constr. Co., Ltd. v.



Houston Nat'| Bank515 F.2d 1200, 1206 n.5 (5th Cir. 197&9¢e alsdNooten v. McDonald
Transit Assocs., Inc788 F.3d 490, 500 (5th Cir. 2015) (distinguishiing correction of fatal
defects from thaddition offactual details that flesh oatsufficiently supportedlaim). Yet that
is precisely what @rlock proposes to dodse the hearing to establish that it may enforce
Garza’'s norsolicitation agreemeneven though nothing in the pleadings indic#tes it is in
privity with Plymouth. The coutthereforedeclines to hold &ule 55(b)(2) heanig toallow
Garlock to adductactsthat would extendsarza’sliability for causes of actionot established
by the complaint’s welbleaded allegationsSee WMS Gaming Inc. v. WPC Prods. [542
F.3d 601, 606 (7th Cir. 2008) (explaining tkiz¢ pleadingdimit the relief that can be granted in
a default judgment
2. Maher’s Non-Solicitation Agreement

Maher’snon-ssolicitationagreementunlike Garza’sis with Garlock not Plymouth. Doc.
1-3 at 1. Maher’sformation of CRS, solicitation of Garlock customers, and unauthorized use of
Garlock’sconfidential information andale ofits property violagdvarious provisiong that
agreement Doc. 1 at 11 39-44, 53, 101, 103; Do@ at 112, 5-7. The question, then, becomes
whether Garlock is entitled fojunctive relief to enforce the agreement

lllinois law provides thabnly reasonable restrictive covenamtaybe enforced See
Instant Tech. LLC v. DeFazi@93 F.3d 748, 750 (7th Cir. 2015) (“In lllinois a restrictive
covenant in an employment agresmis valid only if it serves a legitimate business interest.”)
(internal quotation marks omitted)iautaud v. Liautaug221 F.3d 981, 986 (7th Cir. 2000)
(“[T]he question of whether a restrictive covenant is enforceable or not is aoguafsiaw. ...
[B]ecause lllinois courts abhor restraints on trade, restrictive covenartarafully

scrutinized.”) (alterations and internal quotation marks omittédedr a restrictive covenant to



be reasonabléts terms (1) must not be greater than necessary to protect [the employe)st2)
not be oppressive to [the employee], and (3) must not be injurious to the general gdbh¢.”
987, see also Reliable Fire Equip. Co. v. Arredonélé5 N.E.2d 393, 400 (lll. 2011) (describing
thereasonableness testl@sed onthe totality of the circumstance$ the particular casg”
(internal quotation marks omittedRestrictive covenants without temporal or geographic
restrictonsare generallynreasonable and thusamiorceble See liautaud 221 F.3d at 987-
88; Bus. Records Corp. v. Luet®d81 F.2d 957, 960 (7th Cir. 199@)ting thatthe
reasonablenesd a restrictive covenais assessed by tfieéme, geographical area, and scope of
prohibited business activityhat it cover} (internal quotation marks onted).

Maher’s agreement prohibited him, both during his employment and for one year
thereafterfrom (i) diverting or attempting to divert bugss from Garlock; (ii) interferingyith
Garlock’s business prospects; (iii) employmrattempting taentice away Garlock employees
and (iv) investing in angompany competingith Garlock Doc. 13 at / 2, 6. Another
provision prohibitedVlaherfrom retaining or distributing “materials related to [Garlog¢k’s
business’andfrom using “the information contained them? regardles®f whether the
materials and information were confidentiéd. at § 5. Neither provision includaggeographic
restriction. Id. at 12, 5. So, awritten, theagreemenprohibited Maherfor one yeafrom
forming, investing in, or working for a competing business anywhere in the world, and also
indefinitely from usingor distributingany information obtained at Garlock.

Because the extremely broad range of activities prohibited by the agregyeerieyond
the reasonable protection Garlock’s business interassthe agreement is unenforceable as
written. Seeliautaud 221 F.3d at 987-88djecting as unreasonaldeestrictive covenant that

preventeccompetition “anywhere in the world"fegardless of whether “trade sectetsre

10



used—and restrictedhe employee’s activities “for the rest of his lifeBichmann v. Nat'l Hosp.
& Health Care Servs., Inc719 N.E.2d 1141, 1147 (lll. App. 1999) (“Courts uphold only those
noncompetition agreements which praotde employer’s legitimate proprietary interests and not
those whose effect is to prevent competipen se”) (internal quotation marks omittedY his
does not defeat Garlock’s effort to enforce dlgeeementhowever, for “[ulnder lllinois law, a
court, at its discretion, may modify or ‘blue pencil’ an unreasonable agreanwder to make
it comport with the law, or sever unenforceable provisions from a contrslciritel Aetnastak,
Inc. v. Miessen998 F. Supp. 2d 694, 718 (N.D. Ill. 20X48iting Arpac Corp. v. Murray589
N.E.2d 640, 652 (lll. App. 19928 orroon & Black of Ill., Inc. v. Magne#94 N.E.2d 785, 793
(1. App. 1986));see also Telxon Corp. v. Hoffmat20 F. Supp. 657, 666 (N.D. Ill. 1989)
(noting that “the fairness of the restraints imposed in the written agreemeetasant
consideration” in deciding whether to modify it) (citiriguse of Vision, Inc. v. Hiyan225
N.E.2d 21, 25 (lll. 1967)N. Am. Paper Co. v. Unterberges26 N.E.2d 621, 625 (lll. App.
1988));see also Tradesman Int’l, Inc. v. Blag4 F.3d 1004, 1019 (7th Cir. 20XBlamilton,
J., concurring) (noting that lllinois law affords coutie discretion “to salvage unreasonable
covenants by judicial modification"§f. Cambridge Eng’g, Inc. v. Mercury Partners 90 BI, Inc.
879 N.E.2d 512, 529 (lll. App. 2007) (noting that “extensive judicial reformation of blatantly
unreasonable posttermination restrictive covenants may be against pubift) polic

It is appropriate to exercise that discretion here. As an initial matter, genagnt
includes a severability clause tleaipresslycontemplates judicial modification in the event its
covenants are held overbroad. Doc. 1-3 at § 10 (“If a court of competent jurisdictionicieser
that any ... restriction is overbroad or unreasonable, the court may modify such averroa

unreasonable restriction to render it reasonable and enforceable. Each of shaf thim

11



Agreement is severable in whole or in part ... s8e Trailer Leasing Co. v. Assocs. Commercial
Corp., 1996 WL 392135, at *1 (N.D. Ill. July 10, 1996) (explaining that, in deciding whether to
blue pencil a restrictive covenatfihe fairness of the original restraint ... is less important if the
covenant contains a severability claugeiing Wyatt v. Dishong469 N.E.2d 608, 610 (lll.
App. 1984)). Moreover, and perhaps recognizing the agreement’s overbfzaditick prays
for injunctive reliefnarrower than thatontemplated by the agreemeriroadterms:Garlock
seekgo prohibit Maher, foa sixmonthpeiiod, from (i) soliciting its customers angotential
customersvho became known to him by virtue of his employment, (@hdising or distributing
documents, materials, and confideniidibrmation relating to # business. Doc. 23 at 30-31;
Doc. 80 at 24. The court will consider those requests in turn.

First, Garlock seeks to restrict Maher from soliciting any customer or pétengtamer
thatbecame known to him “by virtue ofiis employmenat Garlock Doc. 23 at 31. Garlock
has gorotectable interest in retainit@ng-termcustomer relationshigsased on confidential
informationthat itshared with Maher. Doc. 1 at 1 18{2Garlock spent substantial resources
in gaining knowledge about its customers and protecting the privacy of such indormat
Garlock customers typically remain with and continue to be serviced by [GarlockBut for
their employment with Garlock, Defendants would not have known the identity of Garlock’s
customers.”)see Reliable Fire Equip965 N.E.2dat 403 (noting that courts should consider the
“nearpermanence of customer relationships, the employee’s acquisition of comfidenti
information through his employment, and time and place restrictions” in decidingewxlaet
“legitimate business interest sig”) . At the same timg'[c]ourts are hesitant to enforce

noncompetition agreements that prohibit employees from soliciting or sermigiranly

12



customers with whom they had contact, but also customers they never solicited or &ed cont
with while empoyed.” Eichmann 719 N.E.2d at 1147.

To honor theeasonablenegsquirement of lllinois law-and to appropriately balance
Garlock’s interest in protecting its client base, Maher’s interest in denglapnew enterprise,
and the public’s interest in cqratition—the court will limit injunctive relief to Maher’s
solicitation of customers that he serviced while a Garlock empldyeedanchett Paper Co. v.
Melchiorre, 792 N.E.2d 395, 403 (lll. App. 2003) (holding tleatorcinga broad estrictive
covenant onlyas to customers that the former employee “servide@s not impermissibly
“rewrite the contrac{’ (internal quotation marks omittedJ.his restriction generally aligns with
the conduct of which Garlock complains. Doc. 1 at 1 19-20, 48-49, 65 (focusing on Maher’s
involvement withGarlock’s customers); Doc. 24 at § 15 (“Maher and Garza contirapetate
CRS and continue taggressively solicit customers away from Garlick Although this
restriction is notonfined to a definedeographic area, limitintpeinjunction to customers that
Maherserviced renders unnecessary gaggraphic constraintSeeEichmann 719 N.E.2d at
1147-48 (The lack of a geographic restriction does aotomaticallyinvalidate a
postemployment resira where the geographical prohibition is qualified by an activity
restraint”) (emphasis omitted)

SecondGarlock seeks to restrict Maher from using or disclosing documents, rsateria
and confidential information that lyained as a Garloamployee.Doc. 23 at 31.Garlock “has
a legitimate business interest in restraining” Maher “from appropriating” &&sltconfidential
trade information.”Reliable Fire Equip.965 N.E.2d at 401. However, Garlock does not laave
legitimateinterest inprotectingnonconfidential information: “Since employment nondisclosure

agreenents affect a State interest, that is, the free flow of information necessapnimercial

13



competition they are enforceable only if ... the information which they seek togtristen fact
confidential.” N. Am. Paper C9526 N.E.2d at 624. The court thus weififorce thenon-
disclosure provisioonly to the extent itestrairs Maher from using confidential information
obtained from Garlock to compete with Garlock. Doc. 25 at | 6 (“Maher and Garza céntinue
operate CRS in competition with [Garlock], and they continue to use Confidentiah&tfon to
solicit customers.”).

Finally, Garlock requests an extension ofdlgeeement’sime-limited provisions. Doc.
23 at 30. Mabher left Garlock’s employ in August 2016smy ofthe agreement’s restrictions
expired by their terms in August 201Doc. 13 at 1 2, 6; Doc. 1 at  3Garlock asks that
thoserestrictionsbe imposed now, for a period of six months, duMaher’s“‘continuous”
violations since August 2016. Doc. 23 at 30; Doc. 80 aff2vt request is eminently sensible

Restrictive covenants are strictly construledl;there are “certain instances” whéeney
may be extendedCitadel Inv. Grp., LLC vIeza Techs. LL(324 N.E.2d 95, 104 (lll. App.
2010). Maher’s willful violation of the restrictive covenaatsl failureto inform Garlock of his
activities onCRS’sbehalf Doc. 1 at 1 39-44, 103; Doc. B-at 17; his unauthorizedale of
Garlock invenbry withoutpayment or attribution to Garlock, Doc. 1 at 1 42-44, 56, the3;
resultingconfusion among customenegardingGarlockand CRS, Doc. 1 af4243, 109; Doc.
24 at 1 7Garlock’s relativelyprompt action upon learning of higlations, Doc. 1 at 1 46, 51
Doc. 24 at 11 6, 8; andshcontinued solicitationf Garlock customer$oc. 1at 1] 48-49; Doc.
24 at 1 15, warrant applying the restrictions for a fresh six-month peSee Elec. Support Sys.,
Inc. v. Schattke388 N.E.2d 787, 789 (lll. App. 1979) (holding that “in certain instances
injunctive relief might be appropriate even after the expiration of the ctuigeriod”). This

result providessarlockwith some of‘the agreeeupon period of noncompetitiorthat it

14



bargained for and would have received had Maher “not competed in violation of his agreement
Prairie Eye Ctr., Ltd. v. Butler768 N.E.2d 414, 424 (lll. App. 2002).

Finally, Garlock has satisfied the general requirements of injunctiet. r8lee eBay Inc.
547 U.S. at 391 Therestrictions inMiaher’'s agreement establish a clearly ascertainable right
against infringement of Garlock’s business interests. The agreement’sseaptieorization of
injunctive relief, Doc. 1-3 at T 11[Garlock] shall be entitled tonjunctive relief for any bredc
or threatened breach of thigeement in addition to any other rights or remedies at law or
equity.”), togethewith the difficulty of calculaing the damages caused by Maheostinued
exploitation Garlock’s confidenti@formation and solicitation of its customers, jussfseich
relief. See Hess Newmark Owens Wolf, Inc. v. OwéhS F.3d 630, 6323 (7th Cir. 2005)
(noting that‘'ongoing competition” is “a sufficient basigdr injunctive relief, even without
showingthat “particular business has been lpstaher’'stemporaryeconomic hardship and the
public’s interest in free competition must yield@arlock’s greateinterest in obtaining limited
protection of its confidential information and client baSee Rehble Fire Equip, 965 N.E.2d
at 401 (noting that enforcementadfestrictive covenant is “usually justified on the ground that
the employer has a legitimate interest in restraining the employee from apjmgphea
employer’s (1) confidential trade information, or (2) customer relationshipsiphasis
omitted). And as to Mahés contention that the agreement was not supported by adequate
consideration, Doc. 70 at 3Hlinois generallyregardswo years of continued employment as
adequate considerati fora restrictive covenanseeMclnnis v. OAG Motorcycle Ventures, Inc.
35 N.E.3d 1076, 1087 (lll. App. 201%|lied Waste Servs. of N. Am., Inc. v. TiblAlé7 F.

Supp. 3d 1103, 1107 (N.D. lll. 2016Maher was employed for five years after executing the
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agreement, whichiself recognized thatis continued employment constituted “fair and adequate
consideratia.” Doc. 1-3 at 2; Doc. 1 at { 37.

In sum,the court will grant a limitedhjunction prohibiting Maherfor a period of six
months,from directly or indirectly (a) soliciting or attempting to solicit any custoner
serviced as a Garlock employaad(b) using, disclosing, or transmitting for any purpose
confidential information pertaing to Garlock’s business that he obtained as a Garlock
employee

3. Codes of Conduct

Garlock is not entitled to injunctive relief as togtsde of conduct. Doc. 4-atl1-3.
(Because the Plymouth codes of conduct signed by Garza and Maher are jaemtipateDoc.
1-4 at 47 (Garza)with id.at 811 (Maher), he court assumes thie Garlockcode of conduct
signedby Maher which the complaint does not attahmnaterally identical to Garza’syhich
is.) The reason is plain: the pertinent restrictionghanGarlockcode of conduct do not survive
terminationof Maher and Garza'smployment Doc. 14 at 2 (restricting[e]mployees or
members of their families~depending on the “employee’s duties for therpany~—from
“‘ownling] a significant financial interest in any business that seeks to do bsisiité the
Company, or is a competitor of the Company”).

The Plymouth code of condudtewiserestricts an employeefsarticipation in‘Other
Business Interest only duringactualemployment. Doc. 1-4 at 5 (prohibiting “[e]mployees or
members of their families” from “own[ing] a significant interest in any businedbat seeks to
do business with the Company, or is a competitor of the Compaligheover, asvith Garzas
non-solicitation agreement with Plymoutthe record does not establish that Garlock is entitled
to enforce the Plymouth code of condugkee Nat'l Cash Registet90 F.2d at 286. #\a result

neither code of conduct provides a basis faruoiive reliefagainst Maheand Garza See
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Radiac Abrasives, Inc. v. Diamond Tech., 1682 N.E.2d 428, 433 (lll. App. 1988) (“[A]n
employee, absent a restrictive covenant, has a right to enter into compettidmesormer
employer upon leaving such employ ... .").

B. Damages foMissing Inventory

Garlock seeksi connection with its conversion claim $265,880.2damages for the
fair market value of the inventory thislaher and Garza misappropriatedoc. 23 at 19.
Specifically, Garlock seek (1) $103,380.21 for the amount that Garlock invoiced Maher in
2017; and (2) $162,499 farhat it believes to btheadditional inventory shortfall in 2016 and
2017.1d. at 22; Doc. 24 at 11 9-14; Doc. 2442; Doc. 25 at 1 11-14. To prove conversen,
plaintiff must show: “(1) a right to the property; (2) an absolute and unconditional right to the
immediate possession of the property; (3) a demand for possession; and (4) thainithendef
wrongfully and without authorization assumed control, dominion, or ownership of the property.”
Van Diest Supply Co. v. Shelby Cnty. State B42% F.3d 437, 439 (7th Cir. 2005)senerally,
the measure of damages for conversion is the fair market value of the pedgkeyime and
place of the conversion,ys legal interest. Jordan v. Dominick’s Finer Food415 F. Supp. 3d
950, 956 (N.D. Ill. 2015]citing Jensen v. Chi. & W. Ind. R. Gd19 N.E.2d 578, 593 (lll. App.
1981)).

A plaintiff seeking a Rule 55(b) money judgment must estabkshages with
“reasonable certainty.Catt, 368 F.3d at 793Thecomplaint’'s wellpleaded allegations
establish thaMaher and GarzeonvertedsarlocKs property by selling itsnventory without
remitting pgment to Garlock. Doc. 1 at 11 41-44, 56, 103. And thececehddu@d by

Garlockat the Rule 55(b)(2) stage establishes that it sustdhe following damages.
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First, Perron confronted Maher about a handwritten invetigirhat Garza sent to
Mabher,reflecting“over $49,000” of inventory, Doc. 24-4, and Malagreed to pathat amount
Doc. 24at 19. Second, &ronobtainedrom Mahera list ofadditionalmissinginventory worth
$18,899.80; Garlock invoicedaher, who agreed to pay for that inventay well 1d. at 10;
Doc. 24-5 Doc. 24-8 at 8.Third, Garlock discoveredfter the July 2017 inspectiaf the
Bensenville facilitythat the serial numbers of thradditionalpieces of missing equipment
matchedtemson CRS invoices that Perron founoc. 24 at 1 11, 13-14; Doc. 281 1517.
Two of theseitems—the Rockersvalued at $26,361.00—had serial numbers matdang
Rockerdlisted on an April 24, 2017 CRS invoice. Doc. 24-7; Doc. 25 at §eboc. 24 at
1 11. Theotheritem—the Uniroof, valued at $5,195.00kada serial number matching a
Uniroof listed on another CRS invoice that Perron found. Doc,; B&6. 24 at  13. In sum,
therecord shows thd#laher promised to remit6#,899.80 ($49,000 plus $18,899.80) to Garlock
for certaininventory,andthat Garza and Maher owe Garlock $31,556.00 foRihekers and
Uniroof they tookfrom Garlockand sold through CRS.

Garza and Mahargue that Garlock cannot prevail at this stage aroitgersion claim
because the pleadings do not establish timade a demand for tmeissinginventory. Doc. 70
at 10; Doc. 71 at 6Thatargumentails. As an initial matter, Garlock demanded “payment for
all missing Garlock inventory” in a letteentprior toits filing suit. Doc. 16 at 4 Doc. 1 at
1 51. In any event, & demand is unnecessary to establish a conversion where another
independent action of conversion is established,” such as sale of the converted property.
Fortech, L.L.C. v. R.W. Dunteman C852 N.E.2d 451, 462 (lll. App. 2006) (quotiRgulon v.
Kaferly, 561 N.E.2d 1245, 1253 (lll. App. 1990)Accordingly, even if Garlock’s demand were

insufficient,Maher and Garza'sale of the inventory, Doc. 1 at 1Y 42, ¥4&n independent act
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of conversiorthat eliminaes the need for a pfdéing demand. See Claeys v. Vilbf Brookfield
2004 WL 2124621, at *11 (N.D. lll. Sept. 22, 2004) (“[N]Jo demand for possession need be
shown where some other independent act of conversion can be shown and a demand thus would
be futile”). Maher also contersdthat Garlock has not established its right to the converted
property, Doc. 71 at 6, but the pleadings alldge Defendants sold Garlock'sofinginventory,
Doc. 1 at 11 4, 42-44, 56, whichsufficient

Garlock cannoat this juncturgecover the remainder of its claimedentory damages.
Most significantly,the record does not show that the additional inventory shortfall of $162,499
had anything to do with Garza’s and Maher’s unlawful condB8eeWehrs 688 F.3d at 892
(holding that causation is necessary to obdamagesinder Rule 55(b))Garlock’s inability to
establishcausation for those losses also doompatsillelreplevin and unjust enrichmeciaims
See Blanchard & Assocs. v. Lupin Pharm.,, 18600 F.3d 917, 922 (7th Cir. 2018) (holding that
“a claim for unjust enrichment requires the plaintiff to show that the defdsfiesthined a
benett to the plaintiff's detriment”) (internal quotation marks omitte@gtes v. Toweryt35 F.
Supp. 2d 794, 801-02 (N.D. lll. 2006) (noting that a replevin claim requires the plaintiff to show
thatthe defendamstpossesadthe property at issue). That the amount of missing inventory was
substantially greater in 2016 and 2017—wiBarza and Maher wemperatingCRS—than in
past years does not establish that they possessed all or even sobemis$ing inventory.

The court will enter judgment in the amount of $31,556.00 against Maher and Garza for
theRockers and Uniroof, and an additional $67,89a@8inst Miher forthe amount hagreed
to pay Garlock.The court will also award prejudgment interasthe statutory rate of 5%oee
Telemark Dev. Grp., Inc. v. Mengedtl3 F.3d 972, 986 (7th Cir. 2002) (noting that, under 815

ILCS 205/2, “prejudgment interest is warranted in a conversion action where théexehaan
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unreasonable and vexatious delay of payment”). Prejudgment interest on the $67,899.80 shall
accrue as oAugust 31, 2017the date Maheagreedo reimburse Garlock for the second batch
of missng inventory. Doc. 24 at 11 9-1Gating thatMaher agreed to pay t1$48,899.80 on
August 31, 2017, but failing to provide a date for Mahprier agreemento pay “over
$49,000"); Doc. 248 at 8(Garlock’s August 31, 2017 invoice to MaheBor the $31,556.00,
interest shalaccrue as ofuly 31, 2017, when Perron disepgdthatthe threepieces of
equipmenivere missingand created an invoider the Rockers Doc. 24 at 11 11, 13 (noting
that theinvoice for the Rockeraas sent to Mahewn July 31, 2017 and that the Uniroof was
discovered missing during the July 2017 inspection, but failing to note when Garlock demanded
payment for the Uniroof)Doc. 24-8 at 7 (Garlock’s July 31, 2017 invoice tahr).

C. Damages for_ost Profits

As noted, Garlock seeks $510,773 for the profisdléiges werdost in2017 due tdsarza
and Maher'sonduct. Doc. 23 at 19. A party seeking to recover lost profits damages need not
establish that it would have earned the claimed amount “with absolute certaattyer Rhe
evidence need only afford a reasonable basis for the computation of damages which, with a
reasonable degree of certainty, can be traced to the defendant’s wrongful conbAst.’
Distrib. Co. v. Cummins Engine Cd91 F.3d 625, 633 (7th Cir. 2007) (quotBelleville
Toyota, Inc. v. Toyota Motor Sales, U.S.A.,,Iii@0 N.E.2d 177, 199 (lll. 2002)YNormally, an
established business is able to satisfy its evidentiary burden by providirepdatats past
profits.” Smart Mktg. Grp. Inc. v. Publ'ns Int'l, Ltd624 F.3d 824, 829 (7th Cir. 2010).
plaintiff mustprove the amount of lost profits and the defendaratissal roldo “a reasonable

degree of certainty. TAS Dstrib., 491 F.3d at 632.
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Garlocksupportsts lost profitscalculationwith an affidavit fromPetersorsetting forth
an analysis oits financial data and projections. Doc. 25 at {1 7-10; Doc. Z%eferson avers
that the accounts assigned to Maher suffered a $963,900 decrease in sales from 2016 to 2017,
despite Garlock’s projection of 5.1% growth in 2017. Doc. 25 at 7. Peterson does not
articulate a basis fahis projection or indicate mether Garlockn fact enjoyed 5.1%growth for
similarly situated accounta 2017. Doc. 25-1Likewise Petersormprovides no basis for his
estimate thaB8% ofthe saleso Maher’s accounts in 2017 would haxeen at 84% markup.
Doc. 25 at 1 9. Nor does Peterson provide any basis, beyond his own speculation, for why the
reduced sales were dueMaher’s violation of his legal obligations to Garlock.
Peterson’s lost profits analysis does not rest on data suffioideterminevith
“reasonable certaintyédny lost profits damage$mart Mktg. Grp.624 F.3d at 829As an
initial matter, the lackof past financial dateegarding Garlock’s markugr of a basis fothe
2017 projected growtmakes it difficult to credihis calculation.See TAS Distrib491 F.3d at
633 (cautioning against calculatirgst profits based on “speculative, inaccuratéatse
projections)) (internal quotation marks omittedMoreover, the lack of data from comparable
accountr Garlock’s overall performanceakes it impossible to determine, at least on this
record,whether the sales and profits decreaas due tdsarza and Maher'sonduct oy rather,
other factos specific to Garloclor with the roofing supplynarketin general.See Smart Mktg.
Grp., 624 F.3d at 829 (noting the importance of past profit data in estimating lost profits).
Because Garlock has faileéalshowwith reasonable certainty thast profitsit suffered

due toGarza and Maher'sonduct, the default judgmewill not include lost profitslamages
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D. Recovery of Compensation Paid to Maher and Garza

Garlock seeks to recovre compensatioiit paid to Garza and Maher in 2016 and 2017
based orheir fiduciary dutybreaches as employef@®th)andas an independent sales
representativ@Vaher only) Doc. 23 at 23:*Under lllinois law ... recovery for a breach of
fiduciary duty requires proof dhree elements: [1] a fiduciary duty exists, [2] that the fiduciary
duty was breached, and [3] that such breach proximately caused the injury of whgtzrttii®
complains.” Gross v. Town of Cicer®19 F.3d 697, 709 (7th Cir. 2010) (alterations igioal)
(internal quotation marks omitted). “It is a fundamental principle of agencyhkvagents owe
fiduciary duties of loyalty to their principals not to (1) actively exploit tpesitions within the
corporation for their own personal benefits; or (2) hinder the ability of the ctigpota conduct
the business for which it was develope&dodcomm. Int’l v. Barry328 F.3d 300, 303 (7th Cir.
2003). [E]mployees, as agents of their employanayowe their employer fiduciary duties
even if they are natorporate officers|d. at 304 see also Mullaney, Wells & Co. v. Savag@e?2
N.E.2d 574, 580 (lll. 1980) (“This court has held that it is a breach of fiduciary obligation for a
person to seize for his own advantage a business opportunity which rightfully belongs to the
corporation by which he is employ&d.

Under lllinois law, employees who breach their fiduciary duties to theiram@may
be subject “to complete forfeiture of any salary paid ... during the time whegnvjtre]
breaching [tkir] duty to the employer.’Gross 619 F.3dat 712. “The salary subject to
forfeiture is not limited based on the ratio of injurious to legitimate work perforsineck an
agent who breaches his fiduciary duty has no right to any compensation whieaaisténse to
the principal’s interests. Forfeiture is limited, however, to the time when thesiigweas

breaching his duty.1bid. (internal citatbn and quotation marks omittedge also Steinmetz v.
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Kern, 32 N.E.2d 151, 154 (lll. 1941) (“It makes difference whether the result of the agent’s
conduct is injurious to the principal or nas the misconduct of the agent affects the contract
from considerations of public policy rather than of injury to the principah3.a result, if Garza
and Maher breached their fiduciary duty to Garlock, they are subject to conapfeiteife of
compensation paid during theeach.
1. Garza

Garza does not dispute that he oviddciary duties to Garlocland breached them by
forming CRS as a competing enterprise. Evdredisputed the point, the record establisies t
Garza, while still a Garlockmployee, worked with Maher to form CRS, used Garlock’s
equipment and facilities to support CRS and solicit customers away from Garndderat
Garlock customers CRS invoices for sales of Garlock equipment. Doc. 1 at 1 39-42, 44; Doc.
24-1. That condudualifiesas breach of fiduciary duty under lllinois laBeeFoodcomm328
F.3d at 303holding that “solicit[ing] the business of a single customer before lgdkia
company” and “us[ing] the company’s facilities or equipment to assisi jhidevelopinghis]
new businessbreach aremployee’s fiduciary dutyo his employer)Radiac Abasives 532
N.E.2d at 434 (lll. App. 1988) (“An employee is held accountable for breaching his fiduciar
duty to his employer only when he goes beyongreliminary competitive activities and
commences business as a rival concern while still employeth§.record further establishes
and Garza does not contedtat Garza’s breachxtended from July 28, 2016 through the end of
his employment iduly 2017, and that he was paid $109,306.53 during that time. Doc. 24 at
114-9; Doc. 24-1; Doc. 25 at {1 6-7, 11, 16-BRcausésarza’s breach of his fiduciaduty to
Garlock exénded throughout this perio@arlock may recover all wages péinn during that

time. SeeGross 619 F.3d at 712.
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In opposinghis result Garza contends théte complaintfails to gecify the amount
owedfor his breach. Doc. 70 at 12. That is true, but irrelevastexplained above, damages
for a default judgment are established not in the complaint, but rather by evidencedaatcihe
Rule 55(b) stageSee Whrs 688 F.3d at 892Becausésarlock provided suchevidence, and
because Garzdoes not contest iGarlockis entitled ta$109,306.53or its fiduciary duty claim
against Garza.

2. Maher

Garlock seeks to recover the $3,082.34 in witgesid Maherfrom July 28, 2016
through the end of his employment in August 2016. Doc. 23 at 23; Doc. 1 atHib@&@éver, the
complaintallegesthat it was only following the termination of Maher’'s employment with
Garlock, while Maher was an exclusive sales representdina he lecame involved with CRS.
Doc. 1 at T 39emphasis added)lhis sequene is significant, for an employdeaches his
fiduciary duties noby merelyplanningto compete with his employer, but only é&ytering
active competition.SeeGross 619 F.3d at 712 (allowing “complete forfeiture of any salary
paid” only when the employee “was breaching his duty to the employed’)McKernan Co. v.
Gregory, 623 N.E.2d 981, 994 (lll. App. 1998]G]eneral employees may plan and outfit a
competing corporation, but not commence operation, while still working for the employgy
cf. Mor-Cor Packaging Prods., Inc. v. Innovative Packaging Ca@g8 F.3d 331, 335 (7th Cir.
2003) (“[M]erely planning to engage in a transaction that if consummated wimdte a conflict
of interest justifying termination is not itself a breach of contracB§causehe complaint’s
well-pleaded allegations do not establish that Maher breached his fiduciary dwatstdokG

while its employegGarlock is not entitlecbtrecover the wages it paid Maher asearployee
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Garlock also seeks to recover the $12,534.23 in commissions it paid Maher while he was
its independent sales representatiperating under theales representative agreemedbc. 23
at 23 Doc. 1-5. Ingeneral, when a sales “representative is guilty of a mere contractual
breachf—]even though it is inconsistent with good faith to the employer[—]it does not forfeit the
agent’s right to compensation already earndgi¢her v. Khoury Bros., Inc341 F.2d 34, 38
(7th Cir. 1965). However, when tales representative, as the compabhaggenf],” has
engaged in “gross disloyalty,” including by retaining “secret proétdiis principal’'s expense,
“complete forfeiture” of commissions warranted.ld. at 3-39. Whether a sales representative
is the company’s@ent and thus whether he is subject to a forfeiture remedy for breach of
fiduciary duty, depends on whether t@mpany‘has the right to control the manner and method
in which work is carried out ... and whether the alleged agent can affect the lagiahships of
the principal.” Chemtool, Inc. v. Lubrication Techs., Int48 F.3d 742, 745 (7th Cir. 1998)
(internal quotation marks omitted).

Here,the record shows thiaher, while a Garlock sales representathag] the
authority to bind Garlock to sales of its products @rad Garlock exercised control overdsales
activities by demanding exclusivity and constraining the geograpladrarehich he worked.
Doc. 1 at 1 37-38, 43-44; Doc. 1-5 (providing that Btdican generate sales in Garlock
Chicago sales territorythat hewould “sell lines currently in the Garlock Chicago product
catalogexclusively” and would place purchase ordeiar Garlock to fulfill). Garlock also
entrusted Maher witlts confidential information, including customer lists and leads. Doc. 1 at
11 1720; see Diamond Blade Warehouse, Inc. v. Paramount Diamond Too|s420c-. Supp.
2d 866, 871 (N.D. Ill. 2006) (in concluding that #graployee was the compdasygent, noting

thathe had access to “confidential information such as customer lists” and “the iuihsgll
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and distribute’as well ago “place orders][] for'the company’sproducts). Given these
circumstances, Maher acted as Garlock’s agenttarsivas “by definition[,] in a fiduciary
relationship” with Garlock R.K. Ray Sales, Inc. v. Genova, |8 N.E.2d 616, 619 (lll. App.
1985);see also Burdett v. Mille®57 F.2d 1375, 1381 (7th Cir. 1992) (“A fiduciary duty is the
duty of an agent to treat his principal with the utmost candor, rectitude, cargy,layal good
faith ... .").

Maherretorts that lllinoidaw requires highly specific pleadings to establish a fiduciary
relationship Doc. 71 at B. That argument fails, as federal plemtandardsnotlllinois
standards, govern this issugee Aila v. CitiMortgage, InG.801 F.3d 777, 782 n.5 (7th Cir.
2015) (holding that federal notice pleading standards, not the “clear and convincirifiglea
requirement that lllinois applies to fiduciary relationshigovern in diversity actiongnternal
guotation marks omitted). As a result, Garlock neededtorijylead facts that plausibly stated a
claim for relief arising out of [Mahes] breach of a fiduciary dutyibid.—andby pleadinghat
Maherprofited fromsupportinga direct competitor while serving @sarlock’s exclusive sales
representativeDoc. 1 at 1Y 37-44, 56, 58arlock met itdurden.

Maher also contends that the fiduciary claim should be dismissed because iicestigapl
of the contract claim. Doc. 71 at®8-However, because those claims are “comprised of
different elements™>the fiduciary duty claim requires the existeraf a fiduciary relationship,
while the contract claim does not—Garlock may pursue both claims, eveittirhiatelyis
entitled only to singular damageSee Gritters v. Ocwen Loan Servicing, L2014 WL
7451682, at *10 (N.D. Ill. Dec. 31, 2014) (obgeag that cases dismissing fiduciary claims as

duplicative of contract claims are limited to the malpractice context) (¢koagland ex rel.
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Midwest Transit, Inc. v. Sandberg, Phoenix & von Gontard,,B& F.3d 737, 744 (7th Cir.
2004)).

Like an emjoyee, “a agent who breaches is fiduciary duty has no right to any
compensation while acting adverse to the principal’s intere&soss 619 F.3d at 712The
record shows that, during the relevant time fra@elock paid Maher#,534.23 in
commissims. Doc. 1 at § 39; Doc. 25 at T Maherdoes not dispute this amount.
Accordingly, Garlock is entitled to recover $12,534.23 from Mahersofidticiary duty claim.

Garlockseekgprejudgment interegin the sums oed for this claim Doc. 23 at 23.
“Generally, prejudgment interest is not recoverable absent a statuteemagt providing for
it.” Platinum Tech., Inc. v. Fed. Ins. C2a82 F.3d 927, 933 (7th Cir. 200@)inois law)
(internal quotation marks omitted{arlock cites no authorigllowing an award of prejudgment
interest forthe fiduciary dutyclaim, thereby forfeiting the point for purposes of this motiGee
Windy City Metal Fabricators & Supply, Inc. v. CIT Tech. Fin. Servs., 36 F.3d 663, 668
n.3 (7th Cir. 2008) (“We ha made it clear that a litigant who fails to press a point by
supporting it with pertinent authority ... forfeits the point.”) (internal quotation sankitted).

E. Attorney Fees

Garlockseekdo recoveiits attorney feesbut provides no legal suppdor its request
Doc. 23 at 31.Accoardingly, Garlock’srequests forfeited for purposes of iBule 55(b) motion.
See Windy City Metal Fabricators & SuppbB6 F.3d at 668 n.3.

Conclusion

GarlocKs motionfor default judgment is granted in part and denied in padefault

judgment shall enter in favor of Garlock in the amount of $67,899.80 against Maher, with

prejudgment interest accruiag) 5%from August 31, 2017; $109,306.53 against Garza, with no

27



prejudgment interes$31,556.00 against Maher and Garza, jointly and sevevdtly,
prejudgment interest aagng at 5% from July 31, 2017; and $12,534.23 against Maher, with no
prejudgment interest. A default judgment also shall enter against CRS in the amount
$901,526.31with prejudgment interest accruinglpon $265,880.21, the amount of converted
property, at a rate of 5% froPecembe1, 2017, the end of the momtimenthelast missing
inventory was discovered. Doc. 25 at | 1&c@use the amnat owed by CRS includes the
sums owed by Maher and/or Garza, those sums are owed jointly and severallR@itir€ the
extent the coutthas denied Garlock’s Rule 55(tg@quest for certain damages against Maimer
Garza, Garlock may seek those damagéele ordinary course at summary judgment and/or at
trial.

In addition,Garlock is entitled t@n injunction, extending six months from the date of
this order, prohibiting Maher from directly or indirect(g) soliciting or attempting to solicit any
customeihe serviced as a Garlock employaed (b) using, disclosing, or transmitting for any

purpose confidential information pertaining to Garlock’s business that he obtaiadsbamck

R

United States District Judge

employee

September 282018
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