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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

Shannon Evangv-05017), )
)
Petitioner, )
) No. 17 C 8571
V. )
) Hon. Jorge L.Alonso
Jacqueline LashbrodWarden )
Menard Correctional Center, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

PetitionerShannon Evansa prisoner aMenardCorrectional Centeproceedingoro se

filed apetition for a writ of habeas corpus un@8rU.S.C. § 2254He challengesis 2M4 Cook

County convictionfor murder.Respondent haansweredhe petition, arguing that Petitionsr’

claims are procedurally defaulteAs more fully explained belowRespondenis correct The

Court cenies the § 2254 petition anléclinesto issue a certificate of appealability.

BACKGROUND!?

Petitioner was convicted of shooting and killing Robert Duffy on October 13, P@dble

v. Evans 81 N.E.3d 534, 53Tlll. App. Ct. 2017).At trial, Tina Mosky, Duffy’s longtime

girlfriend, testifiedthat Duffy and Petitioner were friendghey were members of the Gangster

Disciples and theysold drugs together at a house located at 2210 SoutHIFfare. in Chicago

1 Under 28 U.S.C. § 2254(d)'s deferential standards of review, federal codeferto the “the last reasoned
opinion” by a state coudddressing claim asserted in a § 2254 petitidilson v. Sellers138 S. Ct. 1188, 1194
(2018) Hartsfield v. Dorethy949 F.3d 307, 309 n.1 (7th Cir. 2020) (“We take the facts from theislifyapellate
Court’s opinions because they are presumptively correct lnealsareview.”) (citing 8 2254(e)(1)n this case, th

last reasonedpinion is the state appellate court decisaldressindetitioner’'s postonvictionappeal People v.
Evans 81 N.E3d 534(lll. App. Ct. 2017) The Court note®etitionets assertiorwith each of his § 2254 claims that

he “objects to the stdlecourt’s factual findings as being incorrect.” (Dkt. 1, peb.pBut he neitherexplairs ror
providesanything furtheto supporthis statementTo the extent the state court’s descriptiothefbackground facts

are findings of fact based on its review of the recthrey are presumed correct, and Petitioner has not rebutted the
presumption.See§ 2254(e)(1)Hartsfield 949 F.3d at 308.1.
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(the “Parnell house”)d. One of their regular customers was Rashad Bethany, and Mosely often
sawPetitioner, Duffy, and Bethanpgetherld.

On the dayafter Duffy was shot and killedVioslkey saw both Petitioner and Betharhg.
Petitioner’s eyes were bloodshot, he was shaking, and he appeared nevdastold Mosey
thathe and Duffy were conducting a drug deal at the @ldmuse withmembers o&inother gang.

Id. Petitioner told Moy that one of the other gang members pulled out a gun, a fight ensued, and
Duffy was shotld. Petitioner further stated that he shot one ofatier gangnembers and fled
to hide his gunld. When he returnediesaw two bodies being placed in an ambulatte.

Eischa Tooney testified that she lived about a block from theslPaouse.ld. She stated
that, on October 13, 2005, Petitioner, Bethany, and two other men known as Little Ricky a
Peanut were on heppch drinking, as they oftedid. 1d. She saw all four men leave her porch and
walk toward the Paetl house.ld. Five to ten minutes later, ®oey heard gunshots and then saw
all four men running away from the Pelirhouse, along with other peopda that blockld.

The next time Tooney saw Petitioner was at Duffy’s funédalHe told her that he was
worried he was being framed for the murddr.Tooneyrepliedshe had heard nothing about the
shooting.ld. One or twomontls later when Petitioner, Bethany, Little Ricky, and Peanut were
againat Tooney’s housesheheard Bethany brag about shooting Duffy and stealing his dadigs.
Although Tooney testifiecat trial that she could not remembiérPetitionersaid anything about
the shooting, she was reminded of her grand jury testimony where she stated tiwatePetit
admitted to bein@ “part ofit” and helped steal Duffy’s money and druigs.at 53738. When
asked about her grand jury testimony, Tooney resmbritleras asked those questions, and you
say | answered that. Evidently, | answered ‘thiak. at 538.After her grand jury testimony, the

State helpd Tooneyelocate for her safetgnd paid her travel expensés



Patrick Fallie testified that he h&hown Petitioner since childhoottl. AlthoughFallie
stated at trial that he did not know his whereabouts on October 13,#0@%4s impeached with
his grand jury testimony, wherein he stated that he witnessed the shamtidgcording tohis
grand jury testimony, on the night of the shootiRgllie was in his car across the street from the
Parrell house waiting for two friends to purchase cigarettes from the house mexhé&s cigarette
house”).Id. Fallie stated he saw Duffy limp out of the Rarihouse, followed by Petitioner and
another man, both holding gutd. Duffy was facing Petitioner, had his hands in front of his face
as if to block bullets, and said: “Don’t shoot, don’t shoot, it aint worth it, don’trell’ Id. at 538.
Fallie stated that Petitioner shot Duffy four or five times, then picked up a bagvias carrying,
and ranld. Fallie furthertold the grand jury that he did not téle police this information sooner
because he &ed for his lifeld.

Chicago plice officer Roberta Honeycutt testified thaesvas the first officeait the scene
after the shootingSeePeople v. EvandNo. 1-09-1389,2011 WL 9692669, at *4 (lll. App. Ct.
July 15, 2011)Duffy was still alive wha shearrived Id. An ambulance came shortly thereafter
andDuffy was tansportedo a hospitalld. Honeycutt stated thereasno one other than Duffy
injured at the scendd.

Petitioner called one witness, Markina Polk, to testdyPolk stated that, on the night of
the shooting, she and a friend (referred to as “Mike Mike”) went to the cigdretise to buy
cigarettesEvans 81 N.E.3dat 538.Polk saw Fallie, who she knewitting ina car across the
street.d. As Polk approached the cigarette house, she saw Duffy on the lawn of tHé Htarse
arguing with two men she did not knold. One of the men was armdd. One of the men pushed
Duffy, and theman with a guthen began shooting hirtd. According to Polk, neither of the two

men was Petitionetd. Once the shooting began, Polk ran into the cigarette himusghe stated



she heard around five shold. Polk testified that she attempted to contact police oHiaéer she
heard that Petitioner had been arrested for the shottirghe did not pursue the matter, however,
because she was afraid of the actual shodters.

A jury found Petitioner guilty of murdering Duffid. Petitioner was sentenced to 45 years’
imprisonmentandreceived an additionaD2year consecutive sentence for personally discharging
a firearm.ld.

On direct appeal, Petitioner argued: IHinois right to a speedy trial was violatdtie trial
court improperly admitted hearsay evideraxed the trial evidence was insufficient to support his
conviction.Evans 2011 WL 9692669, at6:9. The state appellate court denied all three claims.
Id. Petitiorer filed a petition for leave to appeal (PLA) in tileois Supreme Court, asserting
only his speedyrial claim. (Dkt. 71.) The state supreme court denied the FRéople v. Evans
962 N.E.2d 484 (lll. 2011)

Petitioner filed a state pesbnvictionpetition and then, after counsel was appointed, an
amended petitiorEvans 81 N.E.3chat 538 His amended posionviction petition argue (1) new
evidence—affidavits from Mike Miles and Tiara Murpland DNA evidencéound in the Parnell
house—demonstratdeetitionets actual innocengeand(2) ineffective assistance of counsel for
failing to adequately investigate and present evidence of Petitioner’s innoteknae53839.
Miles’s affidavit, similar to Polk’s testimony, stated: he drove Polk to the cigarette h@seish
in his car when he saw two men chase Duffy out of the Parnell house; one of the men, \who Mile
recognized as “Gotta,” shot Duffy; neither of the two men was Petitioner; Mdesadcontact
thepolice because he feared for his safety;Milds would have testified for Petitioner at his trial

if hewasasked to do sdd. at 53®.



Murph stated in her affidavit that, as she was walking home, she saw two mebugfigse
out of the Parnell hous&vans 81 N.E.3dat 539 Upon hearing gunshots, she ran hoide.
Murph’s grandmother moveturph to Indianafor her safety Id. Shereturned to Chicago
sometime later to learn that Petitioriexd beerconvicted for Duffy’s murderld. Murph knew
Petitioner from the neighborhood and knew he was not one of the men who chased Duffy out of
the Parnell housdd.

The DNA evidence consisted sWvabstaken from two juice bottles found in the Parnell
house which did not match PetitioneD&NA. (Dkt. 7-5, pg.54-55.) The state trial court denied
Petitioner’s postonviction claims on the meritl. at 539402

In his postconviction appeal, Petitioner argugd) he presented new, noncumulative
evidence(Miles’s and Murph’saffidavits) establishing his actual innocence and (2) his trial
attorney was ineffective for failing to reasonalrvestigateand callMiles asa witness. (Dkt. 7
5.) The state appellate court rejected both claiwans 81 N.E.3dat 541-45.In his PLA to the
lllinois Supreme CourRPetitioner arguednly his statdaw actual innocence claim. (Dkt27)

DISCUSSION

Petitioner’s 8 2254 petitiorsaers four claims: (1) his constitutional speddal right was
violated; (2) the evidence was insufficient to support his convicfgR)mew evidence-Murph’s
and Miless affidavits and DNA evidence-“made a substantial showing that Petitioner was
actually innocent,”and (4) ineffective assistance by both trial and appellate couns®ltrial
counsel allegedlyfailed to investigate/present evidence discrediting stede’s theory ofhe

case,” “failed to explain sentencing consequences” with respect to a plearudféajled to object

2 Petitioner's postonviction petition was filed two days late. Though tibae was one of the reasons the trial court
initially denied the petition, on reconsideration, the trial court detewminihat Petitioner was not culpably negligent
andvacated thepart of itsorder dismissing the petition as untiméiwans 81 N.E.3d at 540. The State repedtsd
time-bar argument in the appellate court, which rejetttecargumentd. at 54041.
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to inadmissible evidence/improper argumerand (b) appellate counsel fatl to argue trial
counsel’s ineffective assistanaad faiedto challengehe “trial court rulingon Eischa Tooney
(presumably with admission of her grand jury testimony into evide(iak). 1, pg. 56.)

Respondent argues tHagtitioner’s claimsareprocedurally defaulted because did not
exhaust state court remediBa$ondent for the most paris correct.
The Exhaustion Requirement and Procedural Default:

State prisoners seeking habeas corpus relief in federal court must “exhbesthedies
available in the courts of the State.” 28 U.S.@284(b)(1)(A). They mustdive the state courts
a full and fair opportunity to resolve federal constitutional claims bdfmse claims are presented
to the federal courtfswhich is accomplished “by invoking one complete round of the ‘State
establishedppellate review proces0'Sullivan v. Boerckelb26 U.S. 838, 845 (1999As the
SupremeCourt explains, “[dhte courts, like federal courts, are obliged to enforce federal law.
Comity thus dictates that when a prisoner alleges that his continuedesogfit for a state court
conviction violates federal law, the state courts should have the first opporturgyiea ithis
claim and provide any necessary relied.

“T o preserve a claim for federal collateral review, the petitioner faidy preset it to
all levels of the state judiciaryLockheart v. Hulick443 F.3d 927, 929 (7th Cir. 200G his
means thatllinois prisoners musgive both the state appellate court dtide lllinois Supreme
Court the opportunity to resohanstitutional errors in the first instant®oercke] 526 U.S.at
846; Lewis v. Sterngs390 F.3d 1019, 10286 (7th Cir. 2004)(a prisonermust raisehis
constitutional claim &t each and every level in the state court system, including levels at which

review is discretionary.



In this casepPetitioner asserted several claims in his direct appeal angguosttion
pleadirgs. Butthe only claimsheraised in his PLAs to th&tatesupremecourtwere: (1) violation
of his lllinois right to a speedy trialnd (2)an lllinois claim of actual innocend®msed on new
evidence(Dkts. 71, 7-2.) His § 2254 claims that the trial evidence was insufficient to support his
conviction and that his trial and appellate attorneys’ representation was canrstitytdeficient
(Claims Two and Four) were not presented to the lllinois Supreme Court ardehusexhausted.
SeeBoercke] 526 U.Sat 846;Lewis 390 F.3cat 1025-26 § 2254(b).

Petitioner’s Claim One (violation of his speedy trial rigbtalso unexhausted. As noted
above, Petitioner presentadstatelaw claim of a speedyrial violation tothe lllinois Supreme
Court. (Dkts. 71.) His PLA howeverdid not present the federal nature asttiaim to the state
supreme courld. A petitioner must properlyalert the[state courtsto the federal nature @the]
claim” Baldwin v. Reesé&41 U.S. 27, 30 (2004petitioner’s PLA on direct appeal stated that he
was “not argu[ing] that his constitutional right to a speedy trial was violated.T]he specific
issue on appeal is only whether [Higo0is] statutory right to a speedy trial waslated . . Junder
725 ILCS 5/]1035(a).” (Dkt. 71, pg. 12.)While this Court can consider various factors when
addressing whether a federal claim was fairly presented to a state court, yltitmat€lourt’s
“task is to determine in practical termbeather the state courts were sufficiently alerted to the
nature of [the petition&s] federal constitutional claith Hicks v. Hepp871 F.3d 513, 531 (7th
Cir. 2017) (quoting White v. Gaetz 588 F.3d 1135, 11397th Cir. 2009. Where Petitioner
expressly explained to the lllinois Supreme Court that he was presenting only pestatgrsal
claim, this Court concludes that a federal spet@l claim wasnotfairly presented.

As to Claim Three of Petitioner’'s § 2254 petition (actual innocetioe)claim exists only

under state lawlllinois’ Constitution allows a frestanding claim o&ctual innocencdPeople v.



Washington 665 N.E.2d 1330, 1337lll. 1996) (“as a matter of lllinois constitutional
jurisprudence that a claim of newly discovered evidence showing a defendant to bg actuall
innocent of the crime for which he was convicted is cognizallifjler the federal Constitution,
however,“actual innocence’ is not itself a. . claim.” Herrera v. Colling 506 U.S. 390, 404
(1993) “To date, an assertion of actual innocence based on evidenaapiogta conviction has

not been held to present a viable claim of constitutional éronold v. Dittmann901 F.3d 830,

837 (7th Cir. 2018)see alsiMcQuiggin v. Perkins569 U.S. 383, 392013).Petitioner may have
asserted his actual innocence claim at each level of state court review, but the claim is no
cognizable in a federal habeas case. If this Court addressed this claim onitheitmeyuld be
reviewing a state law claim. “[Efleral habeas corpus relief does not lie for errors of stat® law
Swarthout v. Cookeé62 U.S. 216, 219 (2011guoted case omittedjee als® 2254(a) (federal
habeas relief is forviolation[s] of the Constitution or laws. . of the United Stat); Stanley v.
McCulloch No. 15CV-20-WMC, 2015 WL 412836, at *2 (W.D. Wis. Jan. 30, 2015) (federal
habeas courtdo not serve aa “super state supreme court” to correct a state court’s erroneous
application of state law).

For the above, stated reasons, Petitioner's § Z2a#ms One, Two, and Fougare
unexhausted and procedurally default€&im Three does not present a validund for federal
habeas relief.

Petitioner Satisfies Neither Exception to Procedural Default:

A procedural defaultmay be excused when the petitioner shows both cause for the default
and actual prejudice, or shows that federal review is needed to prevent a furadlamssarriage
of justice” Tabb v. Christiansgn855 F.3d 757, 765 (7th Cir. 20110 demonstrate causthe

prisoner must “show that some objective factor external to the defense infpddesfforts to



comply with the State proceduralule.” Davila v. Davis 137 S. Ct. 2058, 2065 (201 Pketitioner
provides no reason, and the Caosges none, why he could rwdveraisal his federalclaims at
each level of state court review. He has not demonstrated cause for his default.

Nor has Petitioner demonstrated that a fundamental miscarriage of justickresult if
the Court does not review the merits of his claimth@ugh actual innocence is not a freestanding
§ 2254 claim, it can excuse a procedratto allow a federal ourt to review the merits of a
defaulted claim. Petitioner’'s § 2254 pleadidgsnot assert actual innocence as a ground to excuse
procedural defaultHe never respoded, nor was he directed to respond, to Respondent’s
procedural bar argument. The Court nonetheless notes that Murph’s and dMfldavitsand the
DNA evidence—the basis of his state actual innocence clatho not satisfy the standard for the
fundamentbmiscarriage of justice excepti@ven if Petitioner would have made the argument

“The fundamental miscarriage of justice standard erects an extremely high bag for th
habeas petitioner to clear. It applies only in the rare case where the petiiomeoee that he is
actually innocent of the crime of which he has been convictddDowell v. Lemke737 F.3d
476, 483 (7th Cir. 2013[iting Schlup v. Delp513 U.S. 298, 324 (1995)}.is reserved for the
“exceptional case” where “a constitutional violation has probably resulted aotiviction of one
who is actually innocent3chlup 513 U.S. at 327To pass through the actu@nocence gateway
to a merits review . . ., [a] petitier must have ‘new reliable evidereahether it be exculpatory
scientific evidence, trustworthy eyewitness accounts, or critical physiclrea— that was not
presented at trial. . . and must persuade the district court that it is ‘ikelyethan not that no
reasonable juror would have convicted him in light of the new evidenmn¥&s v. Callowgy842

F.3d 454, 461 (7th Cir. 2016) (quotiBzhlup 513 U.S. at 324, 327). “New evidence’ in this



context does not mean ‘newly discovered evidence’; imesins evidence that was not presented
at trial.” Jones 842 F.3d at 461 (citation omitted).

If a petitioner presents new, reliable evidence, the habeas court must then ctaikibler
evidence,’ old and new, incriminating and exculpatory,” and make “a probabilistrontieé&on
about what reasonable, properly instructed jurors would Horise 547 U.S. at 538. The
petitioner must establish that, more likely than not, no reasonable juror congitter newly
supplemented record would have found him guilty beyond a reasonableldoubt.

The Court notes that neither Petitioner nor Responddmnitted trial transcripts or
Murph’s and Miles’s affidavits witltheir 8 2254 pleadings. UndeRule Hc) of the Rules
Governing 8§ 2254 CasdRespondent itasked with supplyinthe relevant parts ahetranscripts
with its answer As to the affidavitsand new DNA evidence, that task appears to be Petitioner’s.
“A defendant who asserts actual innocence as a reason to excuse a procedural default must
demonstratennocence; the burden is his, not the state's, for the state has the benefit of she jury
verdict” Buie v. McAdory 341 F.3d 623, 6287 (7th Cir. 2003)(emphasis in original).
Nevertheless, the parties and the state atecisionssufficiently descrile thetrial evidence and
Petitioner's new evidencsuch that this Court can determine thia¢ new evidence does not
establishactual innocence to excuse his procedural def&8adThompson v. Battaglja#58 F.3d
614, 617 (7th Cir. 200@plthough a 8§ 22brecord with transcripts may be preferred, often claims
can be resolved without portions of the transcriggl alsdHitchcock v. JacksqriNo. 4:06CV-
13551, 2008 WL 2544793, at **3, 8 (E.D. Mich. June 20, 2008) (district e@stable to address
whether thdundamental miscarriage of justice exceptappliedwithout transcripg).

Miles’s affidavit states he drove Polk to the cigarette house next to thelPaumst and

was in his car at the time of the shootikgans 81 N.E.3dat 539 Like Pok’s testimony, Miles

10



states he saw Duffy limp from the Parnell house, followed by two ldekliles recognized one

of the men as “Gtta.” He did not recognize the other mavho appeared to be six feet tall
(Petitioner is only five feet, five inchesccoding to the Illinois Department of Corrections
websitg. Id.; see alsdDkt. 7-5, pg. 5354.)

Murph stated in her affidavit that she was walking home when she saw two men chasing
after Duffy, who had limped out of the Parnell houseThe two men began shooting Duffy, at
which time Murph ranld. Murph’s grandmother moved her to Indiana for her safltyShe
stayed away for several years. When she returned, she learned that Petitiorstre wnew from
the neighborhood, had been convicted for Duffyigder.ld. She knew that she had not seen him
thenight of the shooting, and decided to come forward at that tiane.

The DNA evidence-test results frorswabs taken from two juice containers in the Parnell
house—did not exclude Petitioner from the house, but rather, simply showed that others had been
there (Dkt. 7-5, pg. 5455.)

Had the evidence against Petitioner consisted only of eyewitness tesfroioniatrick
Fallie, whethernew evidencefrom two additional eyewitnesses satisfies the fundamental
miscarriage of justice exception may be a closer issue. But testimony fsociraH ooney and
Tina Mosley indicated not only that Petitioner was at the Parnell house at th# timeshooting
but also that he admitted to being a part of the shooting. Tooney testified that sheittaneRPe
along with three others, walk toward the Parnell house and, just after hearing gsosmoafter
saw Petitioner ahthe three men running from the direction of the Parnell h&vses 81 N.E.3d
at 537. Tooney’s grand jury testimony, which was read into evidence, further statedbtista

month after the shooting, she heard Petitioner admit to being “part lof. it.”
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Tina Mosley, Duffy’s girlfriend, testified that Petitioner told tiee day after the shooting
thathe and Duffy wereelling drugs to members of another gang when one of them pulled out a
gun a fight ensuredand Duffy was shot.Evans 81 N.E.3dat 537 According to Mosley’s
testimony, Petitioner told her that he shot one of the @tAeg members after Duffy was shot,
that he then ran from the scene, and thaateesaw two men being placed in an ambuladde.

Petitioner’s jury thus heard testimony that Petitioner admitted to two differeplepinat
he was present when Duffy was shot. In additiothts evidenceFallie testified that he saw
Petitioner shoot Duffy. Addintestimony from two eyewitnesses who would hsteged similar
to Markina Polks testimony that they witnessed two men shoot Duffy and that neither man was
Petitioner is not evidence so compelling to demonstrate that no reasonable juror would have
convicted.SeeColeman v. Lemk&39 F.3d 342, 3554 (7th Cir. 2014)simply adding testimony
from two eyewitnesses that the petitioner was not at the scene of the shootingddichanstrate
actual innocence when other evidence connected the petitioner to the crime).

As explained inColeman a court addressing a claimh actual innocence an&xception
to proceduratiefaultcannot assess new witnessdtements in a vacuum. Rather, to evaluate their
impact on a hypothetical jury, we must consider them in tandem with the testimony of other
witnesses t¢the] murder and any other evidence linkipige petitioner}to the crimé€. Id. at 352
53; see alsdSmith v. McKee598 F.3d 374, 388 (7th Cir. 20103%tatements from two witnesses
not called at triaJan alibi withess and an eyewitness who stated the petitionaravagthe scene
of the shooting] . . . [didhot sufficiently counter the statetwo eye witness identifications and

the evidence offthe petitioner’s] selfinculpating statemehtto officers). “To demonstrate

3 Mosley’s testimony about Petitioner’'s version of the shootingritesl above does not comport with testimony
from Officer Honeycutt, who stated that she was the first officer to arrihe atene, where there was only one body.
CompareEvans 2011 WL 9692669, at *4vith Evans 81 N.E.3dat 537.
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innocence so convincingly that no reasonable jury could convict, a prisoner must have
documentary, biological (DNA), or other powerful evidence: perhaps someelative who
placed him out of the city, with credit card slips, photographs, and phone logs to back up the
claim” Hayes v. Battaglia403 F.3d935, 938 (7th Cir. 2005)citing Schlup 513 U.S. at 324
Murph’s and Miles’s purported testimony, when considered with other witnessesot@egabout
Petitioner not only being at the scene of the shooting but also being a patbetifot establish
actual innocence.

Petitioner's new evidencdoes not “make a convincing showing of actual innocénce.
Jones v. Callowagy842 F.3d 454, 4561 (7th Cir. 2016)new evidence in the form of an affidavit
from the gunman stating the “heard he alone-shot” the victim sufficed to establish the
petitioner’s actual innocence to excuse procedural def&utly where a petitionerpresents
evidence of innocence so strong that a court cannot have confidence in the outcomaadf the t
unless theourt is also satisfied that the trial was free of nonharmless constitutiong! sncarld
the petitioner‘be allowed to pass through the gateway and argue the merits of his underlying
claims? Schlup 513 U.Sat316 Petitioner’s new evidence is notsoong that it persuades {ls
] court that, in light of the new evidence, no juror, acting reasonably, would have voted to find him
guilty beyond a reasonable dould. at 329 Coleman 739 F.3dat 354.

The Court thus concludes tHgtitioner’'s 8 2254 claimareeitherprocedurally defaulted
or nontcognizable for federal habeas revjemdthat Petitionerdoes nodemonstratenor can he,
that an exception to procedural default applies to warrant review of his clainme onetits.

Accordingly, the Courtlismisses Petitioner’'s § 2254 petition.

4 As to the DNA euilence, it demonstrated only that two other people had been in the Parnelllhisi€ourt agrees
with the stat trial court, which found that “[sJuch evidence hardly suppotisoRer’'s claim that he is actually
innocent.” (Dkt. 75, pg. 55.)
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Certificate of Appealability and Notice of Appeal Rights

Petitioner is advised that this is a final decision ending his case in this IEtwentvishes
to appeal, he must file a notice of appeal with this Court within thirty days of the eptdgaofent.
SeeFed. R. App. P. 4(a)(1). Petitioner need not brimgogéion to reconsider this Court’s ruling to
preserve his appellate rights. However, if he wémsCourt to reconsider its judgment, he may
file a motion under Federal Rule of Civil Procedure 59(e) or 60(b). A Rule 59(e)mmotist be
filed within 28 days of the entry of this judgmeBeeFed. R. Civ. P. 59(e). The time to file a
motion pursuant to Rule 59(e) cannot be extenSed-ed. R. Civ. P. 6(b)(2). A timely Rule 59(e)
motion suspends the deadline for filing an appeal until the Rule 59(e) ntioled uponSee
Fed. R. App. P. 4(a)(4)(A)(iv). A Rule 60(b) motion must be filed within aoregse time and, if
seeking relief under Rule 60(b)(1), (2), or (3), must be filed no more than ondtgeantry of
the judgment or ordeBeefed. R. Civ. P. 60(c)(1). The time to file a Rule 60(b) motion cannot be
extendedSeeFed. R. Civ. P. 6(b)(2). A Rule 60(b) motion suspends the deadline for filing an
appeal until the motion is ruled upon only if the motion is filed within 28 days oéritrg of
judgment.SeeFed. R. App. P. 4(a)(4)(A)(vi).

The Court declines to issue a certificate of appealability. Petitioner carsia
substantial showing of the denial of a constitutional right, or that reasonable jurnistsdebate,
much less diagree, with this Court’s resolution of Petitioner’s claifsedondo v. Huibregtse
542 F.3d 1155, 1165 (7th Cir. 2008) (citing 28 U.S.C. § 2253(c¥{8¢k v. McDaniel529 U.S.
473, 484 (2000)Barefoot v. Estelle463 U.S. 880, 893 & n.4 (1983)).

CONCLUSION
Petitioner’'s habeas corpus petition (Dkt. 1) is denied. Any pending mstadsodenied

as mootThe Court declines to issue a certificate of appealability. The Clerk isatestta change
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the name of Respondent to Alex Jones, Acting Wardénemard Correctional Center amdter

judgment in favor of Respondent and agaieditioner. Civil Case Terminated.

SO ORDERED. ENTERED: March 26, 2020

HON. JORGE ALONSO
United States District Judge
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