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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIGNAL FINANCIAL HOLDINGS LLC,
and SIGNAL FUNDING LLC, both
Delaware limited liability companies

Plaintiffs,

LOOKING GLASS FINANCIAL LLC, a
Delawardimited liability company, et al.,

Judge Joan H. Lefkow

)
)
)
)
)
V. ) Case No. 17 C 8816
)
)
)
)
Defendants )

OPINION AND ORDER

Plaintiffs Signal Financial Holdings LLC and Signal Funding LLC (togettSignal”)
allege that Farvaafri,a former Signal executive, misappropriated Signal’s trade secrets while
separating from Signal and used them to compete against Signal. Signal ndafisussyeral
corporate entities Jafri formed: Looking Glass Financial I[(tl@oking Glass”) Pinnacle
Structures LLC, Looking Glass Legal LLEinnacle Disability LLC, and Looking Glass
Partners LLQtogether, theRelatedEntities”); a law firm Sugar Felsenthal Grais & Helsinger
LLP (“the Firm™)) and four of its attorneys (JonatharFAedland, Vanessa J. Schoenthaler,
Etahn M. Cohen, and Elizabeth B. Vandesde&do allegedly assisted Jafand Michael Olsen,
another former Signal executivdow before the court are ti@m’s, theRelatedEntities’, and

Olsen’smotiorns to dismiss.

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2017cv08816/347022/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2017cv08816/347022/295/
https://dockets.justia.com/

For the reasons belothe Firm’s(dkt. 247) motion is granted in part and denied in part.

The Related Etities’ motion (dkt. 253) and Olsen’s motion (dkt. 2548 denied.
BACKGROUND ?

Jafri’'s Departure and Competition

Signaloperates are-settlement legal funding business, advancing loans to peibiple
potentiallegal claims in exchange for a portiohany recovery themight secure(Dkt. 247
11 12-13, 32.) In July 2016, Jafri joined Signal as its Vice President of Operattiater
became its Chief Operating Officgid. § 33.) But by Summer 201&hile still Signal’'s COO,
Jafribegan preparintp hang her own shingle and compete against Sigdalf 0.)Sometime
before Septembe&017, Jafristartedtaking confidential Signal documeritsuse in her
competing presettlement legal funding enterprisecluding a document designed for
presentatios to potential investorsld,  91.) By early September 20T4fri stopped showing
up to work at Signal andegansoliciting investorsfor her ownventure, usingltered copies of
theinvestor presentation she had taken fi®ignal (Id. 11 83, 92-93.%pignal alleges thahese
investors would have been “candidates to invest in Signal” had Jafri not solicited lthem. (
1 100.) Indeed, Jafri fourat least one investtny reading an emaihe investor had sent to an
account at Signahquiring about investment opportunities at Signial. { 102—-03.)

After Jafri went several weeks withozdaming into the officeon September 2her
supervisors emailed her to demand that she retakf[{ 86, 112—14 On September 28, Jafri

resigned(ld. ¥ 40, 87, 119 The next morning, she returned to the office and spokeamitHR

! The court has jurisdiction under 28 U.S.C. 88 1331 and 1367. Venue is proper in ficts distr
under 28 U.S.C. § 1391.

2 The facts are taken froBignal’'scomplaint and are presumed true for this mot&ee Active
Dispaosal, Inc.v. City of Darien 635 F.3d 883, 886 (7th Cir. 2011).
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representative who told her to keep her email access s¥aland Signal negotiated a transition
planto help easéhe falloutfrom her departurg(ld. § 121.)To that end Signal proposed that
Jafri enter into a transitiomgreement, but Jafri cut off all communications with Sighdl.f{( 41—
42.) On October 7, 201dnbeknownst to Signalind without its permissiodafriaccessed her
Signal email account to forward many confidential Signal documents to her pestnhil
account, including the invest@resentation(ld. 1 43—44, 50-533Jignal alleges that these
documents containddade secrets, including particularly “summaries of market data,”
“proprietary information regarding disability receivables,” and “induspreific financial
models.” (d. 11 53-66, 71-79.) Once she had the documents in hand, Jafri finally responded to
Signal’'s outreach attemptdeclined its proposal to sign a transition agreement, and informed
Signal that she would no longassist Signal in any wayld( T 45.)

Jafri then began forming Looking Glass and the Relatgiiesbetween October 12 and
October 19, 20171d. 11 46—48.) By October 20, Looking Glass andRk&atedEntities had
begun funding cases and operating as a going contekrfj.130.)

At some pointJafri also solickd Signal executives to join her new venture, including
Olsen, Signal’s laief marketingofficer. She representdd investors that these Signal executives
were part of her venture’s management teddn Jifl 67—-68, 94, 99.) In Signal’s original &firdt
amended complaints, Sigraleged that it could nateterminewvhether Olsen worked with Jafri
or whether Jafri m&ioned him without his knowledge or permission. (Dkt. 1 7 51; dkt. 184
1 69.) But Signal’s now-operative second amended complaint alleges that Olsen kpowingl
assisted Jafrigkt. 247 1 69.) Signal now believes that Olsen drafted investor presentation
materials for Jafri’'s new venture befone stopped working for Signal on October 27, 2014. (

1 95-97.)



Shortly after these events, Signal sued Jafri and Looking Glass for misagpoo of
trade secrets and breach of fiduciary duty. After some disgoSenal added the Related
Entitiesand Olsen as defendants to those claims and added a count of breach of contract against
Olsen Signal alleges that the Related Entites responsible for Jafri's actions because she was
“the prime organizer, managimgembef], [and] chief administrative officer” of Looking Glass
andthe Related Entitiegld. 1139.) The Related Entities, Signal claims, are therefore
responsibldor Jafri’s actionsunder the doctrine abespondeat superiofld.) Signalalso alleges
thatJafrimentionedhree of the four Related Entities presentations to investors and mentioned
the fourth in negotiations with a vendad.(11 140-41.) FinallySignalprovides an
organization chart showing that the Related Entities are subsidiaries of L&alkisgy (d.
1 142.) Signal concedethat the Related Entities operatédpart,in markets thaSignal was
“exploring” butwasnot yet competing inld.  7.)
Il. The Firm’s Involvement

Signal alleges that its owaw firm helped Jafri compete against Signal while still
representing and receiving fees from SigBagnalfirst engaged the Firm in 2016 to provide
legal advice and services “in all general corporate mattgds.f 143.) Signal and the Firm
signed arengagemeniletter that provided in relevant part that “our firm will not be representing
any of your owners, members, directors, officers, or employees unlesicafig@ngaged to do
so.Accordingly, absent a separate engagement to represent suchesuars or entities, our
representation of you does not create an attochiegt relationship between the firm and any
other persons or entities.” (Dkt. 247, Ex. 1 1 1.) The Firm periodically obtained coniletrsva
from Signal for representing Signainployeesut nevereceived one for Jafr{Dkt. 247 Y 145,

147.)The engagement lettatso provided that theifm “will not be required to disclose to



[Signal]. . . any information our firm[] possess[es] with respect to which our firm owes afduty o
confidentiality to another current or former client.” (Dkt. 247, Ex. 1 {1 11.)

On September 29, 2017, the détgrnJafri separated from Signahe had an hour-long
conversation withthe fourindividual defendant attorneyisom the Firm (Id. § 160.) he Firm
(including all four attorneyshenhelped Jafri formLooking Glass and the Relat&dhtities
while still representing SignagandFirm attorney Friedlanderved asegistered agent faome
of the entities(ld.  170.)

While still representing Signahé¢ Firm also providedafri withlegal advice about
several issue§ he Firm reviewed and commented on the Related Entities’ contract with a
software vendor.I¢. § 128.) The Firm also advisddfriaboutpotential litigation (Id. § 125.)

As Jafri explainedo a prospective investor on October 3, while the Firm represented both Signal
and Jafrj

| spoke to my attorneys after our meeting. According to them, my former investors

would have no legal leg to stand on and in addition, no standing to sue in the

scenario we discussed earlier today; thereby any suit filed would be frivMgus

lawyers also mentioned that my previous investors likely would have no incentive

to sign any agreement that | would put in front of them and it male rigfithers

unnecessarily.

(Id. § 125.) This investor had reached eatlierto Signal looking for investment opportunities,
and Jafritold him that “[t]his deal would not necessarily be with Signal, rather the dead Wweul
with NewCo.” (d. § 102.) Consideringersuggestiorthat investing ilflewCoinstead of Signal
was an insubstantiahatterof corporate formit is reasonabléo infer thatJafri misrepresented to
the investor thaBignalwas an investor of hers, rather than her employer. The court thus infers

that when she mentioned litigation wiflormer/previous invest®;” she meant Signalhus,

taking the allegations in the light most favorable to Sighal Firm offered Jafri advice about



potential litigation against Signalhile also representing Signdld. 1 125.) In turn, this advice
assuagethe investor’s fears and convinced him to invdst.{ 103.)

Finally, on Octobe 6, while the Firm still represented Signal, Jafri emalWeshessa
Schoenthaler a copy of Olse@mployment agreemenitith Signal while Olsen was still a
Signal executive(ld.  169.) Construing thallegations in the light most favorable to Signal, the
court infers that through this email, Jafri asiSmthoenthalerwhile the Firm still represented
Signal—to counsel her on how to poach Olsen from Signal without causing him to breach his
employment agreement.

Signal also claims that the Firm lied to Signal by saytilgd no work for JafriOn
October 19, 2017ignal’s inhouse counsel emailédrm attorney Friedland, worried about
whetherthe Firm represented Jafri, whom Signal considered adveis§.165.) Inhouse
counsel asked, “I need to understandwhether there is an attornelient relationship (even if
brief or temporary) with Farva(ld.) Friedland repliesbn October 2@hat althoughhere was
“no point in time at which we represented Farva in a manner adverse to Sififfiggignal is]
also asking the broader question of whether we represent Farva on other htterst anser
that.” (Id.  156.)A week latey on October 27 riedlandendedthe Firm’s representation of
Signal, stating,

Farva has asked us to represent her in matters unrelated to Signal (and, at my

request, has given the ok to disclose this to y@@g¢ause | anticipate that her future

endeavors may not be completely unrelated to the space in which Signal gperates
| feel it necessary to choose between Signal and Farva. While not an ethiiezt, con

it is a business conflict which would trouble mhéwere either client. In short, and

with nothing but the utmost respect for you and Signal, | choose Farva.”

(Id. 1 157.)

Signal alleges thahe Firm knew in advance that Jafri planned to resign begéduke

still a Signal employeshe once signedignal deal document from the Firm’s officdsl.



1 159.) Signal does not, however, allege thaFiha performed any work for Jafri before she

resigned from Signal.

For ease of referencée chronology okey eventgtaken in the light most favorable to

Signal) isas follows:

DATE

EVENT

2016

Firm begins representing Signal

September 28, 201]

Jafri resigns from Signal

September 29, 201]

Jafri meets with Firm attorneyBirm begins representing Jafri

October 3, 2017

With Firm’s assistance, Jafri begins forming Related Entities

October 3, 2017

Jafri tells prospective investor that Firm gédnex adviceabout potential
litigation with Signal

October 911, 2017

Firm helps Jafri negotiate contract wibftwarevendor

October 16, 2017

Jafri emails Fkm a copy of Olsen’s employment agreement

October 19, 2017

Signal inrhouse counsel asks whether Firm represents Jafri

October 20, 2017

Firm responds that it does not represent Jafri in any matter adver
Signal but cannot say whetheptherwise represents her

October 27, 2017

Firm terminates representation of Signal

October 27, 2017

Olsen leaves Signal

LEGAL STANDARD

A motion todismissunder Rule 12(b)(6hallenges a complaint for failure to state a

claim upon which relief may be granted. In ruling on a Rule 12(b)(6) motion, the coeptaas

true all wellpleaded facts in the plaintiff's complaint and drawsedisonable inferences from

those facts in the plaintiff's favoActive Disposal, Incv. City of Darien 635 F.3d 883, 886 (7th

Cir. 2011);Dixonv. Page 291 F.3d 485, 486 (7th Cir. 2002). To survive a Rule 12(b)(6) motion,

the complaint must not only primle the defendant with fair notice of a claim’s basis but must

also establish that the requested relief is plausible on itsSaeeAshcroft. Igbal, 556 U.S.

662, 678, 129 S. Ct. 1937 (2008gll Atl. v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955

(2007). The allegations in the complaint must be “enough to raise a right to relief hbove t

speculative level. Twombly 550 U.S. at 555, 127 S. Ct. 1955. At the same time, the plaintiff

need not plead legal theories; it is the facts that célattmakerv. Mem’l Med. Ctr, 619 F.3d
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741, 743 (7th Cir. 2010%ee alsalohnsorv. City of Shelby574 U.S. 10, 135 S. Ct. 346, 346
(2014)(per curiam) (“Federal pleading rules call for a short and plain staterntet daim
showing the pleader is entitled toie¢] they do not countenance dismissal of a complaint for
imperfect statement of the legal theory supporting the claim asserted.”).

ANALYSIS

The Firm’s Motion (Dkt. 249)

A. Malpractice (Count 8)

In order to state a claim for legal malpractice under lllinois law, which thepagree
controls here, a plaintiff must allege (1) the existence of an attatieey relationship, (2) a
breach of a duty, (3) proximate cause, and (4) dambigéiermanv. Bass 467 F.3d 596, 600
(7th Cir. 2006).The Firm acknowledges that it had an attorredignt relationship with Signddut
argues that it neither breached any duty nor proximately caused any dantregegh the
lllinois Rules of Professional Conduct do not create private rights of actiorniagybe
relevant to the standard of care in a legal malpracticg dlagyv. Beckley 578 N.E.2d 1134,
1138, 218 lll. App. 3d 875 (1991). Most relevant here, the Rules providattbiateys have a
duty generally not to represent a client if they haveacurrenconflict of interest, which
exists if “the representation of one client will be directly adverse to ariah#&here is a
significant risk that the representation of one or more clients will be matdmailgd by the
lawyer’s responsibilities to another cligfitlll. Sup. Ct. R. Prof. Conduct 1.7(8).

The Firmbreached its duty to Signal becaitssdvised Jafri on two matters directly

adversdo Signal First,on October 3, 201The Firmadvised Jafri about potential litigation

3 The Rule permitslients to waive these conflicts under certain circumstaseeti|. Sup. Ct.
R. Prof. Conduct 1.7(b), but there is no suggestionSigatalcould have or did.
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against Signalwhile still representing Signabecond, on October 16, 2017, Jafri emailed
Schoenthaler a copy of Olsen’s employment agreeratsat while the Firm repsented Signal
Shortly after that, Olsen left Signal and joined Jafri’s venture. From tHegatadns, the court

may reasonably infer thétte Firmgave advice tdafriaboutpotential litigation against Signal

and how best to poach Signal’'s employBeese were botfdirectly adverse.” lll. Sup. Ct. R.

Prof. Conduct 1.7(a)(1). Just as the Firm could not represent both Signal andalafrisoit

over Jafri’'s poaching the investandOlsen it could not advise bothdes as the poaching
unfolded.Hoagland ex rel. Midwest Transit, Ine. Sandberg, Phoenix & von Gontard, P,.C.

385 F.3d 737, 744 (7th Cir. 2004) (“An attorney’s throwing one client to the wolves to save the
other is malpractice.”)

The Firm responds thatwas merely representing economic competitors in unrelated
matters.‘[S]imultaneous representation in unrelated matters of clients whose inteeesisyar
economically adverse, such as representation of competing economic entarpsetated
litigation, does not ordinarily constitute a conflict of interest . . . .” lll. Sup. Ct. R. Prof. Conduct
1.7 cmt. 6But because Signal allegevo clear incidents where a conflict was preséritas
shown more than “representation in unrelated matters.”

Signalalso plausibly demonstratdsat the Firm’s conflict of interest caused Signal’s
injuries “The proximate cause element of this claim requires that the plaintiff must pletad f
sufficient to show that, but for the attorngyhalpractice, the client would have been successful
in the undertaking the attorney was retained to perfo@wénsv. McDermott, Will & Emery
736 N.E.2d 145, 155, 316 Ill. App. 3d 340 (200®ignal alleges that the Firm caused seven
types of damages: 1) FeBgnal paid to the Firm; 2) Fees Signal owes but did not pay to the

Firm; 3) Loss of investors; 4) Loss of clients; 5) Loss of “other business oppi@slnt) Loss



of misused and misappropriated funds; and 7) The costs of prosecuting this actionomte sec
category contains no damages, as Signal cannot recoup what it never paid. Asveritine se
categoryjn the American legal systertje]ach litigant pays his own attorney’s fees, win or lose,
unless a statute or contract provides otherwiBaKer Bots L.L.P.v. ASARCO LLC— U.S. —,
135 S. Ct. 2158 (2015%ignals citatiors of case permitting malpractice plaintiffs to recoup
fees that they spend correcting former attorneys’ ean@mapposite because Signal does not
allege havindhadany such expensg.g, Nettletonv. Stogsdil] 899 N.E.2d 1252, 125887 III.
App. 3d 743 (2008).

Signal plausibly allegecausation for its remaining categories of damadygfsi emailed
the investor that her attorneys assured her that Signal would have no groundgnplaiein
this emalil is the premise thidite investor wasoncernedbout a lawsuit, anidlis plausible that
the Firm’s adviceensured he invested in Jafri instead of Sig@ahilarly, Signal plausibly
claims that the Firm’s adviabout Olsen’s employment contract helped JafituitOlsen.
Finally, Signal also plausibly claims thétte Firm’s conflict cause8ignal to pay the Firm fees it
should not have paidhe Firmargueghat a client can neveecoupthe fees it paid to conflicted
counsel, but it carHoagland 385 F.3dat 744 (7th Cir. 2004) (holding that disgorgemerd is
common equitable remedy that a plaintiff may plead in a malpractice di&ighal must still
provethatSignal paid the Firnfor work that was plausibly affected by the conflict of interest

See Universal Mfg. Ce. Gardner, Carton & Douglas207 F. Supp. 2d 830, 834 (N.D. Il

4 The court disagrees withe Firnis interpretation oHoagland The Seventh Circuit did not, as
the Firm contends, “reject an argument that a law firm shbeldequired to rebate (“disgorge”) the
fees.” (Dkt. 283at 13 (quotingHoagland 385 F.3d at 744).) IHoagland the plaintiff's malpractice
claim failed for lack of an expert on the professistahdardf care. 385 F.3d at 74384. The plaintiff
respamded that he did not need an expert because his claim did not sound in malpractice Galaw
tort) because he sought restitution (an equitable remieldgt 744. The Seventh Circuit disagreed,
holding that malpractice claims may indeed seek disgorgement as a ré&amatly44-45.
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2002) (holding plaintiff cannot disgorge fees unrelated to allegatlict). Here, Signal has
shownthat it paid the Firm téadvis[e] Signal on the best course of action for dealing with
unhappy employeesvhile simultaneously helping a competiteho was poaching a Signal
employee (Dkt. 247, Ex. 2 at 1-2.)

The motionto dismissCount 8 is therefore denied, thougignal cannot claim as
damagedts fees for prosecuting this action or fees it never paid to the Firm.

B. Breach of Contract(Count 9)

Signal allegeshat the Firm breached its retentiagreementvith Signa by representing
Jafri.“To bring a successful breach of contract claim under lllinois law, a partysnos ‘(1)
the existence of a valid and enforceable contract; (2) substantial perfornyaheeptaintiff; (3)
a breach by the defendant; and (4) resultant damage&ddsures Incv. Block & Co, 770 F.3d
598, 601 (7th Cir. 2014) (citation omittedhe parties agree that the retention agreement is a
valid and enforceable contradihey dispute the meaning of the following clauser firm will
not be representing any of your owners, members, directors, officers, ayeegplinless
specifically engged to do so.” (Dkt. 247, Ex. 1 { Signal arguethat through this clause, the
Firm promised never to represent agents of Signal without Signal's expressspanriiise Firm
argueghat it merelydefines the scope of its relationship with Signal.

But becausé¢he Firm never represented an owner, member, director, officer, or employee
of Signal,Signal’s claim fails under both interpretatiodafri resigned on September 28, 2017
and, construing the complaint in the light most favorable to Signalespibk the Firm about
her own venturéor the first timeon September 29, 201&lthough Signal attempted to bring
Jafri back into the fold for long enough to transition her duties, it never did; she thus \aas not

“employee” at anyime whenthe Firm represented hevloreover Signal fails to demonstrate
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that Jafri engaged the Firm before resigniBiginalalleges that Jafri once came to the Firm’s
offices while on Signal businedBut the Court cannot reasonably infer from this that she formed
her ownattorneyclient relationshigluring that visit.

Because the Firm never represented a Signal employee, it did not thragetovision of
thecontract even under Signal’s proposed interpretaBaynalcorrectly observethatthe
agreement required thérf not to undertake representation adverse to Signal, which as
discussed abov&ignal plausibly alleges the Firm did.

The motion to dismis€ount 9 is therefordenied, but the claim is limited to being
exclusively in the alternative to Count&eeCollinsv. Reynargd 607 N.E.2d 1185, 1186, 154
lIl. 2d 48 (1992) (“[A] complaint against a lawyer for professional malpractiagbe couched
in either contract or tort and . . . recovery may be sought in the alternative.”).

C. Breach of Fiduciary Duty (Count 10)

The Firm argues that the breach of fiduciary duty count duplicatesalpeactice count.
Acknowledging that lllinois law prohibits claiming legal malpractice and treadiduciary
duty based on the same facts, Signal argues that its breach of fiduciary ttnsteadests
exclusivelyon the single alleged misrepresentation in Friedland’s October 20, 2017 email to
Signal’'s inrhouse counsel.

The claim is duplicative no matter which way Signal sliceAstSignal concedgthe
fiduciary duty claim would duplicate the legal malpractice claimahdllenge the Firm’s
decision to represent Jafind SignakimultaneouslySeeBrush 783 N.E.2d at 81 (“lllinois
courts have repeatedly rejected breach of fiduciary duty claims broughttagtinseys on the
basis that they are duplicative of malpractice claims.”)Butif the claimchallengs only the

alleged misrepresentatioas Signal asks the court to constity it duplicates the fraudulent

12



misrepresentation claingimilarly, if the claim challengethe Firm’s failure to disclose that it
represented Jafri in any capacitywibuld duplicate the fraudulenbncealmentlaim, which
embracesondisclosurethatthe defendantad a duty to disclos®andenbergy. Brunswick
Corp, 90 N.E.3d 1048, 1056, 2017 IL App (1st) 170181, { 31.

Finally, Signal argues that it may plead claims in the alternative, €olmsv.
Reynard 607 N.E.2cat 1186. ButCollins holds that a plaintiff may plead legal malpractice and
breach of contract in the alternative, not that a plaintiff may plead in theagiverany two
claims against a law firnid. Because Signallleges that the Firroreachedoth a fiducary duty
of loyalty and a professional standard of care by representing adverse partiesnsiouslhy the
fiduciary duty claim is duplicative, not alternativiehe same is true if Signal alleges ttied
Firm both breached a fiduciary duty of candor and made a fraudulent misrepresartation
omissionby making the same statement

Because Count 10 duplicates either Count 8 or Count 11, it is dismissed with prejudice.

D. Fraud (Count 11)

1. Fraudulent Misrepresentation

To state a claim for fraudulent misrepresentation, Signal must allege “($¢a fa
statement of material fact; (2) defendarknowledge that the statement was false; (3)
defendant intent that the statement induces the plaintiff to act; (4) plasteéfiance upon the
truth of the statement; and (5) plainti#ffidamages resulting from reliance on the statement.”
Tricontinental Indus., Ltdv. PricewaterhouseCoopers, L|.R75 F.3d 824, 841-42 (7th Cir.
2007).

Signal argues that Friedland made a false statewtest he denied on October 20 that

the Firm represented Jafri in any matter adverse to SighalFirm argues thahe statement
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was truthful.But, as explained above, Signal plausibly shows that the statement was false
becausgin the weeks before Friedland made the statentieat-irm advised Jafri abopobtential
litigation against Signal an@lsen’s employment agreementattes directly adverse to Signal.

The Firmalso argues th&ignal has not shown relianc&ignal alleges that itsihouse
counsel told the Firm that it had “grave concern about Farva’s tenure” and demanded to know
whetherthe Firm had a relationship with her. (Dkt. 247  1S8gnhal then alleges thatdtd not
terminate the Firm based on Friedland’s derid.  295.)This sequence is plausiblead
Friedland saidhat the Firm represented Jafignal plausibly would have fired the Fir8ignal
thusplausibly alleges that the misrepresentation caused Signal to pay attéeasysmight
otherwisenat have paid.

But Signal does not show any other kindelfance on this statemerfignal claims to
have been “delayed and impeded” in uncovering Jdbits becausé-riedland said that the Firm
did not represent her, but there is no logical connection between the isumreasonable to
infer that Signaktoppednvestigating whethetafri had stolen trade secrets once it heard that the
Firm did not represent héin some matters)

The motion to dismiss is denied as to the fraudulent misrepresentation component of
Count 11 Damages are limited to the fe8gnal paid tdhe Firm after the alleged
misrepresentation on October 20, 2017.

2. Fraudulent Concealment

Friedlandplausibly made a false statement when he denied represéatingn matters
directly adverse to SignaBut when askedvhether the Firm represented Jafri at Atledland
expressly refused to answer, which is not a demédltherefore not fals€Dkt. 247 § 157 (“If

you are also asking the broader question of whether we represent Farva onatides;, |
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cannot answer that.”)Dacking a false statemer8ignal instead alleges that Friedland’s refusal
to divulge that the Firm represented Jafrimatters not directly adverse to Signal constitute
fraudulent concealmenfEraudulent concealment, however, requires that “there exists a duty to
speak.”"Vandenberg. Brunswick Corp.90 N.E.3d 1048, 1056, 2017 IL App (1st) 170181, T 31.
The Firmdid not have a duty to disclose unconflictegresentatianof other clientsto the
contrary Signal agreethat the Firm would not disclose other clients’ confidences. (Dkt. 247,
Ex. 1 § 11.) The fraudulent concealment portion of Count 11 is thedifonéssed.

E. Punitive Damages

Finally, the Firm moves to strike all claims for punitive damages. Under lllinois law, “In
all cases, whether in tort, contract, or otherwise, in which the plaintif sksehages by reason
of legal. . . malpractice, no punitive, exemplary, vindictive or aggravated damages should be
allowed.” 735 Ill. Comp. Stat. 5/2-1115. Confronted with this statute in an earlier motion to
dismiss, Signal amended its complaint to remove requests for punitive damages$aimst$oc
legd malpractice (count 8) and breach of contract (count 9). But it still seeks pudativeges
on its claimof fraudulent misrepresentation (count 11) (and breach of fiduciary duty, which the
court dismisses with prejudice)

The remaining request for punitive damages against the Firm must bensttjtiiee
availability of punitive damages depends on whether plaintiffs’ breach of fighutudy claim
falls within the rubric of malpractice. . [T]he court must look to the ‘nature of the behavior
alleged’ in plaintiffs’ complaint to ‘determine whether the activities fall within the tegal le
malpractice.”Brushv. Gilsdorf, 783 N.E.2d 77, 80-81, 135 Ill. App. 3d 356 (2002). Similarly,
Section 21115 “also applies to intentional fraud arising from the provision of legal services.”

Calhounv. Rane 599 N.E.2d 1318, 1323, 234 Ill. App. 3d 90 (1992).
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Here, as iBrush because Signal alleges that it was injured “by reason of the attorneys’
professional conduct during the coucddegal representation, the gravamen of the claim is legal
malpractice, regardless of which theory or claim has been ptedignal argues that the Firm
committed fraud byriedland’sdenying thathe Firmrepresented Jafri. But the first argument
Signal marshals to show that this email constituted fraud is, tellingly, that the emalil vitblated
lllinois Rules of Professional Conduct. (Dkt. 275 at 10.) That point typifies Signalss;la
which rest on the quality of the Firm’s representation of Sigftat the Firndenied
representing Jafri, rather than duties independeits adle as counsel.

The request fopunitive damagem Count 11 is stricken, and Sigmabhy notrepleadany
other claims for punitivelamagesgainst the Firm
Il. The Related Etities’ Motion (Dkt. 253)

The Related Entities allege that the Second Amended Complaint does not plstusibly
that they are liable for any of Jafri’'s alleged wrongdoing. Theyhasipe in particular that
Signal did not compete in the same market aikated Entities. Signal responds that the
Entities are responsible for all of Jafri’s actions urrdspondeat superior

Signal has alleged sufficient facts to claim plausibly that the Related Entitiesbée lia
for Jafri’s actions. For the Related Entities to be liable ureggondeat superioSignal must
show: 1) An agency relationship existed; 2) the Related Entiigtsatled or had the right to
control Jafri’s conduct; and 3) Jafri’'s conduct fell within the scope of the agdatgmship.
Wilsonv. Edward Hosp.981 N.E.2d 971, 978, 2012 IL 1128%8gnal alleges thalafri was not
only the Related Entities’ owndsut also their “chief administrative officéi(Dkt. 247 § 139.)
Jafrisolicited investoren behalf othe Related Entities, mentioning them by namker

investor presentatioand therefor@lausibly acting at their behest and within the scope of her
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relationship with them(ld. 11 140-42.) Thus, Signal does not allege mere guilt by association;
the Related Entities, along with Looking Glass, were the entities for whosétllafri stole
trade secrets and breached her fiduciary duties.

The Related Entities’ motion to dismissh&refore denied
HI. Olsen’s Motion (Dkt. 254)

Olsen moves to dismiss under Rule 12(b)(6) but does not trguthe complaint fails to
state a claim. Rather, he argues that althougBélecend Amendeddnplaint states a claim
against him, the First Amended Complaint did not, estopping Signal from suing him.

“It is axiomatic that an amended complaint supersedes an original complhirgralers
the original comfaint void.” Flanneryv. Recording Indus. Ass’n of An354 F.3d 632, 638 n.1
(7th Cir. 2004). Thus, “where the original complaint and an amended complaint contain
contradictory or mutually exclusive claims, only the claims in the amended ¢otrgpia
corsidered; the contradicted claims in the original complaint are knockedSmatift/. Chuhak
& Tecson, P.C.725 F.3d 772, 783 (7th Cir. 2013ge alsdNisbetv. VanTuyl, 224 F.2d 66, 71
(7th Cir. 1955) (rejecting defendant’s argument that admissions in original cotrggtopped
later amendmentPlsenrelies onSoo Line Railroad Cou. St. Louis Southwestern Railway Co.
125 F.3d 481 (7th Cir. 1997Axhich does not apply her8oo Lineholdsthatadmssions in the
operativecomplaint that show the claims to be ti@rredbind the plaintiff. 1d. at483.

Evenif an earlier complaint could estop a later one, it wouldmtitis caseSignal
originally claimed not that Olsen was innocent but that without discovery it couttetestmine
whether Olsen wagart of Jafri's schemegDkt. 184  69.5ignalthen took discovery and now
has sufficieninformationto allegeconsistently with Rie 11that Olserknowingly participated

in torts against Signal.
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Olsen’s motion to dismiss (dkt. 254) is denied.
ORDER

The motion of Sugar Felsenthal Grais & Helsinger LLP, Jonathan P. RdeManessa
J. Schoenthaler, Etahn M. Cohen, and Elizabethaddéstee¢p dismiss (dkt. 247) is granted in
part and denied in part. The motion to dismiss Counts 8 and 9 is denied. Count 10 is dismissed
with prejudice. The motion to dismiss Count 1g§iantedas to fraudulent concealment and
deniedasto fraudulenimisrepresentatigras to which the request for punitive damages is
stricken. The motion of Pinnacle Structures LLC, Looking Glass Legal LlDakle Disability
LLC, and Looking Glass Partners LLC (dkt. 253) is denididhael Olsen’s motion to dismiss

(dkt. 254) is denied.

Date: December,2019 %’ﬂ %—W_’

U.S. District Judge Joan H. Lefkow
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