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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

THE LUBRIZOL CORPORATION,
Plainfiff No. 17 C 09075
V.
Hon. Virginia M. Kendall
OLYMPIC OIL LTD., OLYMPIC
PETROLEUM CORPORTION, ASSIGNEE
HOWARD B. SAMUELS, Assignee for the
benefit of creditoref Olympic Oil Ltd.,

N N N N N N N N N N

Defendants

MEMORANDUM OPINION AND ORDER

Plaintiff, The Lubrizol Corporation (“Ubrizol”), sued Defendants Olympic Oil Ltd.
(“Old Olympic”), Olympic Petrokum Corporation (“Olympic Releum”), and Howard B.
Samuels as Assignee for the benefit of creditdr®lympic Oil Ltd. (“Trustee”) under lllinois
law for breach of contract, violations of tHinois Uniform Commercal Code, an accounting,
unjust enrichment, breach of the Agreement faicRase and Sale (“APA”), breach of the Trust
Agreement, and breach of fiduciary duty. (Dkib. 1.) The Trustee seeks dismissal of the
counts against him for breach of the Trustégnent (Count VIII) and breach of fiduciary duty
(Count IX) asserting the failur® state a claim upowhich relief may be granted pursuant to
Fed. R. Civ. P. 12(b)(6). (Dkt. No. 16.) Theutt denies the motion for the following reasons.
[16.]

BACK GROUND*

Lubrizol, an Ohio corporation, is a chemai company that “prodes technologies that

improve the quality and performance of its ousérs’ products in # global transportation,

! The Court accepts all well-pled facts alleged inGoenplaint as true for the purpose of this motiG@ee Vinson v.
Vermillion Cnty., lll, 776 F.3d 924, 925 (7th Cir. 2015). Additionally, the exhibits attached to the Complaint are
incorporated into the pleading for the purpose of Rule 12(b)(6) moti@ee Thompson v. Ill. Dept. of Prof'
Regulation 300 F.3d 750, 753 (7th Cir. 2002).
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industrial and consumer markets.” (Dkt. No. 1J@&t3, 4.) One of itproduct purchasers was
Old Olympic — an lllinois corpa@tion that provided packingnd supply chain services, produced
automotive additives, lubricants, car care ducts, motor oil, antifreeze, engine and fuel
products, and provided automotive oilbgucts for users around the worldld. (1Y 5-6, 11.)
LiquidPower Specialty Products, Inc. (“LSPI"js an affiliate of Lubrizol that purchased
warehousing storage and operatifnasn Delta Petroleum Companinc. (“Delta”), which at the
time owned OId Olympic up to and until 2015ld.(1{ 19-20.) But, in September 2015 Old
Olympic split with Delta and instated purchase orders to be pladagctly with Old Olympic.
(Id. 1 21.) Unfortunately, LSPbr Lubrizol instead comtued making payments totaling
$92,077.70, intended for services provided by D#dt&)ld Olympic between October 2015 and
February 2016. 1¢. 11 22-233 In May 2016, when Lubrizol formed Old Olympic of these
payments and requested a refund, Old Olyraginowledged receipt of the payments intended
for Delta and informed Lubrizol theyomld set up “our payment plan later.ld( 26; Ex. 7.)

Then, on July 7, 2016, Old Olympic enteretbim Trust Agreement with the Trustee
whereby they transferred certain of its property into the “Olympic Oil Trust” for the purpose of
liquidating assets and property so as to proteedpublic sale on July 25, 2016, and to pay off
outstanding creditors.ld. 1 27-30.) A copy of the Trust Aggment is incorporated as attached
as an exhibit to Lubrizol’'s Complaint andrtains the following pginent provisions:

WHEREAS, OLYMPIC OIL is indebted to wéous persons, corporations, and

other entities and is unable to pay its debtfull, has decided to discontinue its

business, and is desus of transferringts propertyto a Trustee/Assignee for the
benefit of its creditors ...

2 |n its Complaint Lubrizol identifies LSPI as “Lubrizol Specialty Products, Inc.” however the Transfer and
Assignment Agreement between Lubrizold LSPI reflects the name LiquidPemSpecialty Products, Inc., because

of a change in the name of the company in January 2017. The Court finds them to be one and the same for the
purpose of this motion.

3 LSPI subsequently assigned any and all outstanding claims and rights with respect to the underlying payments to
Lubrizol in January 2017. (Id. 123 n.1; Ex. 8.)



(Id., Ex. 1 at 1.) (Emphasis added.) And,

A.

Creation and Object of Trust. The name of this Trust shall be the
“Olympic Oil Creditors Trust,” andits object shall be the orderly
liquidation of the assets and propertyof OLYMPIC OIL and the
distribution of the proceeds of thiguidation to creditors of OLYMPIC
OIL in accordance with applicable law. OLYMPIC OIL hereby
nominates and appoints Howard Bng&eels as Trustee/Assignee to carry
out the purpose of this OLYMPIC OILrust in accordance with its terms
and conditions set forth herein ...

Transfer of Personal Property Assets. OLYMPIC OIL does hereby
grant, convey, assign, transfer, anti®eer to the Trustee/Assignee ... all
property and assets of OLYMPIC Oliyhatever and wherever situated.
The property and assets transfergdll include without limitation, all
personal property, tangible and inggble, including, without limitation,
all cash on hand, bonds, bank accountspawats receivable, ... claims and
causes of action.

Powers and Duties of Trustee/Assignee. The Trustee/Assignee shall
have,_inter alia, the followingowers, rights and duties:

1. To sell and dispose of abaured creditors’ collateral ...

2. To pay the unsecured creditors@ifYMPIC OIL out of funds of
this Trust that are not subje¢o any valid, subsisting, and
enforceable liens or other encumbrance(s), according to the
following priorities:

(a) First, all costs and expensesidental to the administration of
the OLYMPIC OIL Trust not satisfied ...;

(b) Second ... all debts owing &my governmental authority as of
the date of this TRUST Agreement ...;

(c) Third, all other debts owings of the date of this Trust
Agreement and Assignment for the Benefit of Creditors that are
entitled to the prioty treatment and payment under applicable
law;

(d) Fourth ...all distributions to other creditors shall be, within
each class, pro ratan accordance with thierms of each creditor’s
indebtedness until all such debts are paid in full, plus interest at the
judgment rate under lllinois law; ...

(Id., Ex. 1 at 1-3.) (Emphasis added.) And,



K. Assenting Creditors, Claims and the Bar Date. Any person, corporation,
limited liability company, partnership other entity or governmental unit holding
a claim against OLYMPIC OIL or th®LYMPIC OIL Trust shall become an
Assenting Creditor by executing an Assantl Proof of Claimd returning it so
as to be received by the Trustee/Assignee on or before the date by which general
unsecured claims not entitléd priority underapplicable law mst submit claims
SO as to be entitled to participatetie proceeds of the OLYMPIC OIL Trust.

(d., Ex. 1 at 5.)

Upon learning that Old Olympic assigned dissets and liabilities to the Olympic Oil
Trust, Lubrizol made numerous attempts—via phone and email—to cdméa€tustee and the
Acting CFO of Old Olympic to iform them of the outstanding accidental Delta payments and to
request repayment in full prior to public saléd. ([ 31-33, 35.) Lubrizdlso filed a “Proof of
Claim” to the Trustee that incorporatéee Delta payment amount on July 22, 2018l { 34.)
Regardless of these attempts at notice ef dlccidental Delta payments, the Trustee went
forward with the public sale on July 25, 2016, and sold the assets and liabilities to Olympic
Petroleum. I@. 11 36-37.) Lubrizol alleges that tleustee breached his fiduciary duty to the
beneficiaries of the Trust—including Lubrizeby failing to “properlyhandle and manage the
Delta Payments during his liquidian of Old Olympic,” and theby also breached the Trust
Agreement by failing to carry out the termstbé Trust upon receipt of a timely “Proof of
Claim.” (Id. 11 110-12; 121-23.)

LEGAL STANDARD

When considering a motion to dismiss undeleRi2(b)(6), the Courdccepts as true all
facts alleged in the complaint and construe akomable inferences in favor of the plaintiff.
Cannici v. Vill. of Melrose Park385 F.3d 476, 479 (7th Cir. 2018). In doing so the complaint
must contain “sufficient factual material, accepesl true, to ‘state a claim to relief that is
plausible on its face.” Ashcroft v. Igbal 556 U.S. 662 (2009) (quotinBell Atl. Corp. v.

Twombly 550 U.S. 544, 570 (2007)). “Plausibility doeot mean probability: a court reviewing



a 12(b)(6) motion must ‘ask itgalould these things have hapeel, not did they happen.Huri

v. Office of the Chief Judge of the Circuit Court of Cook C8§4 F.3d 826, 832-33 (7th Cir.
2015) (citingSwanson v. Citibankb14 F.3d 400, 405 (7th Cir. 2010)). In order to satisfy this
pleading requirement, the pl#ih must provide enough facts taise a reasonable expectation
that discovery will reveal evehce supporting the allegation®lson v. Champaign Cnty784
F.3d 1093, 1099 (7th Cir. 2015). &ICourt reviews documents aiteed to a pleading as part
thereof for all purposes “if thegre referred to in the plaintiffsomplaint and are central to his
claim.” 188 LLC v. Trinity Indus.300 F.3d 730, 735 (7th Cir. 2002)n analyzing whether a
complaint has met this standard, the “reviewingrt [must] draw on itsydicial experience and
common senselgbal, 556 U.S. at 679.

DISCUSSION

Lubrizol alleges that the Trustee breacttezlterms of the Trust Agreement and, in doing
S0, also breached his fiduciary duty to the bereaiies of the Old Olympic Tist. (Dkt. No. 1, at
19 36, 114-15; Dkt. No. 21, at 5-7.) As to a breach of the Trust Agreement, “[i]t is axiomatic
that the limits of a trusteesowers are determined by the instient which creates the trust.”
Woolard v. Woolard547 F.3d 755, 758 (7th Cir. 2008) (quoti@tart v. Continental Ill. Nat'l
Bank & Trust Cq.369 N.E.2d 1262, 1271 (1977)). Lubriztdscribes the purpose of the Trust
to be “the liquidation of the assets and propef Old Olympic and the distribution of the
proceeds of the liquidation to ciitmis of Old Olympic for the beffi¢ of those creditors.” (Dkt.
No. 1, at § 28.) They bolster this by indhgl a complete and signed copy of the Trust
Agreement, ifl. at Ex. 1), and establisihat they are—for variouseasons—creditors of Old
Olympic. (d. at 11 23, 34, 39.) For igart, the Trustee contentlsat he complied by properly
distributing the liquidated asseits the order and nmaer required under thErust Agreement.

(Dkt. No. 16, at 7-8.)



However in accepting the facts alleged by Lubrizol as true, the Trustee was aware that the
$92,077.70 in question did not actually belong to Olgmpic at the time that he undertook his
duties as trustee for the benefit of Old Olympieditors. (Dkt. No. 1, at 1 31-33, 36, 112.)
This leads to the inference that the Trusteendidcomply with the terms of the Trust Agreement
because his duties pertained only to the nydiquidation and distribution of Olympic Oil
“assets and property,” and nothimgore. And “[w]hen a trustetails to administer a trust
according to its terms, a breach of trust resultsWoolard 547 F.3d at 758 (quoting
Northwestern Mut. Life Ins. Co. v. Wiemd21 N.E.2d 1002, 1004 (1981)). As pled, it is
plausible that the Trustee did not comply with tarms of the Trust Agreement, and so the claim
for breach of the Trust AgreentgiCount VIII) remains intact.

To establish a breach of fiduciary duty undlénois law a plaintff must allege (1) a
fiduciary relationship; (2) a breadi the fiduciary duty; and (3) jury resulting fromthe breach.
Neade v. Portes739 N.E.2d 496, 502 (2000)emitz v. Metropolitan Life Ins. GdNo. 12 C
8039, 2013 WL 3944292, at *5 (N.D. lll. 2013) (KeHdal.). The Trustee contends that
Lubrizol has failed to sufficiently allege easchthese elements. (Dkt. No. 16, at 6-7.)

The parties do not dispute the existenca @itluciary duty and bbatthe Seventh Circuit
and lllinois law are clear that a fiduciary duty éxibetween an assigneedathe beneficiaries of
a trust. Scanlan v. Eisenberg669 F.3d 838, 843-44 (7th Cir. 2007) (citiRpul H.
Schwendener, Inc. v. Jupiter Elec. C829 N.E.2d 818, 828 (lll. App. Ct. 2005)). As such, a
fiduciary duty exists between the Trustee andbrizol. Further, there is no question that
Lubrizol has pled the existence of damages intthey filed a proof of a claim with the Trustee
totaling $239,623.93, of which $92,077.70 was to cdtker money accidentally paid to Old

Olympic for the Delta payments. ((Dkt. No. dt, § 34; Ex. 12.) Thiseaves breach by the



Trustee as fiduciary as the only element outstandi‘Trustees have thabligation to carry out

the trust according to its terms, to use canel diligence in protéing and investing trust
property and to use perfect good faithWoolard 547 F.3d at 762 (quotinylcCormick v.
McCormick 455 N.E.2d 103, 110 (lll. App. Ct. 1983)). “Tlaav requires thad trustee must act

in good faith in the management of all mattedatneg to the trust, and employ such vigilance,
sagacity and diligence as prudent men of ligighce ordinarily employ in their own affairdd.

at 762 (quotingSuffolk v. Leiter261 lll.App. 82 (lll. App. Ct. 193)). If the Gurt accepts as

true the allegation by Lubrizol that the Trustee knew that the Delta payments did not actually
belong to Old Olympic, that would certainlyfén a lack of good faith in the management of
matters relating to the trust and would not corhpath the terms of the Trust Agreement. In
assuming these facts to be true for the purpose this motion, and in accepting as support the
numerous exhibits attached to its allegations, the Lubrizol Complaint plausibly sets forth a claim
for breach of fiduciary duty.

CONCLUSION

For the reasons set fortbave, the Trustee’s Motion to §miss Counts VIII and 1X of

the Complaint is denied.

of,Virginia M. Kenda
UnlitedStateDistrict Judge

Date: April 27, 2018



