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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
NATHANIEL SMITH,
Plaintiff, Case No. 17-cv-9085
V. Judge Robert M. Dow, Jr.

JASON STEWART et al.,

N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

In his governing first amended complaint [4fifo se Plaintiff Nathniel Smith asserts a
Section 1983 claim against the City of Mendota, lllinois, Sergeant Jason Stewart, Officer Paul
Peterson, and Police Chief Tom Smithr alleged use of excessi¥erce during his arrest on
December 12, 2017. Currently before the Capet Defendants’ motion for summary judgment
[55], Defendants’ motion for sanctions [65], dPldintiff’s motion to dismiss Defendants’ motion
for summary judgment [71]. For the follavg reasons, Defendants’ motion for summary
judgment [55] is gratled and Plaintiff's mton to dismiss [71] is deniedn view of the disposition
in favor of Defendants on the nits, Defendants’ motion for disssal with prejudicas a sanction
for Plaintiff’'s harasing and vulgar communications with defegsunsel [65] islenied as moot.
However, given the egregious and highly inappeaip nature of thossommunications, the Court
will refer Plaintiff to the Executive Committeef the Northern Distat of lllinois for a
determination of whether to impose filing redinos or other sanctions and/or discipline on
Plaintiff. Because this order rdges all of the remaining claims the case, a final judgment will
be entered under Federal Rule of Civil Proced8 in favor of Defendants and against Plaintiff

and this civil case will be terminated.
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Summary Judgment

A. Background

The following facts are taken from Defendsiritocal Rule 56.1 statement [57], which is
properly supported by citations the record in accordance with Local Rule 56.1. The record
includes sworn declarations froOfficer Petersorergeant Smith, and @&f Smith; the Mendota
Police Department’s case report from Decenitigr2017; video taken from Officer Peterson’s
body camera and from the in-house cameraenMiendota Police Departmigs report room on
December 12, 2017; Plaintiff's deposition transcriigintiff's medical recads; and a transcript
of Plaintiff's allegedy harassing text messagdes.

Plaintiff has not filed a sponse to Defendants’ Local RWb6.1 statemerdr supported
his arguments with affidavits or other materials;eapiired by the local rules. In particular, Local
Rule 56.1(b)(3) requires a party opposing summadginent to file a response to the movant’s
56.1 statement with “specific references to thigla¥its, parts of theacord, and other supporting
materials relied upon.” Plaintiff also receivedtioe that he “must submit evidence, such as
witness statements or documents, counterimgféitts asserted by the defendant and raising
material issues of fact for trial” and that ‘fg] withess statements must be in the form of
affidavits.” [69] at 1. Due to Plaintiff's failerto comply with these les, the Court would be
well within its discretion to deem all @efendants’ factual statents admitted. Sa&#ilson v.
Kautex, Inc, 371 Fed. Appx. 663, 664 (7th C2010) (explaining that it ifsvell within the district
court’s discretion” to strictlyenforce Local Rule 56.1, even ere the plaintiff “is a pro se

litigant”); Smith v. State Farm Ins. C&47 Fed. Appx. 228, 230 (7th Cir. 2009) (affirming grant

! Chief Smith’s declaration authenticates the case repdeps, and text messages. See [57-3] at 2-3.
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of summary judgment against pse plaintiff who failed to rebutlefendant insurer’s factual
assertions with admissible eviderafter being apprised of the caugiences of failing to do so).
Nonetheless, out of an abundance and takitay account Plaintiff's pro se status and
various medical issuéghe Court has also carefully reviewand considered the full transcript of
Plaintiff's deposition, see [57-7], agll as the unsworn factual ajletions containeih Plaintiff's
complaint [41] and various resp@ssto summarydgment, see [61], [71]78], [75], [86], [87].
However, to the extent that Plaintiff's version of events is “blatantly contradicted” by the video
evidence submitted by Bendants, “so that no reasonableyjeould believeit,” the Supreme
Court has instructed that the dist could “should not adopt thaersion of the facts for purposes
of ruling” on Defendants’ mimon for summary judgmentScott v. Harris 550 U.S. 372, 380
(2007); see alsblorton v. Pobjecky883 F.3d 941, 944 (7th Cir. 2018) (“[W]hen video footage
clearly contradicts the monovant’s claims, we may consideat video footage without favoring
the nonmovant. This is because on summadginent we view the facts in the light most
favorable to the nonmovant only if there is angiee dispute about those facts. When video
footage firmly settles a factuakise, there is no genuikéspute about it, amgle will not indulge
stories clearly contradicted by the footage.”). Instead, the district court is to view the facts in the
light depicted by the videotapes that captuitesl events underlying PHiff's excessive force
claim. Scott 550 U.S. at 381 (in considering motion sormmary judgment that raised factual

issue of whether motorist fleeing law enforceinefficials was driving ina way that endangered

2 In his deposition, Plaintiff stated that he is soplarenic, bipolar, and has a degenerative back injury
caused by a car accident when he was a teenager. SeegcZ-Tf. p. 11. Plaintiff also stated that “I'm
disabled, and that is ... partly why | had asked for an appointed coutdelTr. p. 10:20-21. However,

the docket in this case shows that Plaintiff never filed a motion for attorney representation or an application
to proceedn forma pauperiswhich are prerequisites for recruitment of counsel by the Court. See 28
U.S.C. 81915(e)(1) (“The court may request an attorney to represent any persotouaiédie counsel.”).

In response to the Court’s order directing him to eiffagrthe filing fee or submén application to proceed

in forma pauperig5], Plaintiff paid the filing fee, see [6].
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human life at the time police officer rammed motdgisar from behind to puegnd to chase, courts
could not rely upon motorist’'s veos of events, which was so utterly discredited by the record
that no reasonable jury could have believed hird,iastead had to view facts in the light depicted
by videotape that captured et®minderlying motorist's excessive force claim); see adgmson
v. Moeller, 269 Fed. Appx. 593, 596 (7th CR008) (police fficers did not use excessive force
against pretrial detainee, despitainee’s contention thafficer struck him six to eight times in
head, where security tape showvikdt after detainee hit one officer, other officer struck him only
once in back with metal restraints, drove hirfidor, and handcuffed him, medical evaluation that
was conducted same day as alteocaetontradicted detainee’s accoofisevere beating, and there
was no evidence that tape had been edfted).

At the time relevant to the complaint, Pl#irilathaniel Smith (“Plaintiff”) was a resident
of Mendota, lllinois. Defendant Paul Peterso®fficer Peterson”) is a police officer with the
Mendota Police Department (“Department”). Defartdlason Stewart (“Sergeant Stewart”) is a
police sergeant with the Department and Offleeterson’s supervisor. Defendant Thomas Smith
(“Chief Smith”) was the Police Chief at the time relevant to the complaint, but has since retired.

On December 12, 2017, Plaintiff was at the Mt#a Police Station (“Station”). Officer
Peterson and Sergeant Stewart were on duty &tdten. According to his declaration, Chief
Smith was not at the Station; Plaintiff also testifieat he did not recall seeing Chief Smith at the
Station. Around 3:00 p.m., Plaintiff met with Officer Peterson camogrharassing text messages

that Plaintiff had allegedly setd a woman (the “complainant”). Officer Peterson took Plaintiff

3 There is no evidence that the videos have biered in any way and Chi&mith has provided a sworn
declaration that the videos provided are true, accuaateunedited video recordings made in the ordinary
course of business at the Mendota Police Departmenttiflaiaims that the videos contain gaps, but the
Court has reviewed them and at most the videozdrém a few seconds here and there, but not in places
that are relevant to the parties’ arguments or the Court’s analysis.
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into the report room for questiorg. Officer Petersoread Plaintiff his Mirada rights and then
guestioned Plaintiff about his alleged threatenéd messages and social media post directed at
the complainant and her brother. At his defmsj Plaintiff would neitheadmit nor deny sending

the messages. See [57-7] at T2, p. 42:6-10. At Plaintiff gorompting, Plairiff and Officer
Peterson also discussed other, unrelated events, including a murder that Plaintiff claimed to believe
occurred 14 years earlier. Riaff was not handcuffed or seardhfor this entire period, which

lasted for about 1 hour and 39 minutes and isucad on Officer Peterson’s body camera and the
in-house camera in the report room.

At the end of the interview, Officer Peterdeft the room to speak to Sergeant Stewart and
the complainant. The complainant decided that she wanted to press charges against Plaintiff.
Officer Peterson and Sergeant Stewart re-enteredejport room togetherThey explained to
Plaintiff that he was being chadj&ith harassment. flicer Peterson asked Plaintiff to stand and
take off his jacket and two sweatghiso that he could be searched. It is pathe Department’s
training and protocdi search a person whenikglaced under arrest. iBhs done for the safety
of the arrestee, the arresting officer, and othes@es in the area. The search includes the groin
and crotch area because, as officers are taugtatiimng, weapons and contraband can be hidden
in those areas.

Plaintiff turned and faced the wall and @#r Peterson conducted the frisk by patting down
Plaintiff's torso, legs, and groiarea and emptying Plaintiff's panpockets. See [57-6], Ex. F,
video from in-house camera, appgr 4:40 to 4:42 p.m. The videshows that Plaintiff did not
verbalize any objection to or concerns about hewas positioned agairtbe wall; the pat-down
lasted less than a minute; neither Officer Petersor Plaintiff madersy sudden movements; and

Plaintiff gave no verbal indicatiothat he was in pain at any poiduring the frisk. During the



pat-down, Plaintiff offered, “if you want me totgeaked | will”; Officer Peterson declined the
offer. Id. Officer Peterson conducted thisk under the watch of hisipervisor, Sergeant Stewart.
Officer Peterson and Sergeant Stewart were etlaat the in-house camera would capture the
frisk. The video from the in-house camera obviously contradicts Plamtéposition testimony
that Officer Peterson “shook hismia hard and furiously,” [57-7] at 10, Tr. p. 34:11-22, which is
what Plaintiff claims injured Bitesticles, back, and knees, gkat Tr. pp. 34-35. The video does
not record any shaking of Plaintiff's pants, mlets shaking that could be characterized as “hard”
or “furious.”

Immediately after he was frisked, Plaihtdat down on the bench in the report room.
Officer Peterson handcuffed Plaintiff's right wrist to the bench at approximately 4:41 p.m. Less
than two minutes later, Plaintéomplained that the handcuff wia® tight and hurting his wrist.
Officer Stewart responded, “goodgut then immediately said “tan loosen it,” approached
Plaintiff, and proceeded to loosen the handcuBee [57-6], Ex. F, approx. 4:42 to 4:43 p.m.
Officer Stewart noted that hewd fit his finger through the handi€wn Plaintiff's wrist. After
Officer Stewart loosened the handcuff on Plainti¥fisst, Plaintiff slid to the left, away from his
handcuffed wrist, pulling his righwrist against the handcuff, despite Officer Stewart repeatedly
telling him to move in the othefirection. Plaintiff remainedh the handcuff for approximately
seven minutes more. During that time, Plaintiffngained, in conversatiohtones, that he was
having extreme back pain, that Officer Stewad hart his testicles durintpe pat-down, and that
the handcuff was tight on his wrigDfficer Stewart offered Plainfithe options of seeking medical
treatment immediately or proceeding to fingerpnigti Plaintiff chose to proceed to fingerprinting.
At approximately 4:50 p.m., Officd’eterson released Plaintiff fnathe handcuff so that he could

be taken for booking and fingerprimg. Plaintiff was in the handé for less than ten minutes



total. During the time Plaintifivas cuffed, at least one officer waghe room, exqgat for a period
of approximately 15 seconds around 4:43 p.m.

The video from the in-house camera obviowsigtradicts Plaintifé deposition testimony
that: (1) he was handcutfdehind his back, aftarsking the officers tbandcuff him in the front,
rather than the back, because of an old ingeg,[57-7] at 7-8, Tpp. 23:22-24:3, 25:14-17; 26:1-
6; (2) he was handcuffed to the bench too tightly for “a period of hours” and “no less than an hour
and 40 minutes,id. at 8, Tr. pp. 26:18-23, 28:122; (3) “for most of théime | was even in the
police station | was handcuffed, jsstting there with no officers ithe room, beggimfor them to
loosen the cuffs,id. at 10, Tr. p. 36:12-15; J4is handcuffs wereobsened only after “much
begging and screaming” for “over an houd at 8, Tr. p. 29:12-23; and (5) when the officers
loosened the cuff, “thedid finally admit thait was too tight,’id. at 9, Tr. p. 30:11-15. In addition,
while Plaintiff testified that his wrist still hurt @ the cuff was loosened due to “swelling,” he did
not testify that the cuff was stitbo tight after it was loosenedd., Tr. p. 33:4-17; see also [74] at
2-4 (Plaintiff's response to summary judgmersserting that OfficePeterson and Sergeant
Stewart “did not respontb my plea for them to loosen ninandcuffs until it was too late” and
“[flinally I believe over an hour later | then recetvhelp when Officer Peterson loosened the cuffs
only after the damage was done”).

Officer Stewart and Sergeant Smith escoRé&intiff from the repdrroom to be booked
and fingerprinted. In his compldjrPlaintiff alleged tht on the way to bingerprinted, Sergeant
Stewart “touched [him] twice, one time grabdi[his] shirt chest and pulling [him] with his
hands.” [41] at 7.Plaintiff did not mention this allegedwtact in his deposidn, and his medical
records from visiting the emergena@om the next day do not memti such contact or any injury

to Plaintiff's chest.



After booking Plaintiff, Sergant Stewart escorted Plaifitback into the report room.
Plaintiff was not handcuffed when he re-entereddpert room or at any time prior to leaving the
Station. After re-entering threport room, Plaintiff posted bondrf$150. Instead of leaving after
paying bail, Plaintiff stayed foan additional 15 minutes to talboout the murder he believed
occurred 14 years ago.

The day after his arrest, on December 13, 281aintiff visited St. Elizabeth Hospital's
emergency room. Plaintiff complad of back, wrist, and testiculpain allegedly from injuries
sustained during his arrest on December 12, 28&¢ording to the medi¢aecords included with
Defendants’ Local Rule 56.1 statemeRlaintiff had musculoskeldthack pain (which Plaintiff
had also reported when he visited the emergesmy a week earlier); Plaintiff's wrist showed no
loss of strength or rangd motion, but had contusion (i.e. bruise)nd both of Plaintiff's testes
were “normal” and showed “no swelling and no tenderness.” [57-8] at 26-27. Plaintiff returned
to the emergency room on December 23, 2012 miedical records provided by Defendants
indicate that Plaintiftomplained of body achefgver, and coughing; th&laintiff was negative
for testicular pain and had a normal range of amtand that Plaintiff di not report any back or
wrist pain.

B. Legal Standard

Summary judgment is proper whétke movant shows that theers no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#w.” Fed. R. Civ. P.
56(a). “A party asserting thatfact cannot be or is genuinelysguted must support the assertion
by *** citing to particular parts of materials inghrecord” or “showing thate materials cited do
not establish the absence or preseof a genuine dispute, or tlaat adverse party cannot produce

admissible evidence to support the fact.” Fed. R. Civ. P. 56(cXDenuine issue of material



fact exists if “the evidence is such that a cgeble jury could retura verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). The party seeking summary
judgment has the burden of edisthing the lack of any genuingsue of material fact. S&=lotex
Corp. v. Catrett477 U.S. 317, 323 (1986). The Court “masnstrue all facts and draw all
reasonable inferences in the light most favorable to the nonmoving p&ajdrs v. Gen. Elec.
Co, 714 F.3d 527, 532-33 (7th C2013) (citatio omitted).

To avoid summary judgment, the nonmovpagty must go beyond the pleadings and “set
forth specific facts showing that tleeis a genuine issue for triall’iberty Lobby 477 U.S. at 250.
Summary judgment is proper if the nonmoving ypdfails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that party will
bear the burden of proof at trial Ellis v. CCA of Tennessee LLE50 F.3d 640, 646 (7th Cir.
2011) (quotingCelotex477 U.S. at 322). The non-moving pdiust do more than simply show
that there is some metaphysidalubt as to the nterial facts.” Matsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp475 U.S. 574, 586 (1986). In other worith® “mere existence of a scintilla
of evidence in support of the [non-movant’s] positah be insufficient; tlere must be evidence
on which the jury could reasongtfind for the [non-movant].”Liberty Lobby 477 U.S. at 252.

C. Analysis

Plaintiff's pro se amended complaint, whigs brought pursuant to 42 U.S.C. § 1983,
alleges a Fourth Amendment excessive forcerckgainst Defendants. “An excessive-force claim
requires an assessment of whether the officexésof force was objectly reasonable under the
circumstances.” Dockery v. Blackburn911 F.3d 458, 461 (7th Cir. 2018) (cititraham v.
Connor, 490 U.S. 386, 395 (1989)). The Court mushsider “the totality of the facts and

circumstances” and perform “a ‘edul balancing of the naturea quality of the intrusion on the



individual's Fourth Amendmeninterests against the counteffirad governmental interests at
stake.” Strand v. Minchuk910 F.3d 909, 914 (7th Cir. 2018) (quotPlgmhoff v. Rickard572
U.S. 765, 774 (2014)). The Court givattention to “the severity diie crime at issue, whether
the suspect poses an immediate threat to the saffehe officers or others, and whether he is
actively resisting arrest or attetimg to evade arrest by flight.Graham 490 U.S. at 396. “The
proper inquiry is one of ‘objectd’ reasonableness that procewdthout regard to the subjective
‘intent or motivation’of the officer.” Strand 910 F.3d at 914-15 (quotirgraham 490 U.S. at
397). “Whether a particular usefofce was objectively reasonalikea legal determination rather
than a pure question of fact for the jury to decid®8ckery v. Blackbur®11 F.3d 458, 464 (7th
Cir. 2018) (quotindPhillips v. Cmty. Ins. Corp678 F.3d 513, 520 (7th Cir. 2012)).
1 The City

Defendants argue that the Cigyentitled to summary judgent because PHiiff fails to
identify any custom or policy dhe City that resulted in the adjed use of excessive force against
Plaintiff. Monell v. Department of Soci8lervices of City of New Yoeéstablished that “a local
government may not be sued under § 1983 for pamyinnflicted solely by its employees or
agents.” 436 U.S. 658, 694 (1978). “Insteads iwvhen execution of a government’s policy or
custom, whether made by its lawneak or by those whose edictsamts may fairly be said to
represent official policy, inflicts the injury thtiie government as an entity is responsible under §
1983.” Id. Thus, “[a] local governing body may babie for monetarglamages under § 1983”
only “if the unconstitutional act coplained of is caused by: (& official policy adopted and
promulgated by its officers; (2) a governmergedctice or custom thaalthough not officially

authorized, is widespread and wstittled; or (3) an ditial with final policy-making authority.”
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Thomas v. Cook County Sheriff's De@B04 F.3d 293, 303 (7th Cir. 2010) (citipnell, 436
U.S. at 690Valentino v. Village oSouth Chicago Height5,75 F.3d 664, 674 (7th Cir. 2009)).

Plaintiffs amended complainrdoes not identify any policy or widespread practice or
custom that led to the alleged use of excessiwefagainst him. Nor does Plaintiff allege that his
injury was caused by an offai with final policy-making authority. Plaintiff's deposition
testimony does nothing to cureetie pleading defects. The cldserintiff comes is testifying
that he believed that Chief Smith “gave [his offgéne] illegitimate tait” of cuffing Plaintiff
behind the back, rather than in the front as Plaintiff had requested due to “an old injury.” [57-7]
at 7, Tr. p. 25:12-17. Howevdhe video evidence “blantly contradicts” any suggestion that
Plaintiff was cuffed in back when he was placed under ar&sttt 550 U.S. at 380. Instead, a
handcuff was placed on Plaintiff's right wrist only, and attachetiddoench at Plaintiff's side.
Therefore, the City is entitled to summdmdgment on Plaintifé Section 1983 claim.

2. Chief Thomas

Defendants argue that Chief Thomas iditkexd to summary judgment on Plaintiff's
excessive force claim because thierno evidence that he hatyanvolvement in the questioning
or arrest of Plaintiff. Sectio 1983 “does not establish a systefrvicarious liability; a public
employee’s liability ispremised on her own knowledge aadtions, and therefore requires
evidence that each defendant, through her own actions, violated the Constitugunlar v.
Gaston—Camara861 F.3d 626, 630 (7th Cir. 2017); see asbiams v. Shah927 F.3d 476, 482
(7th Cir. 2019) (public emplogemay not be held liable under 8 1983 “unless they had some
personal involvement in the ajjed constitutional deprivation” Chief Thomas provides a
declaration stating that he waot at the Station during thiene Plaintiff was questioned and

arrested; Plaintiff testified th&ie did not recall seeing Chief Thomatsthe Station on that date;
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and Chief Thomas does not appear in any of ttleotapes that record the questioning and arrest
of Plaintiff. According to I8 undisputed declaration, the only knowledge Chief Smith had of the
events came after the fact whbe reviewed and saved thenmillance video of Plaintiff's
guestioning and arrest. Basedthis record, Chief Thomas éntitled to summary judgment.
3. Officer Peterson and Sergeant Stewart

Officer Peterson and Sergeant Stewart botijuarthat they are entitled to summary
judgment on the merits of Plaintiff's excessivectoclaim, as well as bad on qualified immunity.
“The qualified immunity doctrine provides defendaimhmunity from suit, not just a defense to
liability.” Sebesta v. Davji878 F.3d 226, 233 (7th Cir. 2017) (citiRgarson v. Callahanb55
U.S. 223, 231 (2009)). “Though it @ affirmative defense f@eading purposes, the plaintiff
carries the burden of showingattdefendants are not immunédd. “When examining a qualified
immunity claim, we consider two questions: ‘(Mhether the facts, taken in the light most
favorable to the plaintiff, make out a violati@i a constitutional right, and (2) whether that
constitutional right was clearlestablished at the time of the alleged violatiomAllin v. City of
Springfield 845 F.3d 858, 862 (7th Cir. 2017) (quoti@dbs v. Lomas755 F.3d 529, 537 (7th
Cir. 2014)). The Court “may adess these issues in whatevedasrseems best for the case at
hand.” Sebesta878 F.3d at 233. The Court may algoant qualified immunity on the ground
that a purported right was not ‘clearly establ@gH®y prior case law, without resolving the often
more difficult question whether thmurported right exists at all.Reichle v. Howardss66 U.S.
658, 664 (2012). That is the coutke Court will take here.

“The law is ‘clearly established’ when ‘variogsurts have agreed that certain conduct is
a constitutional violation under fachot distinguishable in a faway from the facts presented in

the case at hand.”Figgs v. Dawson829 F.3d 895, 905 (7th Cir. 2016) (quoti@gmpbell v.
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Peters 256 F.3d 695, 701 (7th Cir. 2001)). The Cdadks first to contrbing Supreme Court
precedent and Seventh Circuit decisions on the idgRaed v. Palme®©06 F.3d 540, 547 (7th Cir.
2018). “If no controlling precedent exists, ‘we hiea our survey to include all relevant caselaw

in order to determine whether there was such a tiead in the caselaw thate can say with fair
assurance that the recognition of the right lpoatrolling precedent was merely a question of
time.” 1d. (quotingJacobs v. City of Chicag@15 F.3d 758, 767 (7th Cir. 2000)). Alternatively,

in some “rare cases” the constitunal violation may be “patentlgbvious” and the plaintiff may

not be required to identify argnalogous cases, if he can show that “the defendant’s conduct was
‘so egregious and unreasonable that ... no reasefafficial] could have thought he was acting
lawfully.” “ Id. (quotingAbbott v. Sangamon Coun05 F.3d 706, 724 (7th Cir. 2013)).

When determining whether the law was cleadyablished, “the righallegedly violated
must be defined at the apprite level of specificity.” Kemp v. Liebel877 F.3d 346, 351 (7th
Cir. 2017) (quotingVilson v. Layne526 U.S. 603, 615 (1999)). The Supreme Court has
“repeatedly told courts ... not ttefine clearly established lawaahigh level of generality.Kisela
v. Hughes 138 S.Ct. 1148, 1148 (U.S. 2018). Although thezed not be “a case directly on
point for a right to be clearly established, existing precedent must have placed the statutory or
constitutional question beyond debateld. at 1152 (quotinyVhite v. Pauly137 S.Ct. 548, 551
(U.S. 2017)). “In other words, imunity protects all but the play incompetent or those who
knowingly violate the law.”"Whitg 137 S. Ct. at 551.

The Court will first evaluate the frisk th@xfficer Peterson performed immediately after
informing Plaintiff that he was under arrest. Pliffirlaimed in his depason that his testicles,

back and knees were injured agithe frisk due to Peterson shakhis pants “hard and furiously”

while he was leaning agst the wall with his hands up. [97-at 10, Tr. p. 34:11-22. However,
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as noted above, Plaintiff's version of eventslwiously contradicted bthe video recording of
the pat-down, which does not shawy shaking of Plaintiff's pas or any sudden movements by
Officer Peterson or Plaintiff. Instead, the viddows that Officer Petaya patted down Plaintiff's
torso, legs, and groin area andptied Plaintiff's pantpockets. See [57-6EX. F, video from in-
house camera, approx.. 4:40 to 4:4Rurther, the video showsathPlaintiff did not make any
objections to the way he was positioned on the wall (for instance, he did not say that he was unable
to stand against the wall withshihands up due to his pre-existingkb@jury). Nor did Plaintiff
give any indication verbally that he was inrpavhile the search waseing conducted (as one
might expect of someone who hadtjbbeen “violently” hit in the ®icles). Further, the medical
records from Plaintiff's visit to the emergency rodime next day recorded that Plaintiff's testes
were “normal” and showed “no swelling amb tenderness.” [57-8] at 26-27. The Court
nonetheless assumes for purposes of its analyaistiie search did cagiain to Plaintiff's
testicles, back, and knees.

Under these facts, Officer Peterson did nalate any clearly established constitutional
right. “A custodial arrst of a suspect based on probable c&iageasonable intrusion under the
Fourth Amendment; that intrios being lawful, a search ird@nt to the arrest requires no
additional justification.”Campbell v. Miller 499 F.3d 711, 716-17 (7th Cir. 2007) (quotihgted
States v. Robinspd14 U.S. 218, 235 (1973)n(ernal quotation marksmtted). Thus, “in the
case of a lawful custodial arrestull search of the person is rmtly an exception to the warrant
requirement of the Fourth Amendment, but 8al ‘reasonable’ search under that Amendment.”
Id. at 717 (quotindrobinson414 U.S. at 235). In this caseisitundisputed that Officer Peterson
had probable cause to arrest Plaintiff for harassin@sed on the text messages Plaintiff allegedly

sent to the complainant. In his depositiorgififf did not deny sending the harassing text
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messages, see [57-7] at 12, Tp.6-10, copies of which Defendahizve included as part of the
record, see [57-1], and authenticated throughdénaaration of Chief @ith, see [57-3] at 3.
Plaintiff also does not dispute that the complaiveanted to press charges against him. See [57-
2] at 1, 1 6 (Declaration of Sexgnt Stewart). Therefore, OfficBeterson had probable cause to
arrest Plaintiff and was justified in perfommgi a full search of Platiff upon placing him under
arrest. See, e.gBeauchamp v. City of Noblesvijlld20 F.3d 733, 743 (7th Cir. 2003) (“The
complaint of a single witness or putative victirora¢ generally is sufficid to establish probable
cause to arrest unless the complaiould lead a reasonable offiderbe suspicious, in which case
the officer has a furthetuty to investigate.”).

Of course, this does not mean that OfficetePsn was free to perform the search in any
manner he chose. A “relativelgxtensive exploration of the m@®n” is permisible, but an
“extreme or patently abusive” search is n@ampbel] 499 F.3d at 717. Nonetheless, Plaintiff
has not identified, and the Court has not disced, any clearly established law under which
Officer Peterson’s search of Ri#ff could be considered exime or patently abusive when
considered in the light depicted by the in-house vi&otf 550 U.S. at 381, and, to the extent
not “blatantly contradicted” by the videml. at 380, the light most favorable to Plaintiff. Given
the facts in the record, “the onlight plaintiff[] can asert” would be the righto be patted down
in a manner that does not result in his pants ngakbntact with his testicles, and “[w]e find no
Seventh Circuit precedent cleadgtablishing such a right.Day v. Wooten947 F.3d 453, 463
(7th Cir. 2020).

“[T]he search of a suspect’s crotch area ingide arrest is reasonable if the search is
calculated to uncover evidence or a weapon andubpect’s private parts are not exposed to the

public.” Maldonado v. Pierri2010 WL 431478, at *7 (N.D. Ill. Feb. 1, 2010); see &lsited

15



States v. Brow233 Fed. Appx. 564, 568—69 (7th Cir. 2007) '§aarch of the private areas of a
suspect’s body is reasalle if the suspect’s private paidre not exposed to onlookerddnited
States v. JacksoB877 F.3d 715 (7th Cir. 2004) (permitting seasthrotch area incident to arrest).
Here, the pat-down of Plaintiff's crotch area was performed over his clothes, resulted in no
exposure of his private parts tatpublic or the officers, was overless than a minute, and was
not accompanied by anyoublesome comments from Offic&eterson or Sergeant Stewart.
CompareSchmidt v. City of Lockpqré7 F. Supp. 2d 938, 944-45 (N.I. 1999) (police officer's
alleged actions during custodialaseh incident to arrest, consisting of reaching under arrestee’s
sweater and feeling her bareshsts with both hands, went beyond proper scope of full search
incident to arrest and constituted extremel amreasonable search in violation of Fourth
Amendment, absent specific suspicions thatséesgeharbored contrabandveeapons; officer also
was not entitled to qualified immunity$tewart v. Rousd.999 WL 102774, at *4 (N.D. lll. Feb.
22, 1999) (“Aggressively grabbing,aping or fondling the genitals afhandcuffed arrestee, while
joking about it to a fellow oftier, may well not constituteraasonable search under the Fourth
Amendment.”).

Further, Plaintiff does nalispute that the pat-down is $éandard protocat the Mendota
Police Department” for “suspects that have bglaced under arrest” and is intended “to ensure
the safety of the officers as well as inmates\asitiors by making sure the suspect is not carrying
any weapons,” as well as “to preserve pot¢et@ence,” since “weapons and other contraband
can be hidden in the crotch areaaofarrestee’s pants.” [57-3]4(Declaration of Chief Smith).
While the Court takes Plaintiff at his word thas testicles hurt due to the pat-down, the video
contradicts Plaintiff’'s claim thathis was due to Officer Peters shaking his pants “hard and

furiously,” 57-7] at 10, Tr. p. 341-22, and Plaintiff offers no othexplanation for his alleged
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extreme testicular pain that Wld be squared with the vidgdor instance, Officer Peterson
squeezing his testicles while removing objectaftos pockets) and no medical evidence showing
any injury to his testicles. Based on this relc@fficer Peterson’s pat-dowof Plaintiff's crotch
area did not violate any clearlytaklished constitutional right.

The Court also takes Plaintiff at his word ttia search caused pain in his back and knees.
But again, Plaintiff’'s explanation that this paias caused by Officer Peterson shaking his pants
“hard and furiously,” [57-7] at 10, Tr. p. 34:11-22clearly belied by the in-house video. Further,
Plaintiff does not claim, and the video does not show, the applicatianyoforce directly to
Plaintiff's back or knees. Perhapyiven Plaintiff's pre-existingdek injury and back pain, being
placed against the wall with his hands up migéte exacerbated hismdition. According to
Plaintiff's deposition testimony, Offer Peterson was aware of back injury. “[A]n officer's
otherwise reasonable conduct mag objectively unreasonable whéme officer knows of an
arrestee’s medical problemsStainback v. Dixon569 F.3d 767, 772 (7th Cir. 2009). However,
there is no suggestion from Plaffit deposition testirony or the video eviehce that Plaintiff
told Officer Peterson, or th&fficer Peterson had any otherywaf knowing, thathe simple act
of standing with his hands against the wall agg lgpart while being patted down would injure or
cause pain to Plaintiff's back or knees. Givea ffcts in the record, ¢honly right Plaintiff can
assert would be the right of an arrestee not to be placed against a wall with hands up when the
officer conducting a pat-down knowlsat the arrestee has a pre-8rig back injury. Once again,
“[w]e find no Seventh Circuit precedeciearly establishing such a rightDay, 947 F.3d at 463,
cf. id. at 462 (“absent any indication an offigeraware the handcuff tightness or positioning is
causing unnecessary pain or injury, the offices aeasonably in not modifying the handcuffs”).

The Court now turns to Plaintiff's claim tHa was handcuffed in a manner that constitutes
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the unreasonable use of force. The Sevemnttuihas “on occasion cegnized valid excessive
force claims based on overly tight handcuff.ibbs v. City of Chicagat69 F.3d 661, 666 (7th
Cir. 2006) (citingPayne v. Pauleyd37 F.3d 767, 774-75, 780-81 (7th Cir. 2003) (denial of
defendants’ motion for summary judgment propeekgtithere was evidenceatharresting officers
handcuffed plaintiff so tightly shiest feeling in her hands and refused to loosen the cuffs when
she told them of theumbness and later undemtéwo carpal tunnel sgeries she said were
necessitated by ¢hhandcuffing)Herzog v. Village of Winnetk&809 F.3d 1041, 1043-44 (7th Cir.
2002) (plaintiff was entitled t@ jury trial on her excessivierce claim where she produced
evidence that the arresting offidacked probable cause for thgest, shoved her to the ground
even though she was not resisting, cracked logh foy forcing a breatheseening device into her
mouth, waited over an hour to loosen handcufésgmplained were tamht, and subjected her
to blood and urine testing at a pdal, even though she had pasa#dield sobriety tests and had
registered a 0.00 Breathalyzer readingyster v. City of Chicag®30 F.2d 706, 714 (7th Cir.
1987) (a properly instructed jugpuld have found excessive usdafe if it believed plaintiff's
testimony that even though she did resist arrest, officers thrested to punch her with a closed
fist, kneed her in the back, dragged her altrggfloor down a hallwayand handcuffed her so
tightly her wrists were bruised; it was also jiany to determine whether there was probable cause
to arrest plaintiff for dsorderly conduct when sleame to pick up her father at the police station)).
The Court findsTibbsmost instructive here. In that case, the Seventh Circuit affirmed the
grant of summary judgment for f@@dant police officers on the mits of Tibbs’ excessive force
claim, rather than on qualified immunity. The recordibbs“indicat[ed] the following: Tibbs
likely suffered some discomfort and pain froomteuffs that Officer Koaitra applied somewhat

too tightly; Tibbs complained to Officer Kooistoace about his handcuffs without elaborating on
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any injury, numbness, or degree mdin; Tibbs was handcuffed for about twenty-five to thirty
minutes (from the time of his arrest to his arriaaihe lockup facility); he experienced redness on
his wrists for less than two days; and hehwitsought nor received medl care for any alleged
wrist injury.” 469 F.3d at 666. On these facts,3agenth Circuit “agree[d] with the district court
that no reasonable jury coulehdi Officer Kooistra’s actions we objectively unreasonableld.
Similarly, in this case, thedeo from the in-house cameradahe deposition testimony of
Plaintiff (to the extent it is ndilatantly contradicted by that videshow the following: Plaintiff
may have suffered some discomfanid pain from Officer Petersamtially applying the handcuff
somewhat too tightly; Plaintiff coplained to Officer Petersome Sergeant Smith once about the
handcuff without elaborating on any injury, numbness, or edegf pain; Sergeant Smith
immediately loosened the handcuffs once Plaintiff complained; Piawsknowledged in his
deposition that the handcuffs menot too tight once they weleosened, though claimed he was
still in discomfort due to swelling; Plaintiff veghandcuffed for less than ten minutes total (from
the time of his arrest to his release whenndke booking); and Plaintiffiad a contusion (bruise)
on his wrist the day after, but did not show any lfsstrength or range of motion in his wrist or
require any medical treatment. Comparing this cadebios which involved similar facts but a
longer period during which the plaintiff was hanfled and a refusal to tmen the handcuffs once
the plaintiff made a generalizedmplaint of pain—as well @ayne Herzog andLestet which
all involved much more severe faetthe Court concludes that théseno clearly etmblished right
of an arrestee not to have cuffs applied too tightly for less than two minutes, where the cuffs are
immediately loosened after the arrestee makeqargkized complaint of pain and the arrestee
requires no medical treatmie See also, e.gSow v. Fortville Police Dep't636 F.3d 293, 304

(7th Cir. 2011) (affirming grant of summarydgment to defendant police officer on excessive
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force claim based on overly tighandcuffs where platiff complained one but presented no
evidence that he elaborated on the pain # dbfendant or requireany medical treatment);
Stainback 569 F.3d at 773 & n.7 (affirming grant eiimmary judgment to defendant police
officers on excessive force ataibased on overly tight handcuffghere, at most, the record
showed that plaintiff “aid that he did not want to be hanéfed because he thought it would hurt”
and “complained generally about pain afte¥ was handcuffed ... ithout any elaboration
regarding a preexisting injury or other infirmitgven though plaintiff sifered two torn rotator
cuffs that required medical treatment).

Finally, the Court considers the allegatiomfr®laintiff's amended complaint that, when
Sergeant Stewart was escortingiRliff to the booking room fofingerprinting, Sergeant Stewart
“grabbed my shirt chest” and “move[d] me with histla.” [41] at 12. In one of his responses to
summary judgment, Plaintiff also asserts: “Aftevas searched | was walked into the fingerprint
room as | was walking to the room [Serged&@tgwart grabbed my chest and struck me causing
physical harm while he threatened me. [Sergeatetjvart then acted imreasonable force when
he hit my chest and with hismarand hands he pulled and pusinegl into the Fingerprint Room
while doing this he threatened my and they alseatened me in the room | was detained.” [74]
at 4-5. In another responsesgommary judgment, Plaintiff magkeio mention obeing “struck”
or “hit” but instead asserts thdtring the walk to the fingermt room, Sergeant Stewart “chest
bumped me and forceably used his hands to grab me and shove me in an unreasonable manner
practically sexually assaulting me tire walk ... while he verballthreatened me.” [86] at 14.

Sergeant Smith and Officer Petemgrovided sworn declaratiostating that Plaintiff was
fingerprinted and booked wibut incident. See [57-Ht 4, 1 4; [57-2] &8, 1 23. To counter these

declarations, Plaintiff was required by Federal Rufl€ivil Procedure 56 and Local Rule 56.1 to
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provide his own affidavit or swardeclaration, or other evidenceating a factual dispute. See
Grant v. Trustees of Indiana Unj\870 F.3d 562, 568 (7th Cir. 2017As the put up or shut up
moment in a lawsuit, summajydgment requires a non-moviparty to respond to the moving
party's properly-supported motion by identifyingsiic, admissible evidence showing that there
is a genuine dispute of materfalct for trial.” (internal quotation marks and citation omitted)).
Plaintiff was specifically informed of this requirenmgyet failed to compgl. See [69] (“Notice to
Pro Se Litigant Who Opposes a Motion for SuanynJudgment” infornmig Plaintiff: “Rule 56
provides that you may NOT oppose summary judgraenply by relying upornhe allegations in
your complaint. Rather, you mustibmit evidence, such astmess statementsr documents,
countering the facts asserted by the defendant asidgamaterial issues of fact for trial. Any
witness statements must be in the form ofdaffits. You may submit your own affidavit and/or
the affidavits of others. You may submit affidavhat were prepared specifically in response to
defendant’s motion for summary judgment.”).

Even if Plaintiff had provided a sworn stamhor other evidence support of his vague
accusations that Sergeant Stewart mistreatedohithe way to be fingerprinted, none of these
allegations appear in Plaintiff's sworn depimsittestimony, during whicPlaintiff was asked to
talk about his “injuries one at a time.” [574&f]7, Tr. p. 25:22-24. The Seventh Circuit has “long
followed the rule that parties cannot thwart theppges of Rule 56 by creating ‘sham’ issues of
fact with affidavits that contradict their prior deposition8ank of Illinois vAllied Signal Safety
Restraint Systemg5 F.3d 1162, 1168 (7th Cir. 1998 his deposition, Rintiff claimed injuries
to his wrist (seéd. at 8, Tr. p. 26), testicte knees, and back (seleat 9, Tr. p. 33) He makes no
mention of any force used on or injuries to hiesth Further, the medicadcords from Plaintiff's

visit to the emergency room tliay after the incident reflect mmplaints abouany pain or
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injury to Plaintiff's chest or any diagnosi$ or treatment foa chest injury. Seie. at 16-17, Tr.
pp. 60-64; see als&7-8] at 21-29.

Even assuming Plaintiff failetb mention the alleged use fafrce on his chest due to a
“memory lapse,” se&opplin v. Wisconsin Central Ltd914 F.3d 1099, 1103 (7th Cir. 2019)
(recognizing exception to “sham affidavit” rukehere earlier testimony waesult of a memory
lapse)—which Plaintiff does natlaim to be the case—the akions in his complaint and
response to summary judgmente @oo vague and conclusory toeet Plaintiff's burden of
demonstrating that Defendants have violatay elearly established constitutional right. Cf.
Ybarra v. City of Chicagd®46 F.3d 975, 979 (7th Cir. 2020) (explag that “[a]pplication of the
reasonableness test ‘requires careful attentidhddacts and circumstances of each particular
case” (quotingGraham 490 U.S. at 396)).

“The right to make an arresecessarily carries with it theghit to some degree of physical
coercion to effect it,” and thefore “[n]ot every push or shoyveven if it may later seem
unnecessary in the peaceagfidge’s chambers, violates the Fourth Amendmesaty 636 F.3d
at 304 (town police officer did nase excessive force in alleljg pushing arrestee into police
car, causing arrestee to bump his head); seeStddoback569 F.3d at 772 (explaining that “[a]n
officer who has the right to arrest an individao has the right to use some degree of physical
force or threat of force to effectuate the arfasiough “that right is ciramscribed by the Fourth
Amendment’s insistence on reasonableness”). hByrtalleged verballause and ridicule” have
been held not to violate an arressegghts under the Fourth Amendmeitoe v. City of Chicago
931 F. Supp. 600, 602 (N.D. Ill. 1996); see @tagel v. Shell Oil Refinergll F. Supp. 378, 382
(C.D. lll. 1993). Plaitiff's nonspecific allegations that h&hirt was grabbed, he was pushed and

pulled, subjected to verbal “threats,” and “practicaéxually assaulted” are insufficient to support

22



a Fourth Amendment violationFurther, none of Plaintiff’'submissions describe how he was
purportedly “hit” or “struck”—witha hand, closed fist or other ebj, soft or hard, unprovoked or
due to Plaintiff struggling or ssting? Nor does Plaintiff deribe the “physical harm” he
allegedly suffered—harm thati®t mentioned anywhere in his dieal records or his deposition.
Based on this record, Plaintiff i@ntirely failed to demonstratieat Sergeant Stewart violated a
clearly established right be free of the use of excessivect when he escorted Plaintiff to
fingerprinting.

To the extent that Plaintiff intended to bring failure to intervene claims against Officer
Peterson and Sergeant Stewart, Defendants are entitled to summary judgment on those claims, as
well. Since Plaintiff’s right to be free of the use of force alleged hereriatadearly established,”
it follows that Officer Peterson and Sergeamv&trt “would not have known that a constitutional
violation was committed, and theoe¢, cannot be liable for failute interveneto prevent one
another’s alleged uses of excessive for@dl v. City of Milwaukee850 F.3d 335, 342 (7th Cir.
2017).

. Sanctions

Defendants also have filedmaotion seeking dismissal of thisse with prejudice as a
sanction for Plaintiff’'s harassy and vulgar communications witlefense counsel throughout the
history of this ltigation. In support of their motiom)efendants have praled a flash drive
containing voicemails that Plaintiff has left c\g the pendency of this litigation for defense
counsel as well as the current pelichief of Mendota, Greg Kellewho is not a defendant in this
case. The voicemails contain both unquestignablgar language (e.gname-calling, including
“mother fu****” and “b**** of the day,” and a directive that cowls'go f*** his cousin”) as

well as physical threats.¢g, a threat to “smack [his] mouth”Defendants submit that given the
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persistence of Plaintiff's behaor it is unlikely that evidentiary or small monetary fines will
change Plaintiff's behavior, anithus they request dismissal with prejudice as an appropriate
sanction.

As the Supreme Court has recognized, weeties misbehave during litigation, courts are
not powerless to intervene and in fact magstion an appropriate sanction for conduct which
abuses the judicial processChambers v. NASCO, In&01 U.S. 32, 44-45 (1991). Sanctions
may be imposed pursuant to rule, statatehe court’s inherd authority. SeRoadway Express,
Inc. v. Piper447 U.S. 752, 765 (1980) (describing theéll-acknowledged’ iherent power of a
court to levy sanctions in resp@i® abusive litigatiopractices”). However, “[b]Jecause of their
very potency, inherent powers must bereised with restraint and discretionChambers 501
U.S. at 44, see alddlach v. Will County Sherif680 F.3d 495, 502 (7th Cir. 2009). This is
especially true when dealing witito selitigants, and especiallyhose who have self-reported
mental challenges, see [57-7] at 4, Tr. p. 1tlll, Bersistent, reprehensible conduct, even pyoa
se litigant, can warrant sanctions up to amdluding dismissal with prejudice. See.,g,
Mohammad v. Andersp8019 WL 3943669, at *3-*5 (N.D. Ill. Aug. 21, 2019).

Here, as ilMohammagthe combination of vile insuleand physical threats easily crosses
the line and warrants sanctions. However, in vaéthe disposition in favor of Defendants on the
merits, Defendants’ request for dissal with prejudice [65] is desil as moot. But this does not
end the matter. Given the egregs and highly inappropriate nadlof those communications, the
Court will refer Plaintiff to theExecutive Committee of the NortimeDistrict of Illinois for a
determination of whether to impose filing redinas or other sanctions and/or discipline on

Plaintiff.
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[Il1.  Conclusion

For the reasons stated above, Defendantiomdor summary judgnre [55] is granted
and Plaintiff’'s motion to dismis§ L] is denied. In view of the disposition in favor of Defendants
on the merits, Defendants’ motion for dismisgath prejudice as a sation for Plaintiff’s
harassing and vulgar conumications with defense counsel [65]denied as moot. However,
given the egregious and highly irmppriate nature of those cormmications, the Court will refer
Plaintiff to the Executive Committee of the NontheDistrict of lllinois for a determination of
whether to impose filing restrictioms other sanctions and/or disliie on Plaintiff. Because this
order resolves all of the remaig claims in the case, a finpldgment will beentered under
Federal Rule of Civil Procedure 58 in favor off&edants and against Plaintiff and this civil case

will be terminated.

Dated:March 10,2020 t E ;/

RobertM. Dow, Jr. &~
UnitedState<District Judge
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