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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIGHTSTAR FRANCHISING, LLC,

Plaintiff, 17 C 9213
2
Hon. Virginia M. Kendall
NORTHERN NEVADA CARE, INC,,
STEPHEN H. NEFF, aniERESA R.
NEFF,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

In 2015, Paintiff BrightStar Franchising, LLGind Defendants Northern Nevada Care,
Inc., Stephen Neff and Teresa Neff entered into a Franchise Agreemeebwiifendants
agreed to operate a franchised BrightStar agency in the Carson Crggd\area, providing
comprehensive diome personal carend medical services to private duty clients and
supplemental healthcare staff to institutional clients. (Dkt. 1). In Decerfté&r Plaintifffil ed
this actionalleging Defendants violated the partiEsanchise Agreement asdeking preliminary
and permanent injunctive relief againthem. (d.). On September 4, 2018, the Court entered a
Preliminary Injunction Order requiring Defendants to, among other things, irategttease
operating anyusinesghat providesathome personal care and medical 8@y to private duty
clients and supplemental healthcare staff to institutional clients in the Carsane@iignd toease
using any telephone number associated withe former BrightStar franchise (Dkt. 67).
Approximately one month lateRlaintiff filed a Motion for Rule to Show Cause as to why
Defendants should not be held in contempt and sanctioned for failing to comply with thes Court
Order. (Dkt. 84).Defendantsin turn, filed a Motion for Reconsideration of the Ctai®rder,
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citing new factghat they argue warrant reversal of the Preliminajyriction. (Dkt. 91). For the
reasons below, BrigBtars Motion (Dkt. 84 is granted and Defendants’Motion for
Reconsideration (Dkt. 91) is denied.

BACKGROUND

Preliminary Injunction Hearing and Order

On June 26, 2018, the Court held a preliminary injunction hearing at which the following
witnesses testified: Thomas Gilday, BrightStar Chief Financial Officer; Jases& BrightStar
Chief Technology Officer; Peter Morris, owner and operator of the Brighf@tachise in the
RenaeSparks, Nevada territory (“BrightStar Reno”); and Defendant Stephen bdleffer of
Allevia Living (successor to Defendants’ former BrightStar agen¢$eeDkt. 66). Following
the hearing and based on the testimprgsented and the partigmst-hearing briefs, the Court
issueda Preliminary Injunction Ordeafter finding for BrightStaron two grounds-the only
grounds on which Defendants opposed BrightStiiotion: that Brightstar sufficiently showed
(1) it is likely succeed on the merits of its complaint and &Jsent a preliminary injunction, it
would suffer irreparable harm outweighing any harm to Defendants or the paliedcby the
injunction sought. (Dkt. 67).

With regard to the latter, the Court foutinditcontrary to Defendant Ne# contentionan
injunction requiring Defendants to close their businessild not cause Defendanhigatients to
lose access to necessary medical based on both Morris and Gildays testimonyat the hearing
that thereare ample providers in the Carson City area that could contareefar Defendants
patients, including but not limited to BrightStar Renld. &t 18-19). Specifically,im a declaration
submitted to the Court and at the hearing, Giltistified tha there are severalompetitors

operatingin the home health care and healthcare staffing industries in the Carson Citynand Re



areas that would be willing to do whatever necessary to take on Defértdghisiargin clients

if the preliminary injunction wre imposed, including for example Amada Senior Care Northern
Nevada, Home Instead Senior Care, Interim Healthcare Northern Ne&S&wiay Helpers, and
Maxim Healthcare Services. (Dkt. 13 at § 28; @i&.at 69:22#0:17). Morris similarly testifie
thatBrightStar Reno and Defendants had several competitors in the Reno and CarsoeaCity

Q Are you familiar with competitors to Allevia Living in thiReno and Carson
City areas?

| am.
Q Who are some examples of competitors in the personaspace?

A Companies, other franchises such as Home Instead, RigthbrAe, Comfort
Keepers. Many others. Interim. And quite a fewom-andpop individual
operations as well, such as Lend A Hand.

Q Who are some of the competitors in the Reno and Carsoraf@ty in the
skilled -- in the skilled care space?

A Companies such as Renown, St. Mgrynterim Home Care, Maxim, Gentiva.
There are others, but those spring to mind.

Q Would you describe this ashaghly competitive industry in both the skilled
care andhe personal care space in the CarSiip area?

A [would say it's very competitive and getting more so eday.

(Dkt. 66 at 89:1890:6). The Court considered and cited this specific testimony in deciding to
issue the Preliminary Injunction Order. (Dkt. 67 at 18-19).

The Preliminary Injunction Order issued by the Caequired Defendants to do the
following:

(1) to immediately refrain from owning, managing, operating engaging in, or
having any interest in any business that provides (a) supptairhealthcare
staff to institutional clients, such as hospitals, nursing homes and clinics, or (b)
comprehensive care, including medical and-nwdical services, to private
duty clients within their home, within the following ZIP codes . . . or wigtin
miles of [BrightStar RenoJand]



(3) to immediatéy cease using the telephone number-Z853696 and all other
telephone numbers and listings used in connection with the operation of
Defendantsformer BrightStar Agency and to take all steps necessary to assign
to BrightStar or its designee the telephone numbe#46133696 and all other
telephone numbers used in connection with the operatiotihedf former
BrightStar Agency . . ..

(Id. at 25-26).
Il. The Parties PresentMotions

Approximately one month after the Court issued its Order, Plaintiff fileMdson for
Rule to Show Cause. In the Motidtaintiff arguel thatDefendantsvere in violation of the Order
because theytill had notceased usingnd/orassigned théelephone number 77861-3696 to
BrightStar or its designee arabntinued to provide care to private duty clients within the Carson
City and Reno areagDkt. 84). The Motion sought both an order requiring Defendants to show
causeas to whytheyshould not be held in contempt for failing to comply with the Ceutrder
and for the Court to impose sanctions against Defendants for their willfubkrédusomply In
response, Defendants arduthat its employees and patients had refused to associate with
BrightStar Reno, whichled for Chapter 7 bankruptcy and went out of business after the’ €ourt
Order was issuedind that despite this, Defendants had reasonably complied with thésCourt
Orderincluding by disconnecting the phone number, winding down its home health care operation
and working to find new options for its employees and patients. (Dkt. 92).

Defendants also filed a Motion for Reconsideration of the Co®reliminary Injunctn
Order pursuant to Federal Rule of Civil Procedure 60@ned or'new facts—namely that
BrightStarReno had filed for bankruptcy and gone out of business. (Dkt.3dfendants argue
the Courts Preliminary Injunction Order should be reversed bectgs€ourt based its finding

that the injunction posed no irreparable harm to the pullithe declaration biorris that



BrightStarReno was able to take on Defendamtatients and employeesa factwhich is no
longer true given the bankruptcyld.j
V. October 19, 2018 Evidentiary Hearing

On October 19, 2018, the Court held an evidentiary hearing on Brigbtstation Neff
and Gilday testified at the hearing regarding the two alleged violations Gfoilmés Order: (A)
failure to cease using antb assign the775-461-3696telephone number and (B) failure to
immediately cease all operations.

A. Telephone Number

As to the issue with the75-461-3696@elephone number, Neff testifielldt Allevia Living
stopped using this number in early September when it cancelled its account with inpaey
Ooma. (Dkt. 96 at 27:81). Neff testified alsthatOoma informed him that Allevia Living was
not able to assign the number to BrightStar but that the number was available fost@rigit
acquire if it took the steps to do sdd.(at 27:1228:4). Neff testified that he then relayed this
information and instructions for acquiring the number to BrightStar's courigél. (

Gilday then testified that on October 3, 20h8, called ther75-461-3696 number and
Teresa Neff answeredld(at 40:1-6). Neff denied that anyone at Alleviaving was answering
calls to ther 75-461-3696 numbaifter the account was cancelled in early Septenilskrat 28:5-
12). Plaintiff argued that, regardless, the phone had clearly not been disconneatesk bas
Gilday testified,as of the date of the hearittge number still went to an answering machine from
which Defendants could retrieve messag@3kt. 39:16-40:6. Neff again denied that Allevia
Living has any control over the voicemail system now associated with the nantbe ability to
retrieve messages left at that numb@bkt. 39:16-40:6. At the end of the hearing, the Court

called the nurber and confirmed that it goes directly to a voicemail system that stdteST he



person at extension 1000 is unavailable, please leavengssage after the tone, when done, hang
up or press the pourety.” (Dkt. 96 at 43:7-21).

B. Continuing Operations

At the hearing, Neff repeatedly asserted that Defendants were actively gvarkinlly
comply with the Cours Order:

A [W]e're actively winding down our practice. . “[O]ur efforts are extensive to
comply with the judges order.

A We're in a phase abmping down the business. That's where all of our efforts
are going. All of our efforts are going towards continuity of caréferpatients
with us not being the provider. Thatvhere our time is going.

Q Sir, have you tried to comply?

A Yes. Yes. Absolutely. Wee working on it all the timaand fully intend to
comply.

(Id. at 8:13-17, 21:8-11, 34:218). Yet, Neff admitted also that Defendants were still operating
Allevia Living (id. at 4:13-15 8:13-18) and continued to provide-mome infusion services to
about 30 patients. He testified further that since the Court issued its Ordend®afs had
transitioned only “[p]ossibly ten” patients to other providetd. §t 8:19-9:3).

Neff claimedthat Defendants were unable to stop providing infusion services because no
other providers are available to continue care for these patidlgH.testified that competing
agencies-such as Renown, St. MasyGentiva and others identified in the preliriy injunction
hearing—lacked either the skilledare license, trained nursing staff, credentials with specialty
pharmacies, or contracting capabilities necessary to provide infusion seryideat 9:4-10:11;
12:24-13:18; 33:598 Neff claimed, ther®re, that it could not comply with the CowtOrder

immediately because the only way to transition patients away from Allevia Liviogheveeach
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patients nurse reemployed with a competing agency that would then need to obtain necessary
credentials, @rocess whiclme claimedvould take six months:

Q Ultimately, the nurses are the ones that provide the canect?
A Yes.

Q AnNd in order for the nurses to continue on, they would have to find a new
employer to work under- new employer with thecredentialing of the
pharmacies to maintain the continuum of care, correct?

That is correct, yes.

Q Isthere any other provider in Northern Nevads ttas that credentialing where
the nurses can go to work for them and continue the care with thesegiat

None. No.

Q Okay. So was it possible to comply with the literal terms of this ruling without
abandoning these patients?

A [l]t was not possible.

Q And what is preventing you from following the literal ternfghe injunction?

A To go toour nurses and well, nurses will not pull off gatient. It doesi
happenWhat is preventing me from complying with the litetatms of the
injunction is that it is a process that can take months to have the nurses
reemployed with another proved which wére doing, and then to move those
patients over, anthen to complete all the credentialing and recontracting that
has to happen. So-tit is not something that can possibly done immediately.

It is something that can be done oveixamonth period.

(Id. at 32:22-33:11, 34:7-18).

Gilday refuted Neff's claims and, consistent with his testimony at the preliminary
injunction hearing, testified that competing agencies in the area are capalé do provide
infusion services:

Q Are youaware of other providers in the market thatadke to provide infusion
services in the Carson City and Rexrea?



A Yes. There are other- Gentiva has the capabilitieShey market those
capabilities. And they can do infusions atd infusions with some of our
national account providers.

(1d. at 39:10-15).

Plaintiff s counsehllso questioned Neff as to whethspecialty pharmaciesvhich are
distinct from the competing agenciesuldalsoserve as alternative providers ofeime infusion
services.Contrary to the testimongitedabove, Nefladmitted thasuch alternative optioaxists,
wherebyno competing agency is involved becaheth a nurse and patient are transfedieelctly
to a specialty pharmacy to continue ¢dre admitted, however, that he had not personally looked
into this possibility for the purpose of complying with the Court’s Order:

A .. .Thereare sometimes opportunities where the nurse can go spé&uogalty
pharmacy te- for the nurse to continue to semat patient.

Q Have you called every specialty pharmacy that iseFeral source for each of
those 30 patients to determine if you can transition to the specialty pharmacy?

A | have not called any of the specialty pharmacies. Thearidled by the nurses,
and that is a nursing issue, to be able to -- if it’s possible, to transfer both
the nurse anthe patient to the specialty pharmacy. So | have notibeeived
in those calls.

Q Have you instructed the nurses to call the specialty pharmacies to idlet&y
services can be transitiongdough them?

A Yes.

Q What stopped you from making that phone call?

A 1 didn't have therelationship. That a — thats a nurse/case manager
relationship.

(Id. at 10: 12-24). Neff did not specify which or how mamurses hdadinstructed to inquire
abouttransitioning care to a specialty pharmacyvhether any nurses followed his direction and,

if so, © what effect.



When pressed, Neff also admitted that specialty pharmacies proaatikeilydepedently

find services for patients when no agency is available to préveeecessary care. He admitted

further that,in his opinion,Defendantdikely would ultimately need to transitiopatient to

specialtypharmacies in order to comply with the Court’s Order but, agjaat,le failed to take

any steps sincthe Court issued its Order tacilitate such transitions

Q

A

Q
A

Is one of the ways that specialty pharmacies find serfocdghleir patients by
using per diem nurses that are outsidarcdgency?

Right, that is typically a very last resort for a specipltgrmacy. It does
happen. That pharmacy would need somedfgtovider license in order to
beable to do that. So thatasvery last resort.

Is that available to Briova RX, Accredor Dohman?

Accredo, possibly. I don’t know | know it's not available to Dohman. And
Briova, | dorit know.

You havert investigated whether or not this is a possiasy of complying
with the injunction?

No, | have investigated that. And | think when all is said and done, that may
be a bigger part of the resolution to the judge’s orders-libat | think is a
serious thing thawe' re investigating.

How long will it take you to investigate that?

I am hoping that we have fully complied with the judge's order by the end of this
year. 2018.

By December 31st, 20187

Yes.

(Id.at 36:6-37:).

During his testimonygilday confirmed that specialty pharmacadter another available

alternative source of care for Defendantatignts and woulgay nurses directly to provide

infusion services to if, in fact, no agency wakilableto do so

A

... [V]ery often in markets where there dtdBrightStar agencies, the specialty
pharmacy will pay nurses travel time to go great distances if their hedlth
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the health of that patient is, in fact, so dependent upon getting that infusion or
getting those infusior that infusion therapy. So we have instances in other
parts of the country where BrightStar agencies are having nurses travel an hour,
two hours, three hours, and the specialty pharmacies reimbursing the nurse for
her travel ime in addition to the fee thatassociated with doing thwfusion.

So | find it very hard to believe that if Mr. Neff was to cease his operatinat

those specialty pharmacies that he mentioned wouldn’t be able to find infusion
nurses in other markets that would be willing to be paid $60 an hour travel time
to go to do an infusion or infusion case.

Id. at 38:21-38:9.

DISCUSSION

Motion for Rule to Show Cause

“The courts power to enforce its order by civil contenmaists in its inherent limited
authority to enforce compliance with court orders and ensure judicial proceedingmducted
in an orderly manner.Pearle Vision, Inc. v. Romrd41 F.3d 751, 757 (7th Cir. 2008])o prevall
onits request for aontempt findingPlaintiff “must establish by clear and convincing evidence
that (1) a court ordegets forth an unambiguous command; (2) the alleged contemnor violated that
command; (3) the violation was significant, meaning the alleged contemnor did nohsalbgta
comply with the order; and (4) the alleged contemnor failed to make a reasonabliégamd
effort to comply’” S.E.C. v. Hyajt621 F.3d 687, 692 (7th Cir. 2010).

A. Telephone Number

The Court’s Orderunambiguouly required Defendants torfimediately”cease using the
telephone number 77861-3696 and tdake all reasonable steps necessary to assign that number
to BrightStar or its designeeBrightStar failed to present clear and convincing evidence that
Defendants failed to substantially comply with this Order. Neff testifiednhearly September,
Defendants cancellethephone company account associated with the4&153696 numberwere
told by the phone company that BrightStar would havactotoacquire thahumber,and sent

instructions to BrightSt& counsel that the number was available for Morris to acquire on
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BrightStars behalf. (Dkt 96 at 27:528:12). In turnBrightStarofferedonly Gilday s testimony
that he called the number on October 3 @nadTeresa Neff answeredhich Neff denies. I4. at
40:1-6). BrightStar does not dispute that Neff sent notice that the number was avaikaigiee
that it attempted but was unable to acquire that numbeditionally, when the Court called the
number during the hearing, it went directly to a voicesaivice ad there was no indicatiohat
either thenumber or thevoicemail accountwas controlled by orassociated with Defendants.
Therefore, the Court denies BrightS¢amotion to find Defendants in contempt with regard to its
use of the telephone number.

B. Continuing Operations

TheCourt’s Ordemwas alsounambiguou# requiringDefendantso “refrain from owning,
managing, operating engaging in, or having any interest in any businessdwidegr. . .
comprehensive care, includimgedical and noamedical services, to private duty clients within
their homé& in the Carson City and Reno are@efendantwiolated that command by continuing
to provide athome infusion services to 30 private clientdow—only after Plaintiff filed its
Motion and the Court ordered that Defendants show cause as to why they have faitaglio c
with the express terms of the CosrOrder—Defendants claim compliance with the Cosirder
was impossible. YeDefendants never notifiethe Court after the Order wastered that it was
havingany difficulty complying. In fact, ten days after the Order was issiBfendants filed a
Declaration asserting that Allevia Living understood its obligatiorder the Order. (Dkt71).
Then, more than two weeks after tbeder was issued)efendants filed a Motion foa Stay
pending appeal on the grounds that immediate closure of the business would cause harm to

Defendants and their employees avad oncenotifying the Court that Defendants were actually
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unable to transfepatients to other providersa process that, if Defendants had been attempting
to comply with the Court’s Order, should have been well underway dirtteat (Dkt. 77).

What is clear from the evidence presented at the October 19 heatiivag, isontraryto
Defendants claimthat theyhave beeriocusingall effortson winding down their businesthey
in facthavetaken no meaningful steps toward transitiorpagents to new care providerseff's
claims that immediate transitions are impossible is anetible andwas entirely refuted by
Gilday’s testimony and Neff's own admissions at the hearing. Most inmilkyst&leff admits that
specialty pharmacies can provide infusion services even absent an-pgmndgr and that
specialty pharmacies are likedynecessary part of the solutifiom complying with the Court’s
Order yet Defendants have refused to even investigate this solution, let alome talegful steps
toward facilitating the transition of patienitsspecialty pharmacies

The Court previously found that the preliminary injunction would not cause Defehdants
patients to lose access to necessary medical care because sufficient pexisgtiéogorovide that
care in Defendants absence. As Gildagnd Neffs testimony demonstrate, the samstill true.
Defendants are required by Court Order to take steps necessapediatelycease operations
and this includestransitioningpatients to alternative providers, be that competing agencies or
specialty pharmacies. Instead, Defendants unilaterally decided te igm@&xplicit Court Order.
Defendants, therefore, have failed to make a reasonable and diligentt@féantnply. Such
disregard for Court orders warrants a finding of contempt.

Hawving found Defendants in contempt, the Court must determine an appropriate sanction.
Civil contempt sanctions “are properly imposed for two reasons: to compel complidghdbev
court order and to compensate the complainant for losses caused by cootsmaptions.Pearle

Vision 541 F.3d at 757 (quotirigowell, 257 F.3d 694, 699 (7tir. 2001)). “Coercive sanctions
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seek to induce future behavior by attempting to coerce a recalcitrant paviyness to comply

with an express court directive Dowell, 257 F.3d at 699 (quotation omitted).Remedial
sanctions, by contrast, are backwardking and seek to compensate an aggrieved party for losses
sustained as a result of the contemsdisobedience.’ld. (quotation omitted).Also, attorneys

fees may be awarded in contempt proceedings at thédistretion.” Tranzact Techs., Inc. v.
1Source Worldsite406 F.3d 851, 855 (7th Cir. 2005)hen considering an appropriate sanction
for a party in contempt, the guiding principle is proportionaliC Filtration, Inc. v. Becker

No. 0#CV-1462, 2010 WL 4930688, at *1 (N.D. Ill. Nov. 30, 2016iting Crown Life Ins. Co.

v. Craig, 995 F.2d 1376, 1382 (7th Cir.1993)).

BrightStar claims generally thdt “suffers harm” as a result of Defendant’s failure to
comply with the Order but has not sought any specific monetary amount édie¢reanctions.
Therefore, the Qart declines to award any-However, toprevent further violation of the Court’s
Order,Defendants must file a status regoytlanuary23, 201Motifying the Courthatit has fully
complied with the Court’s Order, including by transitioning all patients receitihgrae infusion
services to alternative care provideFzilure to do smayresult in a fine to be determined at that
time, in necessary. Additionallipefendants must also pay Plaintiff reasonablattorneys’ fees
and costs incurred in the rule to show cause and contempt proceedings.

Il. Motion for Reconsideration

Defendantgsequest that the @irt reconsider and revergs Preliminary Injunction @ler
pursuant to Federal Rule of Civil Procedure 60(b). (Dkt. ®Rl)le 60(b)permits a party to seek
relief from a judgment or order asarious groundicluding “newly discovered evidence.Fed.

R. Civ. 60(b)(2). “Rule 60(b) relief is an extraordinary remedy and is grantethastgeptional

circumstances.’Harrington v. City of Chicago433 F.3d 542, 546 (7th Cir. 2006jufting
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Karraker v. RentA-Center, Inc, 411 F.3d 831, 837 (7th Cir.2005Pefendants argue that
“Plaintiff persuaded this Court to grant tHpreliminary injunction] order based on the
misrepresentation that Brightstar Reno was ready, willing and ablestonaRefendants’ patients
and employees(Dkt. 91 at 3) and, therefore, the Court would not have issued the Order had
BrightStar Renalready beertlosed and filed for bankruptat the time of the hearing The
recod simply does not support this argument. Morrig'stimony that BrightStar Re could
serveDefendantspatientsvas just one consideration of many supporting the Court’s ruling. Most
importantly, the Court cited to and emphasized evidence demonstrating that “aovpdens” in

the area—and, therefore, not soleBrightStarRene—could provide care for Allevia Living’'s
patientsonce the injunction took effect.This finding was supported not only by Morgs
testimony but also by Gilday, who has consistently and credibly testifiede gbrétiminary
injunction hearing and at theile to show cause hearing thaichalternative providerexist

Because Defendants’ “newly discovered evidence” woatdhave led to a default resitie Court
denies the motion for relief under Rule 60(b$eeChristiansen v. Inmard8 F. Appx 521, 525
(7th Cir. 2004)Rule 60(b)(2) requires a showing that newly discovered evidence “would probably

result in a different outcome”).
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CONCLUSION

For the reasons stated aboBeightStar’'s Motionfor Rule to Show Cause (Dkt. Bés
granted The Court finds Defendants in civil contempt. Defendants must file a stgtod r
consistent with the Court’s direction as explained abové@dmuary 3, 200. The Court also
awards Plaintiff reasonable attorneys’ fees and costs incurred in the rule tocahssv and

contempt proceedings. Finally, Defendants’ Motion for Reconsideration (Dkt. 91) ésldeni

ﬂ‘ ‘J‘ . L] ; ’ ’_‘_
d States District Judge

Date:January 15, 2019
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