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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIGHTSTAR FRANCHISING, LLC,

Plaintiff, No. 17C 9213

V- Judge Virginia M. Kendall
NORTHERN NEVADA CARE, INC.,
STEPHEN H. NEFF and

TERESA R. NEFF

N N N N N N N N N N

Defendants

MEMORANDUM OPINION AND ORDER

In June 2013 efendantNorthern Nevada Cartnc. (“NNC”) and itsowners Stephen and
Teresa Neffentered into a franchise agreement with BiStgat Franchising, LLC to operate a
BrightSar franchise providing horAeealth care in the Carson City, Nevada area. Defendants
later terminated the agreenteand began operating a competing business in the same location
BrightSar suedfor breach of contraatlaiming thatthe Neffs’ new business violated multiple
terms of the franchise agreememrightStar now moves for summary judgment onhitsach of
contractclaim and asks th€ourt to enter a permanent injunction requiring Defendants to comply
with certain terms of the franchise agreemehRor these reasonthe Court grant8rightSar’'s
motion forsummary judgment [Dkt. 14Hnd enters a permanent injunction as set forth below

PROCEDURAL HISTORY

On December 21, 2017, Brighéar filed a onecount complaint for breach of contract
seeking injunctive relief against NNC, which it amended on January 12, @ORi81, 9.) Shortly
after filing theamended emplaint, BrighStar fileda notion for a peliminaryinjunction seeking

an order temporarily halting operations of NNealth services companllevia Living, in
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northern Nevada pending review of the underlying compléiitt. 11, 12.) On January 22, 2018,
NNC moved to transfer theaseto federal district court in Nevada, whiclet@ourt denied.NNC
answeredthe amended @mplaint on February 20, 2018 abdoughta counterclaim against
BrightSar alleging consumer fraud and common law fraud in violation of Nevada law on April
16, 2018. (Dkt. 34, 48.)

OnJanuary 12, 201BINC filed its owncomplaintagainst BrighBtarin Nevada state court
(the “Nevada Complat”) bringinga claim similar to theounterclaimsherefor consumer fraud
and common law fraud arising out of activities and events related to the framgtaseenent(Dkt.

21-1, Dkt. 38 at 1)see also Northern Nevada Care, Inc., et al. v. BrightStar Franchising, LLC
No. 18TRT000011B (1st Dist. Nev. 2018BrightStar moveal to compel arbitration of the claim

in the Nevada Complaint and tbeunterclaimsn this case undehe Federal Arbitration Act and
corresponding provisions of thiranchise agreement (Dkt. 37, 55.) The Court granted
BrightStar’'s motion to compel and ordered that the claim in the Nevada Complaint and
Defendants’ counterclaims be resolved in arbitrati@mightStar Franchising, LLC v. N. Nev.
Care, Inc, No. 17 C 9213, 2018 WL 4224454, aD*13(N.D. Ill. Sept. 4, 2018{"*BrightSar I”).

On June 26, 2018, the Court held a preliminary injundiiearingand heard testimony
from: 1) Thomas Gilday, chief financial officer of Brigtar Group Holdings, Inc.; 2) Peter
Morris, owner and operator of the Bri§tar franchise for the Rer®parks, Nvada territory; 3)
Stephen Neff , calefendant and owner of Allevia Living; and 4) James Kearns, chief technology
officer for BrightStar. On September 4, 2018)e Court granted BrigBtar's preliminary
injunction motion, findindirst that BrighStar was likely to succeed on the merits of its breach of
contract claim Id. at *6. The Courhotedthat Defendants did not dispute any of the elements of

BrightSar’'s breach of contract claim and instead rekadirely on a fraudulent inducement



defense, which the Court rejecteltl. at *6-7. The Court also found that Brigar would be
irreparably harmed without a preliminary injunction and that the balahbarms supported
injunctive relief. Id. at *8-9. The Court ordered Defendants, among other things, to cease
operating a business related to home healthcare or healthcare staffing in the Rerealeaviat
a period of 18 monthand to cease using ddaphone number affiliated with Defendantstmer
BrightSar franchise Id. at *13. Defendants appealed the Court’s preliminary injunction order,
and the Court declined Defendants’ request to stay the order while the appeahavag. péDkt.
74, 95.) Defendants later voluntarily dismissed the apdeaé BrigtSar Franchising, LLC v.
N. Nev. Care, IngNo. 18-2994, 2018 WL 7821524, at *1 (7th Cir. Nov. 21, 2018).

On October 3, 2018, Brig8tar asked the Court to sanction Defendants and hold them in
contempt for failing to comply with the preliminary injunction order. (Dkt884) Defendants,
in turn, filed a motion to reconsider the Court’s preliminary injunction ordergaiiéw factshey
argued warranted reversal of the injunction. (Dkt. 91.) The Court held an evidentiang loea
BrightSar’s motion on October 19, 2018 and heard testimony from Stephen Neff and Thomas
Gilday abouttwo violations of the preliminary injunction ordeiDefendants’ failure to cease
business operations and failure to cease usingotimeer BrightStar telephone numberSee
BrightStar Franchising, LLC v. N. Nev. Care, |ndo. 17 C 9213, 2019 WL 194369, 8-6 (N.D.
lll. Jan. 15, 2019})“BrightStar II'). The Court denied Defendants’ reconsideration grdnted
BrightSar’'s motiors, found Defendants in contempt of the Court’s preliminary injunction order,
and ordered Defendants to pay BrightStar’'s attorneys’ fees and costd teltte rule to show
cause and contempt proceedings. at *6-7.

The parties engaged in discovery andyBtStar filed this motion for summary judgment.

(Dkt. 141.) Defendants oppose the motion dredNeffsare now proceedingro se



STATEMENT OF FACTS
The Neffs’ Response to Brightar’'s Motion

The Court must begin by addressing the Neffs’ responserightBar’'s motion for
summary judgmentThe Neffs who are proceedingro se filed al7-pagememorandum ofaw
and 22 exhibitgesponding to Brigl8tar's motionfor summary judgment (Dkt. 147.) The
memorandum of law includes a section titled “Factual History” containing 40atepstatements
of fact, a 2page argument section titled “Injunctive Relief,” argl®page argument section titled
“Summary Judgment.”

The Neffs’ respnse does not include anything directly addressing EBigtis statement
of material facts There is nothing in their memorandum of law responding to EBigti$ facts,
nor is there a separately filed statement as required by the Court’s local rules. ulecal R
56.1(b)(3)(A){B) requires the party opposing summary judgment to respond to the moving party’s
statement of facts with “a concise response . . . that shall contain:

(A) numbered paragraphs, each corresponding to atidgt concise summary of
the paragraph to which it is directed, and

(B) a response to each numbered paragraph in the moving party’s statement,

including, in the case of any disagreement, specific references to the affidavits,
parts of the record, and other supporting materials relied’upon

See also Ammons v. Aramark Uniform Servs., B&8 F.3d 809, 81&8 (7th Cir. 2004).The
Neffs did not file anything addressing Bri§dr's statement of facts, let alone a response in the

form required by Local Rule 5611.Because the Neffs failed to respond to or dispute any of

! BrightStar filed a Notice to Pro Se Litigant Opposing Motion for Summary Judgnserggaired by
Local Rule 56.2. (Dkt. 144.) The notice explicitly informed the Neffs that:

Your response must comply with Rule 56(e) of the Federal Rules of Civil Precadd

Local Rule 56.1 of this court. These rules are available at any law library. Your@&Riile 5
statement needs to have numbered paragraphs responding to each paragraph in the
plaintiff's statement of facts. If you disagree with any fact offered bpltistiff, you need

to explain how and why you disagree with the plaintiff. You also need to explain how the

4



BrightSar's material facts, those facts are deemadisputed and admitted for purposes of
summary judgmentld.; see also, e.gCurtis v. Costco Wholesale Cori807 F.3d 215, 2189
(7th Cir. 2015) (“The nomoving party’s failure to admit or deny facts as presented in the moving
party’sstatement . . . render[dje facts presented by the moving party as undisputed”); Local Rule
56.1(b)(3)(C) (“All material facts set forth in the statement required of the movingwitirhe
deemed to be admitted unless controverted by the statement of the opposiilg party.

The Neffs’ statement of additional material facts is also deficient in multiges.wlhe
Court could disregard ¢hNeffs’ additional facts solely because the Neffs failed to submit them in
a separate statement as required by Local Rule 56.1 and instead included thenofathgiar
memorandum of law responding to Bri§tar's motion. See, e.g.Cichon v. Exelon Gemation
Co., LLG 401 F.3d 803, 80810 (7th Cir. 2005) (district court did not abuse its discretion by
disregarding nommoving party’s additional facts set forth in a response brief rather than ateepara
statement in the form required by Local Rule 56.8}ill, despite the errors in forrthe Court
reviewed each factual assertion the Neffs included in their baiy of them fail because the
Neffs did not include any citation to the record. When amoring party submits additional fact
they contend require denial of summary judgment, those additional facts must be supyorte
“references to the affidavits, parts of the record, and other supporting matdredipor’ See
Local Rule56.1(b)(3)(C) The Court disregards the Neffs’ fatitat are not supported by citations
to the recad (.e., 11 1, 2, 4, 10, +37, 19,25-26, 282 29-31, 3740). Friend v. Valley View Cmty.

Unit Sch Dist. 365U 789 F.3d 707, 71Q1 (7th Cir. 2015) (disregarding facts contained in-non

documents or declarations that you are submitting support your version of the facts. If you
think that some of the facts offered by the plaintiff are immaterial or irreleyantneed
to explain why you believe that those facts should not be considered.

(1d.)

2 There are two different facts numbered 28 in the Neffs’ response. The @vegadds the “first” fact
28, which appears between facts 24 and 25, because it does not include a citation tadthe recor
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moving party’s statement of additional facts that were not supported by propensitat the
record). There are also instances where the Neffs’ facts do include citations to the betdhe,
material cited does not actually support the proposed fact. Those factsceavdisregarded as
well (i.e, 115-6, 11-12, 34).

To the extentheNeffs facts are relevant to tleimmary judgmennotionand supported
by citations to the record,dlghave been included in thecitation of facts below. Otherwise, they
have been disregarded for the reasmrtinedhere

[l Facts

The Court takes the relevant facts from the parsiegements of undisputed material facts
and supporting exhibits, with the limitations outlined aboVidwe following facts areelevant,
supported by the record, and undisputed.

a. Peter Morris’s Reno Franchise

BrightSar is an lllinoisbased company thainchises its name and business model related
to companion care, personal care, skilled nursing, wound careppersttive care, infusion
therapy, and other various forms of hebesed healthelated services to franchis@s37 states.
BrightSar I, 2018 WL 4224454, at *1In April 2015, DefendantStephen Neff had a series of
discussions with Brigl@tar representativesbout purchasing a Brightr franchise in the Reno,
Nevada area which wakenowned and operated by Peter Morris. (Dkt. 147  3; Dkt-2147
Neff drafted a Letter of Intent, dated May 1, 2015 and addressed to Morris, reddetfingd his
wife’s potentialpurchase of Morris’s Briglstar franchise in Reno. (Dkt. 147  7; Dkt. 14

On May 5, 2015, Morris informed Neff thitte asking price foMorris's franchisewas $525,000.



(Dkt. 147 1 9; Dkt. 14'6.) Neff responded and asked if Morris’s asking price was@ Mprris
informedhim that it was not. I¢.)

b. The Parties’ Franchise Agreement

On June 2, 2015, BrigBtarand NNC(the Neffs’ company) entered into a writteanchise
agreemen(the “Franchise Agreement” or “Agreementiinder which Brighstar granted NNC a
10-yearlicense to operate a Brigdiar franchisein the Carson City, Nevada area. (Dkt. 143 7.)
At the sametime, Stephen Neff (who owned a 49% interest in NNC) and Defendant Teresa Neff
(who owned a 51% interest in NNC) entered iatnagreemerib guaranéeand be personally
bound byall of NNC's obligationsunder the Franchise Agreement, including the-campetition
covenants. I€. 1 10;see alsdkt. 143-5 at 71.)

C. Non-Competition and PostTermination Provisions

In the Franchise AgreememMiNC and the Neffs (togetherDéfendants”)agreed they
would not operate ‘&competing businesgor 18 months after the termination of the Agreement.
(Dkt. 1431 12;see alsdkt. 1435 at 46, 8 11.4(3).) The geographic scofie norcompetition
provisionprovides that Defendants may not operate a competing business at the premhises of
former BrighBtar franchise locatiorwithin any of BrighStar’s “protected territory,br within 25
miles of any other franchised or compamyned BrighStar location (Id.) The Franchise
Agreement defines “competing business” as any business that provides “(&nsmpl
healthcare staff to institutional clients, such as hospitals, nursing leardedinics” and/or 1)
comprehensive care, including medical and-n@dical services, to private duty clients within
their home.” (Dkt. 143 § 1X%ee alsoDkt. 1435 at 46, § 11.4(2).)BrightSar’'s “protected
territory” includes a series of zip codes in the Carson Cityy&ta area. (Dkt. 143 { 12e also
Dkt. 1435 at 12, 8 1.1, and 69.) None of the zip codes in the “protected territory” are in Reno,

Nevada. (Dkt. 143 1 29-30.) Defendants also agreed not to solmisiness fronBrightStar
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customerdor 18 months after the termination of the Agreement. (Dkt. 143 §eE3alsdkt.
143-5at 46, § 11.4(4).) Both i®onth periodgnon-competition and nosolicitation)aretolled
for any period in which Defendants are in breach of the Agreement or any other qhatiugl
which BrightStar seeks to enforce the agreement. (Dkt. 143 JfB1&ee alsdkt. 1435 at 46,
§11.4(5).) Defendants also agreddat, upon termination of the Franchise Agreement, they
would immediately stop using all telephone numbers affiliated with their Bteyhfranchiseand
would not present or hold themselves out as former BrightStar franchiB&es143 § 14see
alsoDkt. 143-5 at 54-55, 8§ 14.1.1, 14.1.5.)
d. Non-RelianceProvisions
Section 24 of the Franchise Agreement prowittheit
Franchisee acknowledges that it is entering into this Agreement as a result of its
own independent investigation of Franchisor’s franchised businessotras a
result of any representations about Franchisor made by its shareholders,
officers, directors, employees, agents, representatives, independent
contractors, or franchisees that are contrary to the terms set forth in this
Agreement, or in any disclosure document, prospectus, or other similar document
required or permitted to be givenRoanchisee pursuant to applicable law.
(Dkt. 143 1 2; see alsdDkt. 1435 at 66, 8§ 24Jemphasis added). Defendaatsoexecuted an
addendum to the Franchise Agreement that explains as follows:
The purpose of this Acknowledgment Addendum is to dete&rmihether any
statements or promises were made to you that we have not authorized or that may
be untrue, inaccurate or misleading, and to be certain that you understand the
limitations on claims that may be made by you by reason of the offer and sale of
the franchise and operation of your business. Please review each of the following
guestions carefully and provide honest responses to each question.
(Dkt. 143 1 23-24;see alsdkt. 1435 at 72, Ex. G.) rl capital letterabove the signature line at
the end of theacknowledgement addendum,reads “YOU UNDERSTAND THAT YOUR
ANSWERS ARE IMPORTANT TO US AND THAT WE WILLRELY ON THEM. BY

SIGNING THIS ADDENDUM, YOU ARE REPRESENTING THATYOU HAVE



CONSIDERED EACH QUESTION CAREFULLY AND RESPONDEDRUTHFULLY TO
THE ABOVE QUESTIONS.” (Id.) (emphasis in original).

In the acknowledgment addendum, Defendants checked “yes” in response to Question 10,
which reads, “[d]o you understand that the Agreement and Disclosure Documaeirt tomentire
agreenent between you and us concerning your BrightStar franchise rights, meanggytpabr
oral or written statements not set out in the Agreement or Disclosure Document twié no
binding?” (Dkt. 143 § 25ee alsdkt. 143-5 at 73.)

e. Termination and Breach

In January 2017, Stephen Neff notified Brigiiatr that the website for Peter MorriReno
franchise (the territory of which was adjacent t@efendants’Carson City franchigewas
advertising that the Reno franchise served clients in “CarsonMiitgen, Fernley, ané&allon”

(Dkt. 147 1 20; Dkt. 1440.) Neff told BrighStar these areas wepart ofhisfranchise’s territory.

(Id.) In March 2017, Neff notified Bright&r thathis Carson City franchise had begun caring for
two patients who had previously been cared for by Morris’s Reno franchise, even theugh th
patients lived in Neff’'s Carson Cityanchise’s territory.(Dkt. 147 § 2122; Dkt. 14712.) Neff

also reported that Morris cashed a reimbursement dioeane of the two patienwfter Neff's
franchisehad taken over her careld In May 2017, Brighstar notified Neff that because
Morris’s Reno franchise had been caring for the two patients before Nef€erCaity franchise
opened, the patients were “grandfathered in for [Morris] to continue to servid@riggnt$tar’'s]
Operations Manual.” SeeDkt. 147 | 24; Dkt. 147-15.)

OnJuly 7, 2017, Brigl&tar ndified Defendants thddefendants defaidtdonthe Franchise
Agreement becaudeey provided services to a client within the adjacent territory belonging to

another franchise. (Dkt. 143 § 32.) The notice demanded that Defeoadiatte default within



30 days by transitioning the account to the neighboring franchise and raa&sigutionpayment

of approximately $32,000 to the neighboring franchigdd. 1(33.) Defendantglid not make the
restitution payment. Iq. T 34.) Instead, a October 26, 2017, Stephen Neff emailed Bt

and said “we are closing our doors as a BrightStar Care effective immediately. We haw vacate
our premises. | am informed that all clients have successfully transitionedrtoaréheroviders.”

(Id. § 35.) Four days later, Brightar sent Defendants a notice terminating the Franchise
Agreement. Ifl. 1 36.) The termination notice reminded Defendants of their obligations under the
Agreementnot to use Brigitar’'s confidential informatiorand not to operate a competing
business within the specified geographic areas for 18 moriths] 37.)

After receiving the termination notice from Brigar, Defendants continued operating a
home health care agency in the Carson City eadad Allevia Living. (d.  38.) Allevia Living
provided care, including medical and Amedical services, to clients within their homekd. ||
39.) Allevia Living serviced patients within the protected territory of DefendamtseicCarson
City BrightSar franchise. Id. {1 40.) Defendants operated Allevia Living from the same office
complex and used theame phone numbaess their former Brigt8tar franchise. I¢l. 17 4142.)
Defendantsemployed the same nurses and care provittes had worked for theiprevious
BrightSar franchise. If. 1 43.) Defendants also held themselves amitformer Brighhtar
franchisees to BrigBtar account partners and other businesséd. { 4446.) Defendants

operated Allevia Living until at least December 20118l { 47.)

10



DISCUSSION

BrightSar now moves for summary judgment against the NeftsNNC? on its breach
of contract claim and asks the Court to grant a permanent injuretisuring Defendants’
compliance with certain terms of the Franchise Agreement
l. Legal Standard

Summary judgment is warrantéd the movant shows that there is genuine dispute as
to any material fact and the movant is entitled to judgment as a matter 'of f@d. R. Civ. P.
56(a). A genuine factual dispute exists if a reasonable jury could find for eittyer pagel v.
TIN Inc, 695 F.3d 622, 626 (7th CR012). A material fact is one that affects the outcome of the
suit. Monroe v. Ind. Deft of Transp, 871 F.3d 495, 503 (7th Cir. 2017). On summary judgment,
the Court construes all facts and draws all reasonable inferences in favor of-theviog paty.
Bell v. Tayloy 827 F.3d 699, 704 (7th Cir. 2016). To defeat summary judgment, a nonmovant
must produce more than a “mere scintilla of evidence” and come forward with “sgecis
showing that there is a genuine issue for trialdhnson v. Advate Health and Hosps. Corp.

892 F.3d 887, 894, 896 (7th Cir. 2018)ltimately, summary judgment is warranted only if a

3In its reply in supporf its summary judgment mion, BrightStar notified the Court that NNC voluntarily
filed for Chapter 7 bankruptcy in the United States Bankruptcy Court for the Distitdvafda on June

25, 2019 (after BrightStar filed for summary judgment but before briefing was compeseDkt. 149 at

1 n.1.) Accordingly, BrightStar indicated that it was no longer seeking summary judgmgstclaim
against NNC due to the automatic stay provisions of 11 U.S.C. § 362(a), but thbsdugfiit summary
judgment against the Neffs individlyal However, NNC’s Chapter 7 case was closed on February 3, 2020.
SeeFinal Decree Discharge of Trustee and Closing of Chapter 7 DaseNorthern Nevada Care, Inc.

No. 1950743BTB (Bankr. D. Nev. Feb. 3, 2020), ECF No. 16. Because NNC'’s bankrcgeyis closed,

the automatic stay is no longer in effeGeell U.S.C. 8 362(c)(2)(A) (“the stay of any other act under
subsection (a) of this section continues until . . . the time the case is clesed)so DeliverMed Holdings,
LLC v. Schaltenbnad, 734 F.3d 616, 621 n.1 (7th Cir. 2013) (“the automatic stay of actions against the
debtor ends at the close of its bankruptcy case”) (citing 11 U.S.C. § 362(c)(2B@9ause the automatic
stay of actions against NNC is no longer in effect, the Gaillrconsider BrightStar's summary judgment
motion as to both NNC and the Neffs individually.
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reasonable jury could not return a verdict for the nonmovamderson v. Liberty Lobby, Inel77
U.S. 242, 248 (1986).
Il. Breach of Contract

To prevail on its breach of contract claim untiémois law,* Brightar must show(1) a
valid and enforceable contraexists (2) it substantially performed the contract, (Bfendants
breached thcontract, and (4) damageaused byhe breach.Swyear v. Fare Foods Cor@11
F.3d 874, 886 (7th Cir. 2018BrightSar has met each elemefthe evidentiaryrecord presented
by BrightStar shows thahe Franchise Agreement is vahadenforceableand that BrightStar
substantially performed under the Agreeme(ikt. 143 §21; Dkt. 13 7 18.) The record shows
that Defendants breached the Franchise Agreement by operating a competing itsimete
protected territory of their former BrightStar franchiBdt. 143 {1 12, 38-41), by doing abthe
premises of their former BrightStar franchige. 1 12, 4), by continuing to use the former
BrightStar franchise’s phone numbéd. (11 14, 42), andybpresenting themselves as a former
BrightStar franchisee(d. 11 14, 4-46; Dkt. 1435 at 54, § 14.1)1 Finally, the record shows that
Defendants’ breachebave harmed BrightStar's brand, its goodwill, its relationships with
customers, and its abilitp refranchise in the Carson City ar@akt. 143 {1 48-52.)

a. Fraudulent Inducement Defense

Defendants do not dispute that Brigtar has proved each element of its claim, and they
do not try to create a genuine dispute of material fact as to any eldmstaad Defendantargue
they were fraudulently induced to enter the FriseAgreement.

To survive summary judgment basedadinaudulent inducement defense, Defendants must

show that: (1) Brigt8tar made a false statement of material fact; (2) knowing it was false or in

* The Franchise Agreement contains an lllinois choielaw provision (Dkt. 1435 at 54, § 22) and the
parties do not dispute that Illinois law applies to Bi&jhar’s claim.
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reckless disregard of its truth or falsity; (3) with intent to induce Defendantstdo iato the
FranchiseAgreement; (4) Defendants reasonably believed the false statement to be truecnd act
in justifiable reliance on it; and (5) that Defendants were damaged as a reakelt oéliance on

the misrepresentatiodPMorgan Chase Bank, N.A. v. Asia Pulp & Paper Co., @7 F.3d 853,

864 (7th Cir. 2013) (applying lllinois law).

Defendants arguney were fraudulently induced to enter the Franchise Agreement based
ona number obupposed false statemebisBrightStar Ultimately, each argument fails becaus
Defendants do not produce any record evidence to support their contentions. First, Defendants
argueBrightStar told thenthattheir Carson Cityarea franchise territory belonged solelyitem
when in reality the territory contained “several” patients of Peter Morris’shhergig Reno
franchise. (Dkt. 147 at 1516.) According to Defendants, Brightstar had “full knowledge” that
Morris was operating in Defendants’ territory both before andr &iefendants entered the
Franchise Agreementid. Though Defendants do not cite any facts to support this argument, the
Court nonetheless reviewed Defendants’ statement of facts and it applyasshandful ofacts
relate toor could arguably suppathis argument The Court will examine each on®efendants
contend that a representative from BrightStar sent thema@in May 2015 showing Morris’s
Reno territory in red and Defendants’ proposed Carson City territory in yellow, aind tane
did theae appear to be red (Morris’ territory) in the yellow (Defendant[s’] terrjtorgDkt. 147 9
11, Dkt. 1477.) The Court ultimately disregarded this fact for a number of reasons: there is
indication in the record that anyone from BrightStar createdrtap or sent it to Defendants, the
map is undated, and it was submitted to the Court in black and white, making it difficwdke
sense oDefendants’ color descriptions. Even setting those issues aside, it is not béasona

interpret a single map, standing alone, agasemenby BrightStar that Defendantf§anchise
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territory did notincludeany patients being served by a neighbofiagchise as Defendantrgue
Defendants also contend that the website for Morris’s franchise advertisiedttttigat it served
patients in Defendants’ territoryS¢eDkt. 1479 18 Dkt. 1479.) Defendants submit screenshots
from Morris’s franchises website which do appear to advertise services in Carson City, but at
most, this proves that Morris was operating in Defendants’ territorywdeat least trying to) at
some point in time. It doesot prove that BrightStar made any particular promisdatse
statement of material fact to Defendants, which is an essential element of aginaurditicement
defense. Otherfacts that seem to support this argumerdre disregarded becausiey did not
contain any citations to the recor@&egDkt. 14791 14 19 31) Defendants cannot create a triable
issue of fact and survive summary judgment without preserglagantevidence to support their
arguments. They have not done so, so thisraemt fails. See, e.g., Springer v. Durflinges18
F.3d 479, 48485 (7th Cir. 2008) (party cannot survive summary judgment without presenting
evidence to support its claims, because “summary judgment is the put up or shut up iIm@ament
lawsuit, when a arty must show what evidence it has that would convince a trier of fact to accept
its version of the events”) (citation and internal quotation marks omitted).

Next, Defendants arguéne¢y were fraudulently induced to enter the Franchise Agreement
because BrightStar told Defendants “that the sale of the Carson [City] territory wisaiwe
upon the later sale/assumption of the Reno territory.” (Dkt. 147 at 16endzts contend tha
“BrightStar falsely asserted that the Reaaitory would be Defendarjtp within 6 months and
that the Carsor{City] area was just to get them going until the entire region would be
Defendantg].” (Id.) Again, Defendants fail to cite any faats evdenceto support tkse
assertios. Thar statement of facts contains a few proposed facts that seem to support this

argument but like Defendants’ previous argument, none of the facts are supported by relevant
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evidence. (SeeDkt. 147 § 1235.) Defendats do submit evidence showing thefore they
entered the Franchise Agreemehngy negotiated with BrightStar and Morris to purchase Morris’s
Reno franchise, but that the deal eventually fell throulgén they could not agree on a purchase
price (Dkt. 147 1 3, 7, 9.) Of course, that donesprove that BrightStar told Defendants they
would eventually acquire the Reno franchise or thattlaechise Agreement for Defendants to
run the Carson City franchise was “predicated upon” Defendantsuellgracquiring the Reno
franchiseas well as Defendants insisOtherproposedacts thatseem tosupport this argument
were disregarded because they did not contain citations to the record. (Dkt1D4713%114, 32
Defendants also argue they wdraudulently induced to enter the Franchise Agreement
because Brigl8tar statedthat it was an “expert in the skilled care business” and that it had
industrydeading software to support Defendants’ medical billing and other administrativ
functions. Acording to Defendants, that was not true and B8gitknew all along that its
software “could not support the type of skilled care business that Defendantiekh to operate.”
(SeeDkt. 147 at 15.) Defendants do not cite any facts to support this argument, pachtiraphs
in their statement of facts that appear to relate to this argurseaDkt. 147 1 151.6) are not
supported by citations to the record. Conclusory claims without evidentiary soppodt create
a triable issue of factSeeSpringer 518 F.3d at 484-85.
Finally, Defendants also point out that Brigtdr relies on the testimony of Thomas Gilday
to prove its case, and they argue that Gilday “recanted most Deblaration” at a March 2018
deposition and instead testified in support of Defendémtstiulent inducement theorySéeDkt.
147 at 15.) According to Defendants, Gildagtgpposed recantation creates a genuine dispute of
material fact on the issue of breach. But despite a few other references to Gilgapsesily

false testimony throughout their brief, Defendants do not cite anydiaetsdence to support this
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claim (such as Gilday’s March 2018 deposition testimaviyere he allegedly recanted the
statements in his declaratjarr otherwise develop the argument in any meaningful way. Eseth
reasons, Defendants’ argument faiee Springe518 F.3d at 484-85.

Because Defendants’ fraudulent inducement defense fails, and because BrightStar has met
each element of its breach of contract claim, BrightStar is entitled to sumrdgrggat.
II. Injunction

With the merits resolved, the Court turns to BrightStar’s request for a permanectiamjun
BrightStar seeks a permanent injunctppeventing Defendants franil) operating a competing
business for 18 months within a defined geographic, §2¢aolicting business from customers
of Defendants’ former BrightStar franchise; (3) using the phone number associabted wit
Defendants’ former BrightStar franchise; and (4) using Confidential Information asdi@fithe
Franchise Agreement; and requiring Defamdato: (5) return Confidential Information, trade
secrets, and other property to BrightStar, and (6mfith the Courta written report under oath
detaiing its compliance with the permanent injunction.

BrightStar is entitled to a permanent injunctionsifows that:(1) it has suffered an
irreparable injury; (2) legal remedies, such as monetary damages, caemaoataty compensate
for that injury; (3) the balance of hardships between the parties warrantstableqemedy; and
(4) a permanent injurion would not harm the public interegBay Inc. v. MercExchange, LI.C
547 U.S. 388, 391 (20063ee also, e.gEntm’t One UK Ltd. v. 2012Shilian884 F. Supp. 3d
941, 955 (N.D. Ill. 2019) BrightStar has satisfied each factor.

First, BrightStar has shown that Defendants violated-campetition provisions of the
Franchise Agreement, as discussed above, &edrijuries that flow from the violation of a non

compete are difficult to pxe and quantify,” making suchn injury “a canonical form of
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irreparable harm” andnaking “restrictive covenants prime candidates for injunctive relief.”
Turnell v. CentiMark Corp.796 F.3db56, 666-617th Cir. 2015)see also Hess Newmark Owens
Wolf, Inc. v. Owens415 F.3d 630, 632 (7th Cir. 2005) (in violations of restrictive covenants, “it
is precisely the difficulty of pinning down what business has been or will be leshihaes an
injury ‘irreparablé”). BrightStar also showed that Defendantsgdrhes harmed its brand and
goodwill, as discussed abaveThese typps] of injuries are presumed to be irreparable because
is virtually impossible to ascertain the precise economic consequences of ietéiagibs, such

as damage teeputation and loss of goodwill Ty, Inc. v. Jones Grp., INn237 F.3d 891, 902 (7th
Cir. 2001)(internal quotation marks and citation omitted).

Next, the balance of hardships favors the entry of a permanent injunction. Defendants do
not identify any hardshiphey would face from BrightStar’s proposgermanent injunctiofsee
Dkt. 147 at 1214), and the Court is not required to speculate as to the harms Defendarits migh
face or make arguments on their beheke e.g., EconFolding Box Corp. v. Anchor Frozen
Foods Corp.515 F.3d 718, 721 (7th CR008) (“It is not the cours responsibility to research the
law and construct the partlerguments for them.”)BrightStar, on the other hand, has identified
the irreparable &rms discussed above. This makes the Court’s balancingetesk The balance
of hardships favors BrightStar and the issuance of a permanent injunction.

Finally, a permanent injunction would not harm the public interest. Again, Defendants do
not make ay arguments to the contrary, and the Court will not do so on Defendants’ behalf. To
the extent Defendants’ current patients might be harmed if Defendants are fatgpmviding
care for them, BrightStar has shown that there are other providaes@atson City area who can
offer the same services. (Dkt. 143 {§58) And it is in the public interest to enforce non

competition provisionsvhere, like here, they are “reasonably limited in time and geographical
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scope” Preferred Landscape and Lighting, LLC v. Albd62 F. Supp. 3d 746, 752 (N.D. Ill.
2016) For these reasons, the Court grants BrightStar’s request and enters a amjuanotion,
which is set forth in detail below.
V. Bright Star's Attorneys’ Fees

The Franchise Agreemeptovides thatf BrightStarincurs costs and expenses to enforce
its rights or Defendants’ obligation under the Agreement because Defendatedaply with
the Agreement, Defendants agree to reimburse BrightStar the costs and expémses,
including attorneys’ fees.SeeDkt. 143 § 19; Dkt. 145 at 63 § 19.2.) Accordingly, BrightStar
is awarded its attorneys’ fees and costs as provided in the Franchise AgreBnghiStar must
file a fee petition wittn 90 days of the entry of this order. Additionally, the Court previously
awarded BrightStar its attorneys’ fees in connection with bringing a sugcpsestective order.
(Dkt. 162.) BrightStar filed a fee petition as ordered, which Defendants objectédkin.163,
164.) BrightStar should include those fees in its forthcoming fee petititimey can bacluded
in the Court’s consideration of the final attorneys’ fees award. nidafes will have an opportunity
to object to BrightStar’s forthcoming feetition. The parties shoutdrefully review Local Rule
54.3, which governs attorneys’ &eepetitionsand requires the parties to “confer and attempt in
good faith to agree on the amount of fees or related nontaxable expenses that shouldeog awa

and sets forth a detailed process for doing so. L.R. 54.3(d).
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CONCLUSION

BrightStar’'s motion for summary judgment [Dkt. 141] is grant@dightStar is awarded

its attorneys’ fees and costs as provided in the Franchise Agreemeféndants are hereby

orderedo:

1.

refrain, for a period beginning upon entry oisthermanent injunction order and ending
18 months latet,from owning, managing, operating, engaging in, or having any interest
in any business that provides (a) supplemental healthcare staff to institutiomsl sliech

as hospitals, nursing homes and clinics, or (b) comprehensive care,rigatueiical and
non-medical servicedp private duty clients within their home, within the following ZIP
Codes: 89403, 89406, 89408, 89410, 89413, 89415, 89420, 89423, 89429, 89430,
89444, 89447, 89460, 89701, 89703, 89704, 89705, and 89706, or within 25 miles of any
BrightStar agencywhether franchised or owned by BrightStar or its affiliates);

refrain, for a period beginning upon entry oisthermanent injunction order and ending
18 months late?,from soliciting business from customers of NNC’s former Agency or
from any National &counts;

cease using the telephone number-Z8%-3696 and all other telephone numbers and
listings used in connection with the operation of Defendants’ former Bright§earck;
refrain from using any Confidential Information for any purposes;

return to BrightStar the Confidential Information, and all trade secrets, caididen

materials, and other property owned by BrightStar; and

® Under theFranchiseAgreement at issue, the-hnth period shall be tolled for any period during which
Defendants are in breach of the covenant

® Under theFranchiseAgreement at issue, the-h®nth period shall be tolled for any period durimigich
Defendants are in breach of the covenant.
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6. file with the Court and serve upon BrightStar and its counsel within ten (10) days after
entry of the permanent injunctionwaitten report, under oath, setting forth in detail the

manner in which Defendants have complied with such permanent injunction.

Date:February 11, 2020
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