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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MADELEINE YATES, on behalf of
herself and other persons similarly situated

Plaintiff,
Case No. TC 9219
V.
Magistrate Judge Sunil R. Harjani
CHECKERS DRIVEIN RESTAURANTS,
INC. and VIBES MEDIA, LLG

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Madekine Yates, on behalf of herself and other persons similarly situateds bring
this class action agast Checkers Drivén Restaurants, Inc. and Vibes Media, LLC, alleging that
Defendants violated the Telephone Consumer Protection Act (“TCPA”) by sending dingarke
messag¢o hervia text messageithout her express written consent in response to her request for
a free hamburgerThe parties have reached a settlement agreement andonéwal approval
of their class settlementFor the reasons explained below, the Court reserves considerftion
final approval until the parties notify thdassmembers of th@roposed settlementia text
message. Plaintiff&Jnopposed Motion for Final Approval of Class Settlement [142] is denied
without prejudice. The final approval hearing set for November 10, 2020 is stricken and will be
reset as part of the supplemertéat messagaotice plan.

BACKGROUND

On January 17, 2020, the Court issued an order granting preliminary approval of the class
settlement antheform and manner of notice proposed by theips. Doc129. The notice plan

consisted of: (1) an email notice to each settlement class member for wh@@ettieenent
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Administratorcouldlocaie an email address; (2) a mailed “shftm” notice to each of the class
members for whom all email notices were returned as undeliverable and a completg malil
address could be located; and (3) a “kdaign” notice which was made available on the Settleme
Website.ld. at 112; doc. 125 at 9-10, 29-29.

In order to ascertain email addresses potential class members, th&ettlement
Administrator received data from Defendants identifying the pool of 1,890,005 unique phone
numbers who received text mages from Defendants during the class pefibe “Class List”)

Decl. of Jennifer M. Keough, Aug. 11, 2020, 1 4 (“Keough Decl.”) (Doc-342Using reverse
lookup technology i(e. skip trace), theSettlementAdministrator obtained 3,913,470 emalil
addresses which were associated with 1,419,400 telephone numbers or 75% of the total phone
numbersld. The balance of the unique cell phone numbers (470,605 telephone numbers) did not
return an email address at all or returned an invalid email adtttesSf the 3,913,470 emails

sent, 3,578,016 were delivered and 335,454 were undeliverable, resulting in a 91.43%
deliverability rate.ld. at 1 910. The undeliverable emails related to 34,597 unique cellular
telephone numbergd. at § 10. The Settlement Administrator mailed a postcard notice to each of
the 26,594 class members for whom all email notices were returned as undelisachiilevas

able to locatea mailing address througthe skip-trace processld. at § 11. The Settlement
Administrator tracke®99 postcard noticgbatwere returned as undeliverable. at  13.

The Settlement Administratoalso established a dedicated case website to provide
additional information to the class members, answer frequently asked questionsp\arzlasis
members to file a claim electronically. Keough Decl. at § 14. The website ©2&v£208 views.

Id. A casespecific tollHfree numbemwas established to allow individuals to obtain additional

information regarding the settlement, and thefrele number received 192 calld. at 11 1617.
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The responsw the notice plan wasxtremelylow, resulting in alaims rateof 0.37% of
theClass List The Settlement Administrator received 58,736 timely claim foie®ugh Decl.
at 1 23.However, hoseclaims were analyzed and categorized as follows: (a) 12,125 claim forms
were identified as duplicates, fraudulent, or test claims and denied; (b) 39,594cctasnwere
submitted with telephone numbers that do not appear onldlssl@st; and (c) 7,017 claim forms
were submitted with telephone numbers that appear odléssList. Id. As a result, the parties
have moved for approval of tlekass settlement where only 7,017 outmdraximately 1.9million
potentialclass members will receive any monetary vailighe form of coupon# this settlement.

DISCUSSION

Review of a proposed class action settlement generally involves two tefise first
step, the court primarily relies on the submission of the parties to determine iftites plan
appears adequate. If the court grants preliminary approval andiaeshaotice to the class, the
parties then move to the second step sedkiatjapproval of the class settlemeiithis two-step
approval process allows the court to determine, among other tiwhgther notice effectively
reached class members. Inatetining whether to finally approve the settlement, the coust
makea determination regarding the adequactheinotice program.This determination is made
after the claims deadline expirso the court has a complete factual record on whicloisder
whether“the notice plan achieved what it promiSeBederal Judicial CentgfFJC”), Judges’
Class Action Notice and Claims Process Checklist and Plain Language, @uitl¢2010). In
making its determinationhé FJC instructs courts to “[lJook favidence that the notice plan
reached the class members as well as anticipdtedCourts may evaluate the success of a notice
plan by the number of claims submittéGufman v. Am. Express Travel Related Servs,, 288.

F.R.D. 404, 407 (N.D. lll. 2012) (“In the Preliminary Approval Order . . ., the court found the
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notice plan . . . to be adequate to provide meaningful notice to the class members . . . . But the
abysmal response rate has prompted the court to reconsider that decision.”).

In this casethe class consists of all individuals within the United States who were sent a
Checkers or Rallg-branded promotional text message by or on behalf of Defendants from
December 21, 2013 to March 8, 2019. Defendants themselves do not have theaddrasses,
or email addresses for class membeffe Settlement Administrator semdividual notice to
email addresses associated wi#h19,400 othe cellular telephone numbers based on s&ipng,
direct mail notice t026,594 class members for whom all email notices were returned as
undeliverable and mailing address was located though the gkgre processandestablished
settlement website containing relevant information and documents. GiveHotiner than
expected response rate, the Coumdw questions the effectiveness oistprimarily email notice
campaignDoc. 150 at 1.

When a class is certified through settlement, due process-eaeral Ruleof Civil
Procedure3 require that the court “direct notice in a reasonable manner tassdlrnembers who
would be bound by the proposal.” Fed. R. Civ. P. 23(83§iKaufman 283 F.R.Dat406. Rule
23(9(2) requires “the best notice that is practicable under the circumstances ngéhdividual
notice to all membawho can be identified through reasonable effort.” Fed. R. Ci23@)(2)
seealso Wright v. Califang 587 F.2d 345, 355 (7th Cir. 1978) (“Due process, unlike some legal
rules, is not a technical conception with a fixed content unrelated to timeaplhceécumstances.
Due process is flexible and calls for such procedural protections as thaulparsituation
demands.”) (internal citations omitted)Class notice may take the form of “United States mail,
electronic means, or other appropriate means.” Fed. R. Civ. P. (¢)(2)(B). Thedsnmittee

Notes to the 2018 Amendments to Rule 23 “recognize contemporary methods of giving notice to
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class memhs” and that “technological change” has “introduced other means of communication
that may sometimes provide a reliable additional or alternative means of giving dtieethan

first class mail. Advisory Committee Notes to 2018 Amendments to Rule 23(c)(2)Colinehas
“nearly complete discretion to determine the form and content of notice torokEsbers.”
Kaufman 283 F.R.Dat 406.

At the time it approved the proposed notice plan, the Court believed it was adequate to
provide notice to class members associated with the 1,890,005 unique cellular telephone numbers
on the Class List.But only 7,017 valid claims were submitted despite 1,890,005 text messages
during the class period. This represents a claim rat@33®6, leaving 99.63% of the class
members without angnonetarybenefit from the settlementn light of the representations at the
settlement conferencéje parties and the Court did not expect only 7,017 class members who
received the text message to file claims. There are sevesdbledsctors that might have had an
impact on the claims rateone is an ineffective direct email notice plan.

To address the incredibly low number of valid claims, the Court raised the possibilit
giving notice of the proposed settlemémiclass members by text mességeach of thephone
numbers who received text messages from Defendants during the Class!Pdétlaintiff
respondedhat the “[p]arties should fissue notice via text message” and “the Court is well within
its power to order the [p]arties to do so.” Doc. 151 at 1. Defendants, on the other hand, contend

that “providing notice via text would not be appropriate in this case, as it would plbgentia

1 The Court remains convinced that notice by electronic meerish is clearly more convenient
and substantially less expensive than notice by mail, is an adeqgeans to disseminate notice in this case.
Checkers does not have names and addresses for class members, andchibtimuftracticable under the
circumgances to require Defendants to attempt to locate accurate mailing addressesefdhan 1.8
million class members. Individual mailed notice would be experd also not reasonahfelight of

the amounts at issue in the settlerserd the other viable option of individual notice by t@essage

5
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exacerbate the very harm that Plaintiff sought to prevent in bringing the action and could expose
the parties and the Claim Administrator to additional risk under the TCPA.” Doc. 150 at 6.

The Courtfinds that supplemental notice by text message is appropriate in thibcase
threemainreasons.First, the Court views thenexpectedlyow claims rate in this caseabout
one third of 1%—as a warning that th@imarily emailnotice program malkave been inadequate.
Theexceedinglylow response ratmay be attributable to the failure to utilize electronic notice to
the fullest extent possibleEmail and text messages are both electronic forms of communication
which are common ancan beeffective Vega v. Point Security, LLQ017 WL 23289, at *4
(W.D. Tex. Sept. 13, 2017) (“email and cell phone numbers are a stable, if not primary, point of
contact for the majority of the U.S. population.”). However, many Americans use texgegessa
as their primary contact and access text messages much more than they would exgailaor
mail. “The reality of modenday life is that some people never open their-tilass mail and
others routinely ignore their emails. Most folks, however, cheek text messageregularly (or
constantly)."Lawrence v. Al Cleaning & Septic System Sys., |.2G20 WL 2042323, at *5 (S.D.
Tex. Apr. 28, 202Q)seealso Thrower v. UniversalPegasus, Int’l InR020 WL 5258521, at*12
(S.D. Tex. Sept. 2, 2020) (“When it comes to personal email accounts, we haveonedditi
ourselves to tune the messages out, assuming they are unwanted advertisemantsediaci
notifications, unwelcome chain mail, a fake Nigerian prince seeking to trangjerdams of
money out of the country, phishing scams, etc.JEJmails have the infelicitous tendency of
slipping through the cracks, especially when folks have multipteaié accounts €.g, work,
personal, school) with which they must stay current . . . . The same cannot be said about text
message; people keep up with thefrhtower, 2020 WL 5258521, at *1M.A. by Ashear. NRA

Grp., LLC, 2019 WL 2357767, at *2 (E.D.N.Y. June 4, 2DI&cognizingthat our “primary
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methods of communication have evolved” to include “text messages and phone calls to cellular
telephones). Indeed, one court faced with a request to send notice to potential class members by
text message in addition to emaildamail observed that “providing notice via text message in
addition to other traditional notice methods will almost always be more appropriatedermrmo
society.” Dickensheets v. Arc Marine, LI.@40 F.Supp.3d 670, 672 (S.D. Tex. Feb. 19, 2020)
Given the reality of communications today, text message notification may be matevefs
notifying potential class members than emailed notice alone.

As evidence of the success of the notice campaege, the partiesinal approval motion
points ou that the Settlement Administrator was able to obtain one or more associated emalil
addresses fqust over 75% of the total phone numbers and cites the FJC’s Class Action Checklist
recommendation of a target of at least 70% reach for class action rastipaignsDoc. 142at
12. Although areachrate of 75% is normally adequatdhe Court believes the reach rate
exaggerates the effectiveness of the email campaign in thisvbasetexting has become the
primary method of communicating for many Americans, 100% of the class communicated with
Defendantdy text the class did not communicate wiblefendantshrough email, andbout one-
third of one percent of the class submitteehld claim. Moreover,althougha seventy percent
reach may be the minimum needed to demonstrate the adequacy of a proposed notide plan,
alsoreasonable to expect an effective notice campaiggeithup toninetyfive percent of a class.
SeeRJC, Judges’ Class Action Notice and Claims Process Checklist and Plain Language Guide
at 1, 3 (2010).

At this stage, the Court concludes thatail notice as the primary manner to inform the
class about the settlement was not the besice practicableunder the circumstancesThe

availability of the 1,890,005 cellular telephone numbers who received text messages from
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Defendants calls for a more extensive notice plemaddition to the email delivery, the Court
finds that it would be effective and gmticable to provide potential class members with
supplemental text message notick.supplemental text message notice campaign will reach a
significant number of additional class members with minimal effort and expandehas the
potential to increastne claimgesponseate as well

Moreover, asupplementatext message notice campaignthis casds well-tailored to
reach the maximum number of class memb&se Advisory Committee Notes to 2018
Amendments to Rule 23(c)(3) (notinghen selecting a method of giving notice, courts should
consider “class members’ likely access to such technolpgitie Class List of 1,890,005 unique
cellular telephone numbers contains almost the entire universe of clasemrsgmtoreover text
messages are wailited to notifying potential class members, since the alleged violdteyes
arose out oDefendantstext messages in response to class members’ texted request for a free
hamburger.The potential class members #rasparticularly confortable communicating by text
message and this form of communication may be more likely to effectuate notite tha
communicating by emailLike FLSA cases whergassnotice via text message has been allowed
because “it is a form of communication previously used by the employer to communicats with i
employee,” text message is a form communication previously used by 100%¢lBisthenembers
to communicate with CheckeButler v. TFS Oilfield Services, LLQ0O17 WL 7052879t *7

(W.D. Tex. Sept. 26, 2017)n this casePefendants did not communicate with class members

2 Defendants assert that “[g]iven the age of the data at issue, it is likely shhset of these phone
numbers have since been reassigned or ported, such that the suipsamiber of the phone numbeay

not be the same individual” whoassent the promotional text message by Defendants. Doc. 153 at 5.
While it is possible that some class members’ phone numbers have beemeeaghigre has been no
showing as to how many of these phone numbers have likely besigneas The Court is awilling to
assume withoutome support in the record that reassignment would affect more $naallasubset of the
class members.
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through email. Thus, text message notification is particularly approjeatase Defendants
have the cellular telephone numbers for virtually all of the class merabdrBefendants’ contact
and communications with class members occurred only via text mesisagddition notice by
two separate methods, email and text messageases the likelihood that more potential class
members will receive notice of the proposed settlenizginkensheets440 F.Supp.3d at 672 (the
relevant question is whether “potential plaintiffs are more likely to receitieenaf the lawsuit if
Plaintiffs are permitted to deliver notice via text message in additiomtaieand mail?”).

Secondthe Court’s concerns as to the notice plan also relate tvémy-five perceniof
potential class members who receivea individual notice at al through the email campaign
despite the fact that Defendants have their cellular telephone numbers and theybwilhtdoy
the settlementTwenty-five percent of the cell phone numbers that did not return an email address
or returned an invalid email address comprises 470,605 individuals, which is a significdor
of class members vahdid not receive individual noticeAt the time that it approved the notice
program in this case, the Court did not anticipate tiwanhty-five percentof the potential class
members would receive no direct notice of the potential settlement though thecamgadign.

The motion for preliminary approval of the class settleraéstdid not indicate wht percentage

of the class the Settlement Administrator expected to reach via lemsei on its experience in
other class actiong-urthermore,tltenotice plan provided no backup for individual notice to class
members whose telephone numbers did not return an email address at all or returneddan inval
email addressMoreover, besides the 470,605 class members for whom a verified email address
was not locatedhere are twadditionalsubsets of class members who did not receive any direct
notice: (1) 8)03class member®r whom all email notices were returned as undeliverable and the

Settlement Administrator was not able to locate a mailing address though tteas&iprocess
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and (2) 399 class membewkhose postcard notices were returned as undelivetgabdteigh Decl.
at 7 1011, 13.

Failure to notify these class membueiiso were reasonably identifiablenderghe notice
plan deficientSeeEisenv. Carlisle & Jacquelin 417 U.S. 156, 177 (1974)n a case involving a class
certified pursuant to Rule 23(b)(&ule 23(c)(2) require$ndividual noticebe sento all members
who can be identified through reasonable efforttiere, class members associated with,a@7
(470,605 + 8,402elephone nmbers are easily ascertainable and there has been no showing that
notice could not be text messaged to each of thMgtice by text message the same phone
numbers to which the challenged text messages giving rise to the claims wesersasbmably
calculated to reach ¢ke class members. The email campaign’s reacb%fof class members is
not a valid excuse for not providingdividual notice to 48,007 ascertainablenembers of the
class. As the Supreme Couhas noted;individual noticeto identifiableclassmemberss not a
discretionaryconsiderationto be waived in a particular case. It is, rather,an unambiguous
requirementof Rule 23. . . . Accordingly,eachclassmemberwho can be identified through
reasonableffort mustbe notified . . . . . "Id. at 176 These479,007class memberdid notget
direct notice ofthe opportunity to make a claim, object to the settlement, coutpof the
settlementespite the fact that Defendants have their telephone numbers and their righes will
terminated by the settlement.

In sum, theemailnotice plan was not wethilored to reach the maximum number of class
members.A single email notice, along witmailed postcard notice to 26,594 class members and
a settlement websitevas not the best practicabtetice under the circumstances, particularly
where potential class members were easy to reach by text messageragdive percentof the

class receiveno direct noticavhatsoever Given the specific facts of this case, the Court believes

10
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that sending notic® the class by text message will be as effective or more effective than sending
the notice by email.Re-notice via text messageillvalsonot be expensivePlaintiff’'s counsel
represents thahe cost of transmitting a single text message notic®tmillion cellular telephone
numbers would be approximately $18,0@c. 151 at 2. Accordingly, the Court holds that
individualized notice ¥ text message is the best notice practicable

Further neither the TCPAFederal Communications Commissi@girCC’), nor case law
hasfound that notice to potential class members of a proposed settlemient vieessage violates
the TCPA. Nothing in Section 227(b)(1) of the TCPA or in TCPA case law expressly prohibits
the Court from directing the use of text messages to inform potential class maind@roposed
settlementSee47 U.S.C. § 227(b)(1). ThHanguage o8 227(b)(1) makes it unlawfdbr any
“person; to “makeany call . . . using any automatic telephone dialing system . . . to any telephone
number assigned to a . . . cellular telephone sehabsgent prior express consent, an emergency,
or other exceptions. 47 U.S.C. § 227(b)(1). “The TCPA does not define ‘person,” but the
Communications Act of 1934, which the TCPA amended, defines person as an ‘individual,
partnership, association, joistockcompany, trust or corporation.8chuppe v. Harris & Harris,
Ltd.,, 2019 WL 2473832, at *1 (N.D. Ill. June 13, 201€9p47 U.S.C. 8 153(39 The statute
excludes all government entities from the definition of a “pers8ee¢ CampbelEwald Co. v.
Gome, 577 U.S. 153, 166 (2016) (“The United States and its agencies ... are not subject to the
TCPA's prohibitions because no statute lifts their immunity.”).

The FCChasalso foundhat the term “person” in the TCPA “does not include the federal
government or agents acting within the scope of their agency under celam@ninciples of
agency.”In re Rules& Regulations inplementinghe Tel. ConsumeProtectionAct of 1991,31

F.C.C.Rcd. 7394, 7398July 5, 2016) see alsdd at 7394(clarifying that“the TCPA does not

11
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apply to calkmade by or on behalf of the federal government in the conduct of official government
business, except when a call made by a contractor does not comply with the government’s
instructions.”). Here, as a fiduciary of the classjs the Court’'s duty to ost that noticeof the
proposed settlement be sémtlass member€ulverv. City of Milwaukeg277 F.3d 908, 915 {7
Cir. 2002); Fed. R. Civ. P. 23(e)(1)(Bgs part of Rule 23's settlement approval process, “[tlhe
court must direct notice in a reasonable manner to all class members who would be bbend by t
proposal . ..."”). In accordance with that duty, @oairt mayordercounsel to send notice to the
class.Oppenheimer Fund, Inc. v. Sande487 U.S. 340, 354 (1978) (“It is clear that Rule 23(d)
vests power in the district court to order one of the parties to perform the tasksarg to send
notice.”). Rule 23(c)(2)(B) also explicitly authorizes tReurt to direct the best notice that is
practicable under the circumstances, including by electronic means.

Moreover the TCPA was designed to target telemarketing solicitationse Rules&
Regulationdmplementinghe Tel. ConsumeProtectionAct of 1991,31F.C.C.Rcd.at 7399 no.
62 (“[T]he legislative history indicates that Congress was particularly fdauseelemarketing.”).
Text messages for the sole purpose of alerting potential class memb@repbdsedclass action
settlement arelearlydistinguishable from commercial telemarketing activity thaif CPA seeks
to regulate. Hancock v. Lario Oil & Gas Cp2019 WL 3494263at *4 (D. Kan. Aug. 1, 2019)
(“[T]he Court is unpersuaded that allowing limited text message notice to pbbotsEamembers
violates Congress’s goal in passing the Telephone Consumer Protection Act. The matice is
telemarking communication and thus nobhtmnplatedy the a&t.”).

In addition case law supportke Court’s discretion to order disseminatiortlass notice
viatext message. INneroudlistrict courts, including in this district and circuit, hasgproved of

the use of textnessages to provide notice to class memlssaBrashier v. Quincy Prop., LLC

12
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2018 WL 1934069, at *6C.D. Ill. Apr. 24, 2018)“While notice by text message is not uniformly
permitted by the courts, this Court finds that notice by text message is agigapthis case.”);
Inre AT &T Mobility Wireless Data Services Sales Litigat@r0 F.R.D. 330352(N.D. Ill. 2010)
(St. Eve, J; seealsoDocs.151 at 1, 153 at 9sn7 & 8 (listing casespproving class notice via
text message As to Defendants’ contention that “no party has been able to identify a single TCPA
case where the court ordered notice via text message,” Defendants acknowledge thatrs®me cou
have approved class notice via text messagesunderlying cause of actionadsoirrelevant for
purpose®f determining whether coudrderedclassnotice via text messag@plicatesthe TCPA.
The Courtfurthernotes that numerouurts have allowed notice to be delivereddmsimileto
class members in TCPA casdsllenging unsolicited faxed advertiseme®iseCity Select Auto
Sales, Inc. v. David Randall Associates,, 18614 WL 413533, at *2 (D. N.J. Feb. 3, 2014) (noting
“the irony of using faxes to disseminate class notice in a [TCPA] lawsuit regardingibed déix
advertisementsbut finding notification by fax the “most practicable” under the circumstaanues
citing NorthernDistrict of lllinois casespprovingfax notice of proposed settlements in TCPA
cases).In view of the foregoing, the Court finds no support for Defendants’ argument that notice
via text message could expose the parties and the Settlement Administrator tolpoia
claims.

Finally, although Defendants claim that senditlgss notice via text message may
potentially ke costly forrecipientswith limited data plans, Defendants have not showretsatgle
text noticewould involve more tham de minimiscost to class membersAs for Defendants’
argument that a text message will expose the class metolgotential additional harm in a text
messagdasedawsuit the Court finds that the text messagéficationhere is actually designed

to ameliorate that harm, if class memblenswingly participate in the settlement, or preserve their

13
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rightsto further address that harm if they wish to object oragpt The real harm occurs when
class memberare unknowingly bound by a class settlement without adequate notice.

Third, the notice plan was deficient in one other respBgtsettingan objection deadline
before the due date for class counsel’s attorney’s fees mthteonotice plan did not comply with
Federal Rule of Civil Procedure 23(l9eeRedman v. RadioShack Cqrg68 F.3d 622, 6338
(7th Cir. 2014). A re-notification procedure will also address this concern and allow the parties to
correct this deficiency.

CONCLUSION

Becaise these deficiencies can be remedied throughefficient and inexpensive
supplementakext notice program, e court orders an additional text message notice of the
proposed settlement to those telephone numbers who did not submit aMiaieaver, & class
members are entitled to notice of class counsel’s claim for attorneys’ feleslimg “the details
of class counsel’s hours and expenses” and “the rational that w]ill] be offerbe feetrequest.
Redman 768 F.3d at 638 Within seven days of this ordehe parties shall meet and confer
construct a supplemental notice plan in accordance with the guidance given léeiparties
shouldalsoconfer aboutanguageo be used in the text messagenake clear to theedpientthat
the text message is a coordered notification of a class action settlement (and madrketing
text), and provide a link to the settlement website to ensure fipeerécan easily submit a claim
The parties shouléurther conferabout how to avoid the risk of a claamt identifying a new
telephone numben the claim form, which may unnecessarily result in a claim rejectidithin

14 dayghereafterthepartiesshall file that notice plan with the Court.

14
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SO ORDERED. /ﬁ/( T M
Dated: November 3, 2020 )

Sunil R. Harjani
United States Magistrate Judge
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