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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BERKSHIRE HATHAWAY HOMESTATE
INSURANCE COMPANY,

Plaintiff,
V. CaseNo. 17 C 9370
CHICAGO METROPOLITAN HOSPITAL,

LLC, ROBERT DIELEMAN, and
KATHLEEN DIELEMAN,

Judge Joan H. Lefkow

N N N N N N N N N N N N

Defendants

OPINION AND ORDER

In this insurance coverage actiotqiptiff Berkshire Hathaway Homestate Insurance
Company(“Berkshire”) insured a property thatistainedire damage in 201 Berkshireinitially
denied coverage and sued the property owner Chicago Metropolitan HospitéiGhi€ago
Metropolitan”) and the mortgagees Robert and Kathleen DieléfttenDielemans”Yor a
declaratory judgmen{Dkt. 1.) The Dielemans counterclaimed for breach of contadt
unreasonable and vexatious delay. (Dkt. B%e)l into this litigation, Berkshire offered to pay
the Dielemans the thezurrent balance of their mortgage note, but the Dielemans declined.
Berkshire amended its complaint to sealealaratory judgment that its offer to the Dielemans
satisfied its obtjations under the policy. (Dkt. 6Bprkshireand the Dielemansow file cross
motions for summary judgment on Count Il of Berkshire’s amended complaint (farakecl

judgment against the Dielemans) and Count | of the Dielemans’ counterclaipngdah of
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contract).For the reasons below, Berkshire’s motion (dkt.i§@ranted anthe Dielemans’
motion (dkt. 67) is denied.
BACK GROUND?

Chicago Metropolitan owns a building in Chicago that was opeeated as Sacred Heart
Hospital(the “Property”) (Dkt. 88 11 3, 17.) In 2014%e¢ Dielemans lent Chicago Metropolitan
$500,000, secured by a mortgage on the Propertyhaeeotherparcels of land(ld. 11 41-42.)
Berkshire issued $7,500,00Gcommercial property insurance policy (the “Policy”)dbicago
Metropolitan covering the Properfyom September 26, 2016 to September 26, 20d79(21.)
The Policy lists the Dielemans as loss paydds{(30.)

The Policy provides that under certain circumstances, the Dielemans couldlbd tnt
covelge even if Chicago Metropolitan is not. The Policy’s Loss Payable Provisions
Endorsement provides:

2. Lender’s Loss Payable Clause

* % %

! The court has jurisdiction under 28 U.S.CL382. Berkshire is a citizen of Nebraska (dkt. 88
11), and the Dielemans are citizens of Nevadf{| 6—7). Both Berkshire and the Dielemans incorrectly
identify Chicago Metropolitan as a citizen of lllindiscause its sole manager is a citizen of lllinois. (Dkt.
71 11 2, 4-5; dkt. 68 7 2.) But an LLC's citizenship is its members’ citizenships meditager’s.
Cosgrovev. Bartolotta, 150 F.3d 729, 731 (7th Cir. 1998). Chicago Metropolitan has admitteéyvbeow
that its two members are citizens of lllinois and Canada, making Chicagogddigan a citizen of
lllinois and Canada. (Dkt. 24 11 13:) The parties are therefore completely divefémamount in
controversyalsoexceeds $75,000. Venue is proper in this district under 28 U.S.C. § 1391(b).

2 Unless otherwise noted, the facts set out below are taken from the parti@sRube 56.1
statements and are construed in the light most favorable to the non-mowing parcourt will address
many lut not all the factual allegations in the parties’ submissions, as thesctiurt bound to discuss in
detail every single factual allegation put forth at the summary judgstege.”Omnicare, Incy.
UnitedHealth Grp., InG.629 F.3d 697, 704 (7th Cir. 2011). Following its regular practice, the court has
considered the parties’ objections to the statements of facts and slutseopinion only those portions
of the statements and responses that are appropriately supported and et&eargsoluon of this
motion. Any facts that are not controverted as required by Local Rule B&deéemed admitted.



b. For Covered Property in which bdttou, i.e. Chicago Metropolitdrand a
Loss Payee have an insurable interest

* % %

(3) If we deny your claim because of your acts or because you have failed
to comply with the terms of the Coverage Part, the Loss Payee will still
have the right to receive loss payment if the Loss Payee:

(a) Pays any premium due under this Coverage Part at our request
if you have failed to do so;

(b) Submits a signed, sworn proof of loss within 60 days after
receiving notice from us of your failure to do so; and

(c) Has notified us of any change in ownership, occupancy or
substantial change in risk known to the Loss Payee.

All of the terms of this Coverage Part will then apply directly to the Loss
Payee.

(4) If we pay the Loss Payee for any loss or damage and deny payment to
you because of your acts or because you have failed to comply with the
terms of this Coverage Part:

(a) The Loss Payee’s rights will be transferred to us to the extent of
the amount we pay; and

(b) The Loss Payee’s rights to recover the full amount of the Loss
Payee’s claim will not be impaired.

At our option, we may pay to the Loss Payee the whole principal on the
debt plus any accrued interest. In this event, you will pay your remaining
debt to us.
(Dkt. 88 1 32.)
Under that endorsement, if Berkshire pays the Dielemans but not Chicago M&tmpol
Berkshire in effect buys the debt (or a portion of it) from the Dielemans and sut¢odbds
rights (or a portion of them) against Chicago Metropolitan. (Dkt. 71-1 at 42.) HencekshBe

pays off the Dielemans in full, the Policy provides that Cladsigtropolitan “will pay [its]

remaining debt to [Berkshire].1d.) Finally, the endorsement caps the Dielemans’ potential



recovery, stating that Berkshire “will not pay any Loss Payee more thafiteacial interest in
the Covered Property, and . . . will not pay more than the applicable Limit of Insurartice
Covered Property.”ld.)

In June 2017, a fire occurred at the Propeit,.f 33.) Two days later, Chicago
Metropolitansubmitted a claim under the PolittyBerkshire.Id. T 34) And in November 2017,
the Dielemans seiderkshire a letter entitled “Letter of Representation and Notice of Claim
assertinga firstpriority lien on any proceeds of Chicago Metropolitan’s claim for coverage
based on the mistakdlief that Chicago Metropolitet'failed to identify [the Dielemans] as
payees of the Policy.Id. § 38 seedkt. 71-5) In December 2017, Berkshire denied Chicago
Metropolitan’s claimasserting thaChicago Metropolitan was ineligible for coverage because
among other things, it did notaintain an automatic fire alarrfid. § 39 seedkt. 71-4.¥
Berkshire’s denial did not address the Dieleméetsér. (Id. 7 38.)

Shortly dter denying coveragd&erkshire filed this action for declaratory judgment. (Dkt.
1.) The Dielemans counterclaimed for breach of contract and bad\4iile litigation was
pending Berkshire’s attorneinformally asked the Dielemans’ attorney to provide
documentation aboutéhoanand mortgageDkt. 71 T 43.3 When the Dielemansesponse
revealed thatwo of theother parcelsubject to the mortgage had been sold withioeitproceeds
being credited to the loan balanBerkshire requested more informatioDk{. 1 7-9.)The

Dielemans then advised Berkshire tthay had filed a foreclosure complaint against Chicago

3 Because the current dispute involves only Berkshire and the Dielemans, thealmsto
findings or decisions about whether Berkshire propeghjietl coverage to Chicago Metropolitan
includingwhether its stated reason for denial is truappropriateinder the Policy

4 The Dielemans dispute this fact because Berkshire characterized these requefsteza “i
discovery,” which the Dielemansgare does not exist. There is no genuine dispute, howevef]}hat
Berkshire requested these documeatsl(2) the requedell outside the judicial discovery procesSeé
dkt. 71-8 11 5-9.) The dispute is semantic,material
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Metropolitan, which they eventually withdrew whigre Dielemans an@hicago Metropolitan
agreed tanodify theloan. (Dkt. 88 1 48-51.)

Berkshire issued discovery requestshi® Dielemansn March 2019.1d. 1 52) The
Dielemans’ discovery responses revealed that Chicago Metropolitan had salbgtaaiti down
its loan: it owed the Dielemans $§357.37at the time of the fire but at the time of discovery
owed the Dielemans only $401,094.38. ( 56; dkt. 92 1 2.n July2019, Berkshire offered to
pay the Dielemans the thenrrent balance on the log401,094.38in exchange for all rights
under theNote. (d.  56.)The Dielemans rejectdatiat offer insisting that Berkshire should pay
them the $504,357.3Rat Chicago Metropolitan owed them at the time of the fire.

The Dielemans and Berkshire have now filed crosgions for summary judgment on
Count 3 of Berkshire’s amended complaint, which segleclaratory judgment that the
$401,094.38 payment satisfied Berkshire’s obligations to the Dielemans, and Count 1 of the
Dielemans’ amended counterclaim, which seeks damages for Berkshire’s Hreactract

LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuine issaaas
material fact and the moving party is entitled to judgment as a matter dféawR. Civ. P.
56(a).A genuine issue of material fact exists if “the evidence is such that a reasongloleujd
return a verdict for the nonmoving partyAhdersorv. Liberty Lobby, InG.477 U.S. 242, 248,
106 S. Ct. 2505, 91 L. Ed. 2d 202 (198K).determine whether any genuine fact issue exists,
the caurt must pierce the pleadings and assess the proof as presented in depositiens tans
interrogatories, admissions, and affidavits that are part of the record..Fei. R. 56(c)In
doing so, the court must view the facts in the light most favorable to the non-movingrmhrty

draw all reasonable inferences in that party’s fa8onttv. Harris, 550 U.S. 372, 378 127 S. Ct.



1769, 167 L. Ed. 2d 686 (2007). When considering cross-motions for summary judgment, the
court must be careful to draw reasbleainferences in the correct directi@ee, e.gint’l Bhd.
of Elec. Workers, Local 146 Balmoral Racing Club, Inc293 F.3d 402, 404 (7th Cir. 2002).
The court may not weigh conflicting evidence or make credibility deterraima®mnicare 629
F.3d at 704.

The party seeking summary judgment bears the initial burden of proving there is no
genuine issue of material fa@elotex Corpy. Catrett 477 U.S. 317, 323, 106 S. Ct. 2548, 91
L. Ed. 2d 265 (1986). In response, the non-moving party cannot rest on bare pleadings alone but
must designate specific material facts showing that there is a genuine rSsiaé. fd. at 324;
Insoliav. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000)a claim or defense is factually
unsupported, it should be disposed of on summary judgi@eltdtex 477 U.S. at 323-24.

ANALYSIS

Thekeyfacts are not in disput&he Dielemansent their letteto Berkshire in 2017,
when Chicago Metropolitan owed them about $500,000. Berkshire did not attempt to pay the
Dielemans until 2019, after Chicago Metropolitan had paid down the prifwi@dout
$100,000, now owing the Dielemans only about $400,000. The dispotes on whethethe
Policy requires Berkshire to pay the Dielemans the $500,000 they were owed at the time of the
loss or the $400,000 they are owed now. The court must interpret the Policy to resolve the
dispute. Under lllinois law, which the parties apprajgly agree controls hermterpreting the
Policy is a question of law that the court may resolve on summary judg8teRaul Fire &
Marine Ins. Cov. Village of Franklin Park523 F.3d 754, 756 (7th Cir. 2008)ike any

contract under lllinois law, an insurance policy is construed according to the mpdlaamcinary



meaning of its unambiguous termalito-Owners Ins. Cov. Munrog 614 F.3d 322, 325 (7th
Cir. 2010).

The Dielemans argue thidte Policy compelBerkshireinitially to valuethe Dielemans’

claim at the time of the losand the court agreeGreatWest Life Assur. Ce. General Acc.

Fire & Life Assur. Corp.452 N.E.2d 550, 554, 116 Ill. App. 3d 921, 554 (1983). Butthuet

also agrees with Berkshire that other provisidnte Policy permiBerkshire to reduce the
Dielemans’ claim if Chicago Metropolitan’s indebtedness to the Dielemdaigigeduced. The
Dielemans’ conclusior-that they are entitled to whatever they were owed at the time of the fire
no matter what happens latethus does not follow from theincompleteinterpretation of the
Policy. Thus, although both parties correctly interpret parts of the PohibtyBerkshirereaches

the correct result about what it owes to the Dielemans. Berkshire is therdftesléa summary
judgment.

The Dielemans cite theolicy section on valuing the damage to the Property itself, which
provides that th@roperty must be valued “[a]t actual cash value as of the time of loss or
damage,” with exceptions not raised in thessgnaotions. (Dkt. 71-1 at 22The Dielemans
also citevarious sources of lllinois law stating that insurers must appraise pespastof the
time of the 1oss50 Ill. Admin Code § 919.80(d)(8)(A) (requiring insurers to value property “at
time of loss”) Lytlev. Country Mut. Ins. C9.2015 IL App (1st) 142169, 2B (similarunder
lllinois common layy. While theLoss Payee provisions do not explicitly state when the
Dielemans’ interest should be valudte Dielemangrgue that in light of these principles their
interest should be valued as of the same date as the Propestgate of the loss

The court agree$[T] he balance of thdebt at the time of the fire determines the amount

recoverable by the mortgageeGreatWest 452 N.E.2dat 554 (citing 4 Applemarinsurance



Law & Practice8 2122, at 34 (1970)).his comports witlthe nature ofthe Dielemans’ insured
interestunder llinois law. When & insurance policy lists thmortgageeasa loss paye€e|tlhe
risk insured against is an impairment of the mortgaged property which advefsety tfe
mortgagee’s ability to resort to the property as a source for repayrtemit 554 (quoting
Whitestone Savings & Loan As¥/rAllstate Ins. Cq.270 N.E.2d 694, 697, 28 N.Y.2d 332
(1971)).At the time of the firethe Dielemans had an interest in using the propertgdare
repayment of about $500,000; wheefire damaged theroperty,it also damaged the Dielemans’
collateralfor what was then a $500,000 indebtedness.

But the Dielemans’ conclusion does not follow from their interpretatitiability may
be fixed by the occurrence of conditions which pdevior its existence. .but after it becomes
thus fixed, it may terminate as to the party in whose favor it existed Ins. Co. of N. Amv.
Citizens Ins. Co. of N,J425 F.2d 11801182 (7th Cir. 1970)Thus, althoughhe Dielemans are
correct thatheir claim was first set at the time of the fire, they overlook the provisions that
permitted Berkshire to reduce that claim if the debt shidakkshirecorrectly observethat it
agreed to pa$the whole principal on the debt plus any integestrued and capped the
Dielemans’ recovery at their “financial intereqDkt. 71-1 at 41 (emphasis addg@imilarly,
Berkshireis entitled to payff the entire loan and succeed to the Dielemans’ rightshich
caseChicago Metropolitan would pay Berkshire itefhainingdebt.” (d. (emphasis added)
Underlllinois law, these provisionseanthatBerkshire mayedue the Dielemans’ clainby the
amount it has already been satisfieden if the satisfaction occurraéter the fireIns. Co. of N.
Am, 425 F.2cat 1182 ([F]ull or partial extinguishment of the debt itself, whether prior to the
loss or subsequent to the loss, precludes to the extent thereof, any recovery byphgaloles

mortgagee for the plain and sole reason that the debt, itself, has been to that extent



extinguished.™ Zurich Ins. Cov. Principal Mut. Life Ins. Cq.No., 1992 WL 309547 (N.D. IIl.
Oct. 20, 1992) (“[Insurer] must provide coverage for [mortgagee’s] dlaittme extent of
nonsatisfactiori (emphasis added)BreatWest 452 N.E.2d at 554 (“When the debt has been
satisfied in full subsequent to the fire, neither reason nor precedent suggestyen the
policy by the mortgagee.” (quoting/hitestone270 N.E.2d at 697)¢f. Benton Banking Cou.
Tenn. Farmers Mut. Ins. CA®06 S.W.2d 436}38-39 (Tenn. 1995) (adopting this rule and
collectingcases frmn 23 jurisdictions doing the same).
Common sense suppottss interpretation“The purpose of the ruls clear. It is
intended to prevent a mortgagee from receiving a double payrBemtén Banking906
S.W.2d at 439Under thisinterpretationthe Dieemans will receive the full $500,000 thegre
owedat the time of the fire-$400,000 from Berkshire and $100,000 in principaat Chicago
Metropolitan has already paiflhe only reason th®ielemansclaim that Berkshire $400,000
offer would not make them whole is tlihey paid attorneys to litigate this caBet in the
American legal system, “[e]ach litigant pays his own attorney’s fees, wosey unless a statute
or contract provides otherwiseBaker Botts L.L.Pv. ASARCO LLC— U.S. —, 135 S. Ct.
2158 (2015). Althouglthe Dielemansad to litigate to geBerkshire to make them wholig has
now offered to do sdJnder the Dielemangheory, on the other hand, Berkshire would phg
Dielemans $500,000 to ssfly what is nowa $400,000 debt. In total, under the Dielemans’
theory, the Dielemans would receive $600,00principa—$500,000 from Berkshire and
$100,000 from Chicago Metropolitan. The Policy neither compels nor tolerates such dlwindfa
The Dielemas counter thaBerkshire will receive a windfabecause of its delay, paying

$400,000 in 2019 for a claim it should have settled for $500,000 in E0%¥7 the Dielemans

5 Includinginterest,Chicago Metropolitan paid the Dielemans $200,340.90 between the fire and
thedate Berkshire issued its che¢Rkt. 71-14 at 638.)
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are mistaken about this purported windfelad Berkshire immediately paid the Dielemans
$500,000, it would have taken over their right to recover from Chicago Metropolitan and,
presumablyreceived the sam&100,000 in principathat Chicago Metropolitan has since ptid
the Dielemans(Dkt. 71-1 at 429 Berkshirereceivel a beneit from its delay in paying the
claim, but that benefit is not an additio®dl00,000 butather thewo yearsit did not have to
bear the rislof Chicago Metropolitais failing to repay the loan.

Second, hesafeguard againsiinsurersdelayin paying a valid clainis not toinflate
theinsurance clainto make itpunitive instead of compensatory but insteagdnalize the
insurer forunreasonable and vexatious delagler lllinois Insurance Cod&ection 155215 IlI.
Comp. Stat. 5/155(1Yhe Dielemans havalleged that Berkshire violated Section 155, dnd i
they can prove that Berkshire “unreasonabl[y] delay[ed}ettling a claim, and it appears to the
court that such . . . delay is vexatious or unreasonable, the court may all@asonable
attorney fees, other costs, plus an amount not to extieedésser of 60% of the claji§60,000,
or the difference between the insurer’s settlement offertandtimate liability on the claimd.
If proven, the Section 155 claimill appropriately penaliz8erkshire forits unreasonable delay
anddeterfuture insurergrom delayingpayments to loss payees in the hopes that the
policyholders will pay down the debt the lenders will foreclos®ecause neither party has
moved for summary judgment on that claim, the court makes no factual or legal conclusions
aboutit.

Finally, the Dielemans argue tH¢rkshire should not be entitled to take Dielemans’

rights under the Note and Mortgagecause Brkshire breached the Poli§ee James. Lifeline

8 For the same reason, Berkshire’s delay in paying the Dieledidum®t harm Chicago
Metropolitan, which would haveaid $1®,000in principaleither way
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Mobile Medics 792 N.E.2d 461, 464, 341 Ill. App. 3d 451 (2003) (“[A] party in breach may not
enforce the contract.”’As discussed above, Berkshirgéimately satisfied its obligations under
the Policyby exercisng its option to pay off the Dielemans in full. Berkshire therefureceed
to the Dielemanstights under the Note and Mortgage.

In sum,becauseven though the Dielemans were originally owed $504,35B&Kkshire
needed only to pay tHeielemans what they were owed at the time of paynBarkshire’s
tender of $401,094.3Bereforesatisfied its obligation to the Dielemarsd because that
payment wouldnake the Dielemans wholie Dielemans have no damages fidenkshire’s
earlier denial of coverag@he Dielemans thus have no more rights under the Policy and must
transfer their interest in the Note and Mortgage to Berkshire.

CONCLUSION AND ORDER

Berkshire’s motion (dkt. 69% grantedand the Dielemans’ motion (dkt. 6i8)denied
Judgment is entered in favor of Berkshire and against the Dielemans on Count 3 of the Amended

Complaint and Count 1 of the Dielemans’ Amended Counterclaim.

Date: Januaryg, 2020 k: 2 4 1% EW

U/S. District Judge Joan H. Lefkow
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