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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICHARD SINGER, individually and on behalf of al )
others similarly situated )
) 18 C 199
Plaintiff, )
) Judge Gary Feinerman
VS. )
)
PACE SUBURBAN BUS SERVICE, )
)
Defendant. )

M EMORANDUM OPINION AND ORDER

Richard Singefiled this putative class and collective actiagainst Pac&uburban Bus
Service and Regional Transportation AuthoffgTA”) , bringingminimum wage and overtime
claims under th&air Labor Standards Act (“FLSA”), 29 U.S.C. § 2ft1seq, andthe lllinois
Minimum Wage Law (“IMWL"), 820 ILCS 105/%t seq, anda failure to pay contractuaages
claim undetthe lllinois Wage Payment and Gadtion Act (“IWPCA”), 820 ILCS 115/&t seq
Doc. 2. Defendantsioved to dismisd)oc. 21,andthe court grantethe motionin part,
dismissingwithout prejudice théWPCA claim and th&LSA and IMWL minimum wage
claims, Docs. 37-38(reported aB38 F. Supp. 3d 791 (N.D. lll. 2018)%ingerrepleaded,
allegingFLSA and IMWLminimum wage and overtime claimada quantum meruiclaim.

Doc. 61. Defendants again moved to dismiss, Doc. 63, and the court granted the motion in part,
dismissing all claims against RTAje FLSA and IMWL minimum wage clainagainst Pace

andthe quantum meruitlaim against Pacto the extent isought recovery other th&or regular,
non-overtime wagesbDoc. 74. Pace now moves for summary judgroerthe remaining claims:

the FLSA and IMWLovertime claimsandthe guantum meruitinpaid regular wage claim. Doc.

82. The motion is denied.
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Background

The courtsets forththe facts as favorably t8ingeras the record and Local RUb6.1
permit. See Johnson v. Advocate Health & Hosps. C&@2 F.3d 887, 893 (7th Cir. 2018). At
this juncture, the court must assume the truth of those facts, but does not vouch fddlkeem.
Gates v. Bd. of Educ. of Che16 F.3d 631, 633 (7th Cir. 2019).

Singer is a bus operator employedRgce.Doc. 99 at § 41. He reportawdrking 37-38
hours per week in 2015, over 41 hours per week in 2016, and about 45 hours per week in 2017.
Id. at §145-46. He was assigned exclusively to the North SHeegageat all relevant timesld.
at 142.

At the startof each runPacebus operators receive a trip sheet that they turn in to the
dispatch office at dag end Id. at] 20. Trip sheets set forth how long an operator’s runs should
take andserve as a record for when the operator punches in anddoat{ 14, 20.Singer
would punch in at the beginning of his work day at the North Shore Garage, which has a time
clock at the dispatch'srwindow. Id. at{{ 4748. If there was no time cloek the location
where he punched out, Singer would use his watcreterminghe punch out timeld. at{ 50.

All Pace buses at the North Shore Garage hawB%based location tracking system
called the Intelligent Bus System (“IBS”)d. at 115. TheIBS records théus’s locationthe
time the busvas at that locatiorandthe time the engineas turned on and offlbid. Singer did
not use the IBS to record his punch out timeeause shuttingff the bus’s engine wouldirn off
the IBS andhe hado performother work tasks after shutting off taegine Id. at] 51. In
addition,Singer experienced the IBS as unreliablat &squently wouldndicate thahe had
completed his route prior to his return to the North Shore Garage. Doc. 103 at 7 17-18.

(Singer’sassertions regarding his experiences with the IBS areas®ace submit&he product



of hearsay, speculation and conclusions of [Singer] not stgapby admissible evidencebid.,
as Singer supports his assertions with his declaration and deposition testimony.)

If a bus operator at the North Shore Garagekslonger tharthe expectetime set forth
on the trip sheet, h@ust completa pay excefon slip—calleda “pink slip"—which details the
amount of and reason for the excess time. Doat923; Doc. 103 at T 1. A supervisor then
reviews the excess time gnfithe timeis approved, initialg. Doc. 103 at 2. Approximately
one hundred times over a three-year period, Singer’s handwritten pink slip times ossex
out andreplaced with shorteimes. Doc. 9@t 155, 66. Singer does not know wRgce
subtracted time from his pink sliptd. at 64. The subtractions resulted in unpaid wagg#s
between $500 and $600d. atf1 67, 69; Doc. 103 at T 3.

Discussion

As noted Singets remaining claims ar€1) he worked overtime for which he was not
paid, in violation of the FLSA anithe IMWL ; and (2) ke was ot paid for allhis regular time
and is entitled to paymennder theguantum meruitoctrine.

l. FLSA and IMWL Overtime Claims

TheFLSA requires employers to pay overtime “at a rate not less than one ahdlbne-
times' their regularhourlywage 29 U.S.C. 807(a)(1) see DeKeyser v. Thyssenkrupp
Waupaca, InG.735 F.3d 568, 570 (7th Cir. 2013)Urider the FLSA, employees are entitled to
overtime pay for any hours worked over forty hours per week Blahchar v. Standard Ins.
Co, 736 F.3d 753, 756 (7th Cir. 2013).

Paceseeks summary judgment on the ground that the record would not allow a
reasonable jury to find th&ingerworked compensable overtime for which he was not paid.
Doc. 83 at 6-9. fiing Turner v. The Saloon, Ltdb95 F.3d 679, 691 (7th Cir. 201®gace

maintains thainger has not “produce[d] sufficient evidence to show the amount and extent of



that[compensablejvork as a matter of just and reasonable inferenb@g&. 83 at 6(internal
guotation marks omitted)in Turner, however, the plaintiff adduced no evidemaseo the
amount of overtim@ayhe was deniedand instead simply dispdthe accuracy dfiis

employe’s records. Turner, 595 F.3d at 690-91 & n.&lere,by cortrast,Singer adduces his
handwritten pink slips as a record of the compendahke he workedand he confirmed the
accuracy of those pink slips through his declaration and deposition testimony. Docf %% at |
66-67(citing Doc. 100at 711; Doc. 97-2 at 70:18-71:12, 139:14-20); Doc. 103 at T &tivg
Doc. 97-2 at 144:1@5, 187:1611; Doc. 100 at )9 Moreover, and contrary to Pace’s
submission, Doc. 83 at 7-8jngermay use his own declaration and deposition testimony to
create a material factual dispute as to whether Pacdipaitbr all the compensable time he
worked. SeeHill v. Tangherlinj 724 F.3d 965, 967 & n.1 (7th Cir. 2013) (overruling cases
suggesting that a plaintiff's “sefferving” testimony is insufficient to create a genuine factual
dispute at summary judgmeniellar v. Summit Seating In®664 F.3d 169, 175 (7th Cir. 2011)
(“Absent a finding, not made here, that the usual requirements for evialeth@esummary
judgment stage were not met, evidence presented in a&w®ihg’ affidavit or deposition is
enough to thwart a summary judgment motiprhe plaintiff’'s] deposition testimony created a
factual dispute, and the court was not free tolvesiv in [the defendant employer’&wor.”)
(internal citation omitted)

Paceargues in the alternatithatanyuncompensatedvertimework Singer perforrad
wasde minimisand thus not coverday the FLSA. Doc. 83 at 9-12The de minimisdoctrine
allows employers to disregard otherwise compensable work when only a few seconds @& minute
of work beyond the scheduled working hours are in dispiKelfar, 664 F.3dat 176. The

doctrine’s purpose is to account fahé practical administrative difficyltof recording small



amounts of time for payroll purposedbid. (internal quotation marks omittedAs the
governing regulation explains:
In recording working time under the [FLSA], insubstantial or insignificant
periods of time beyond the scheduled working houbhéch cannot as a
practical administrative matter be precisely recorded for payroll purposes
may be disregarded. The courts éa&eld that such trifles ade minimis
This rule applies only where there are uncertain and indefinite peiiditise
involved of a few seconds or minutes durat@mg where the failure to count
such time is due to considerations justified by indaktgalities. An
employer may not arbitrarily fail to count as hours worked any, faotvever
small, of the employee’s fixed or regular working time or practically

ascertainable period of time he is regularly required to spend on duties
assigned to him.”

29 C.F.R. § 785.4fmphasis addedinternal citation omitted) Thus, “[w]hen evaluating
whether work performed by an employe@éminimis courts typically consider the amount of
time spent on the extra work, the practical administrative difficudfiescording additional
time, the regularity with which the additional work is performed, and the agg@gatent of
compensable time.Kellar, 664 F.3cat 176.

Pace required bus operators to use the pink slip systesndathe amount oéxcess
time they workedand the reason for the exced€3oc. 99 at { 23. As a result, even if the filest
minimisfactor articulated b¥ellar—the amount of tim&ingerspent performing
uncompensated overtime work—weigh$iace’sfavor, the pink slip system elimiret any
administrative difficultiegshatPacefacedin trackinghis overtime work, so the secoKellar
factor strongly favors Singer. The third and fourth factors also favmger ashe adduces
evidence that Pagmproperly“shaved” his pink slip time on approximately one hundred
occasions and that those reductions resulted in his being deprived of $500-f§08Lity
earnedpbay. Doc. 99 at 1 66-67, 6%t follows that Pace cannot prevail at summary judgment
underthede minimisdoctrine. See Kellay 664 F.3d at 176-77 $ince[the plaintiff] testified

that she typically performed tlsame kinds of activities eveday, it would have been possible



to compute how much time [she] spent on compensable actiitiBkakes v.1ll. Bell Tel. Co,
77 F. Supp. 3d 776, 787 (N.D. Ill. 2015) (in holding that a reasonable jury could conclude that
post-shift work of less than ten minutes per day wasleaohinimisreasomg that “there is
minimal administrative difficulty in reading the amount of additional time worked becdtise
employer’s timekeeping softwarefjecords when timesheets are submittedka®ghs track of
each technician’s scheduled shifts”).

Given the parallels between the FLSA andIM&/L, the same analysis ples to
Singer’'s IMWL overtimeclaim, and the same result obtairfSeeUrnikis-Negro v. Am. Family
Prop. Servs.616 F.3d 665, 672 n.3 (7th Cir. 2010y he overtime provision of tHéMWL] is
parallel to that of the FLSA, and lllinois courts apilg same principles. to the state
provision?) (citation omitted);Condo v. Sysco Corpl F.3d 599, 601 n.3 (7th Cir. 1993)
(similar); Kerbes v. Raceway Assocs., L1961 N.E.2d 865, 870 (lll. App. 2011) (“[l]n light of
their substantial similarities, gvisions of the FLSA and interpretations of that legislation can be
considered in applying the [IMWL]."}¥aynes v. TrtGreen Corp,.507 N.E.2d 945, 951 (lll.
App. 1987) bolding that because the IMWIparallel$ the FLSA, ‘{t|he same analysis which
applies to a violation of thELSA applies to State law.)

. Quantum Meruit Claim

“Quantum meruit is a quasbntract doctrine that allows courts to imply the existence of
a contract to prevent injusticeMess vKanoski & Assocs668 F.3d 446, 455 (7th Cir. 2012).
Paceseeks summary judgment on the ground 8mager'squantum meruiclaim is preempted
by the FLSA because #lleges conduanade unlawful by the FLSA. Doc. 83 at 13-14.
Becausehe FLSA pertains only to overtime (and the minimum wage, which is not at issjie here
and becausthe portion of Singer'suantum meruitlaim that survived dismissal seeks

compensation only for unpaid regular time—also known as “gap tiD®esis v. Abington Metlin



Hosp, 765 F.3d 236, 243-44 (3d Cir. 2014)—there is no preemp8ee. Richmond v. Advanced
Pain Consultants, S.C2015 WL 4971040, at *3 (N.D. Ill. Aug. 18, 2015) (“[l]f the state
common law claim seeks something other than what the FLSA can provide, such as, for
example, regular wages not paicdthe contracted rate, the claim is not preempted.”) (internal
guotation marks omitted).

Pacenext argues that Singer did not place inatice ofhisquantum meruigap time
claim. Doc. 83 at 14.That argument is meritless, as the court dismissegeBgguantum
meruitclaim only to the extent it pertained to recovetiyer thanfor Pace’s alleged failure to
pay regular, nomvertime wages-in other words, for gap time. Doc. 74.

Finally, Pace argues that Singer “has failed to present sufficient eviderectitr of
fact to conclude that he is owed any wages under a ‘gap time’ theory.” Doc. 83 at 15. Tha
argument fails as well, as the evideisiegeradduces to support his FLSAd IMWL overtime
claims—that Pace improperly shaved the time he recorded on his pink slips—also supports his
allegation that Pace failed to pay him for all the regular compensable tiwerked.

Conclusion

Pacés summary judgment motion denied

hre—

United States District Judge

Decembef, 2019
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