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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SNYDER, et al.,

Plaintiff, No. 18 C 583
V. Judge Virginia M. Kendall
WAL-MART STORES, INC,, et al.,

Defendant

N/ N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

On January 26, 2018, Defendaki¥al-Mart Stores, Inc.rad Michael Zakaras removed
Plaintiffs’ state court action tthis Court and subgeently filed a Motion to Dismiss Michael
Zakaras pursuant to Fed. RvCP. 21 under the doctrine of fraudnt joinder. (Dkt. No. 1).
On February 15, 2018, Plaintiffs Betsy and J&ckder filed a Motion to Remand their case
back to state court. (Dkt. No. 18). Defenttaresponded to Plaintiffs’ Motion to Remand,
attaching affidavits of individually named deftants Zakaras and Jerome Davis in support of
their fraudulent joinder theory. (DktNo. 26). Plaintiffs then modeto strike Davis’ affidavit.
(Dkt. No. 29). For the reasons stated bel®gintiffs’ Motion to Strke the Declaration of
Jerome Davis [29] is denied, Plaintiffs’ Moti to Remand [18] is granted, and Defendants’
Motion to Dismiss Michael Zakas [6] is denied as moot.

STATEMENT OF THE FACTS

On December 18, 2017, Plaintiffs Betsy and Jauokder, both lllinois citizens, filed suit
in the Circuit Court of Cook County Law Divisi@gainst Defendants Wal-Mart Stores, Inc. and
Michael Zakaras, individually and as agent/employee of Wal-MargEee Snyder, et al. v. Wal-
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Mart Stores, Ing.No. 2017 L 12954 (lll. Cir. Ct.). Plaintd claims arise out of a slip and fall
incident at a Wal-Mart store in lllinois. Plaiffi$i believed Zakaras to be the manager of the store
where the incident occurred. (Dkt. No. 18 at 1\Wal-Mart is a citizen of Delaware and
Arkansas, and Zakaras is a citizen of Illinoik. &t 2).

On January 26, 2018, Plaintiffs sought and wgranted leave to file their Amended
Complaint instanter to add Jerome Davisan lllinois citizen, as alefendant and to issue
summons for Davis. Id. at Ex. C). That same day, January 26, 2018, Defendants removed the
case to federal court, attaching Plaintiffs’ Orgi€omplaint. (Dkt. M. 1). Defendants’ Notice
of Removal was filed with the NortheDistrict of lllinois at 11:55 a.m. SeeDkt. No. 26, Ex. E
(CM/ECF Notice of Electronic Filing)). Plaifits then properly filed their Amended Complaint
in state court at 12:16 p.m.,ramenced service on Davis andv&s Defendants Wal-Mart and
Zakaras via email at approximately 1:40 p.m. dftgrnoon. (Dkt. No. 18, Ex. D). Defendants’
state court removal notice was file-stampe@:46 p.m. (Dkt. No. 18Ex. H). On January 29,
2018, the Clerk of the Northern District of lllinaistified Plaintiffs that a notice of removal had
been filed in federal court. (Dkt. No. 27 at 7, Ex. B (1/29/¢&er from Thomas G. Burton,
Clerk’s Office for the Northeristrict of lllinois)).

Upon removing the case, Defendéited a Motion to Dismiss Zaras, an llinois citizen,
pursuant to Rule 21 under the dowmtrof fraudulent joinder. (DkiNo. 6.) In lieu of responding
to Defendants’ Motion to Disres, Plaintiffs fled a Motion to Remand the case for lack of
complete diversity based on the additionJefome Davis in their Amended ComplaigDkt.

No. 12; Dkt. No. 27 at 1, n.1). Plaintiffsgared alternatively thathe Court should remand
because Defendants’ removal was procedurddficient for attaching the original and not

amended state-court pleading. (DKb. 12). Defendants arguedthreir Response to Plaintiffs’



Motion to Remand that Davis was not a party to the case because he was not added until after the
case was removed and, even if he were a paoty, Zakaras and Davis should be dismissed for
fraudulent joinder because neither can be peldonally liable to Plaintiffs for actions beyond
the scope of their employment as Wal-Mart ngera. (Dkt. No. 26). Defendants attached to
their Response affidavits of Michael Zakamsd Jerome Davis declaring under penalty of
perjury that they did not have any personal knog&eof the facts and circumstances concerning
Plaintiffs’ alleged accident. . No. 26, Ex. B-C). Plaintiffs filed a Motion to Strike the
Declaration of Jerome Davis as an unswornatatibn because it wastyaroperly notarized and
failed to otherwise qualify as an unsworn desfimn under penalty of perjury pursuant to 18
U.S.C. § 1746. (Dkt .No. 29).

In summary, the parties dispute the faling issues in their motions: (1) whether
Defendants’ removal was procedurally defitje(2) when removal became effective and,
relatedly, which of Plaintiffs’ complaints is the operative complaint to be considered by this
Court in deciding Plaintiffs’ Motion for Remand; and (3) if the Amended Complaint is the
operative complaint, whether Davis’ affidavit djfias as an unsworn declaration under penalty
of perjury pursuant to 18 U.S.C. § 1746 or dtdoe stricken; and (4) whether Zakaras or, if
applicable, Davis should be dismissed urttie doctrine of fraudulent joinder.

DISCUSISON

Defendants’ removal was procedurally sound.

Plaintiffs contend that Dendants’ Notice of Removal waleficient because Defendants
failed to attach Plaintiffs’ Amended Coiamt. Under 28 U.S.C. 81446(a), a removing
defendant is required to providee district court with “a copyf all process, pleadings and

orders served upon [him] in such action.” A deferidafailure to attach the operative complaint



can constitute independent grounds for remasd;a defect in the neoval procedure means
failure to comply with 81446."1n re Continental Casualty Co29 F.3d 292, 294 (7th Cir. 1994).
When an amended complaint is filed, “it is well established that the amended pleading
supersedes the original pleadin@Vellness Cmty. v. Wellness Hougé F.3d 46, 49 (7th Cir.
1995) (citations omitted). In this case, howeRaintiffs’ Amended Complaint was not filed
until after Defendants filed their Notice of Removaffederal court. Defendants did not attach
Plaintiffs’ Amended Complaint because it did not yet exist. Thus, Defendants’ Notice of
Removal was not defective as filed.

Il. Plaintiffs’ Amended Complaint is the operative pleading.

Title 28 U.S.C. §1446(d) providéat, after filing a notice aemoval in federal court, a
defendant “must promptly . . . give written notice thereof to all adverse parties and shall file a
copy of the notice with the clerk of such State court, which siffgitt the removal and the State
court shall proceed no further unless and until the case is remanded.” Courts differ in how they
interpret this statutory provision in determining when removal becomes effective. As the Eighth
Circuit explained:

Most courts hold that removal is effecteg filing a copy of the notice of removal

in the state court. Some courts ... have held that removal is effected simply by

filing the notice of removal in the federaburt. Finally, a fewcourts have held

that the state and federal courts haweactrrent jurisdiction until the notice of
removal is filed with the state court.

Anthony v. Runyqrv6 F.3d 210, 213-14 (8th Cir. 1996) (citations omitted).

The Seventh Circuit has not addressed tdreremoval is effected simply by filing
notice of removal in the federal court or if removal is not effected until such notice is also filed
in the state court. District courts in thigatiit have held that Seon 1446(d) contains three
procedural elements—(1) filing notice with federal court, (2) providing written notice to all

adverse parties, and (3) filing notice with thatstcourt—and that defendants must satisfy all
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three elements for removal to take effeBee, e.g., L & O P’ship N@.v. Aetha Cas. & Surety
Co, 761 F. Supp. 549, 551 (N.D. lll. 199¢Yo effect removal, a defendant must comply with
all of the requirements of section 1446(d)Jgffery v. Cross Country Bank31 F. Supp. 2d
1067, 1069 (E.D. Wis. 2001) (“Under 28 U.S.€.1446(d) removal iseffected by the
defendant’s taking three procedusdkps: filing a notice of moval in federal court, giving
prompt written notice to adverserpas and filing a copy of the tioe in state coar While it has
been held that removal is effected when the notice is filed in federal court, the rule most
consistent with the language 8f1446(d) is that removal is neffective unti all the steps
required by the statute have been completed.”) (citation omithéel)rology & Pain Mgmt.
Assocs., P.C. v. BunirNo. 16 C 2856, 2017 WL 82512, at *3 (S.D. Ind. Jan. 10, 2017)
(“Promptly after the filing of [he] notice of removal,” the defernutaseeking removal must also
provide written notice of the removal to all adweparties and ‘shall file a copy of the notice [of
removal] with the clerk of such &t court’ in order to give eftt to the removal.”) (quoting 28
U.S.C. § 1446(d)).

Similarly, the majority of other circuits have held that removal is not effeatieast
until the notice has been filed with the state co8ee e.g., Browning v. Am. Family Mut. Ins.
Co.,396 Fed. Appx. 496, 505 (10th Cir. 2010) (“Underl28.C. § 1446(d) removal is effected
by the defendant’s taking three procedural steps. Each step provides important notice to a
relevant actor: the federal court, the adverseigs and the state cdufederal courts have
remanded cases based upon a showing of prejudimectof these three actors arising from the
failure to provide notice.”)Anthony 76 F.3d at 213 (“The only rule that logically follows from
28 U.S.C. 8 1446(d) is that removsleffected when the notice ®dmoval is filed with the state

court and at no other time."Resolution Trust Corp. v. Nernberg F.3d 62, 69 (3rd Cir. 1993)



(“[N]otice to the state court . . . has beenldh@ecessary to terminate the state court’s
jurisdiction.”) (citation omitted)Stephens v. Portal Boat C&/81 F.2d 481, 482 n.1 (5th Cir.
1986) (“[A] removal is not effective until notice ggven to the state court.”) (citation omitted).

Here, the conclusion is the same regardt#fse/hether Section 1446(d) is interpreted
such that filing notice of removal with the statourt is sufficient to effect removal or if
providing notice to adverse pasdies also required. Plaiffs properly filed their Amended
Complaint in state court before Defendantdileotice of removal in state court or provided
notice to all adverse parties. Therefore, Aimeended Complaint, with Davis added as a nhamed
defendant, superseded the original Complaimd & the operative complaint the Court will
consider when addressing the parties’ motiddse Wellness Cmity.0 F.3d at 49.

lll.  Davis’ affidavit is an unsworn declaration under penalty of perjury pursuant to 18
U.S.C. § 1746.

Plaintiffs seek to strike the Affidavit derome Davis attached to Defendants’ Response
to Plaintiffs’ Motion for Remand on two grounds: (1) the Affidavit is an unsworn statement
because it was notarized four dafter Davis signed it, and (2) the Affidavit does not qualify as
an unsworn statement under penalty of pgrjpmrsuant to 28 U.S.C. § 1746 because Davis’
signature appears onbn the second page and not on thetfpage immediately beneath the
“under the penalty of perjury” language. (Dkto.N29). Plaintiffs are goect that the Affidavit
of Jerome Davis submitted by Defendants isuasworn statement; however, it satisfies 28
U.S.C. § 1746 and may be considered as awamsdeclaration under penalty of perjury.

“An affidavit is a statement reduced to wri and the truth of which is sworn to before
someone who is authorized to administer an odfefl v. Rogers757 F.2d 850, 859 (7th Cir.
1985) (internal citations omitted). The Affidawaf Jerome Davis submitted by Defendants does

not qualify as an “affidavit” under this defiroth because he signed it on February 28, 2018 and



it was not notarized until foudays later on March 4, 201&ee, e.g., Owens v. Hinsl&g5 F.3d
950, 954 (7th Cir. 2011) (“Owens’s submission waslitextally an ‘affidavit’ because he did not
swear to the content in the presence of somewtborized to administer oaths.”) (internal
citations omitted);Cornelius v. Hondp 843 F.Supp. 1243, 1247 (N.D. lll 1994) (rejecting
affidavit where it was “clear #t the affidavit was not signed the presence of a notary public;
rather, the notarization was added after the fact”).

However, a court may accept an unsworn statement as an affidavit if it complies with the
requirements of 28 U.S.C. 81746wens 635 F.3d at 955. 28 U.S.C. 81746 provides:

Wherever, under any law of the Unitec®t or under any rule, regulation, order,

or requirement made pursuant to law, any matter is required or permitted to be

supported, evidenced, established, proved by the sworn declaration,

verification, certificate, statement, oatbr, affidavit, in writing of the person

making the same (other than a deposition, or an oath of office, or an oath required

to be taken before a specified officather than a notary public), such matter

may, with like force and effect, beigported, evidenced, established, or proved

by the unsworn declaration, certificate rifieation, or statement, in writing of

such person which is subscribed by him, as true under penalty of perjury, and
dated, in substantially the following form:

(2) If executed within the United States, its territories, possessions, or
commonwealths: “I declare (aertify, verify, or stateunder penalty of perjury
that the foregoing is true and corre€kecuted on (date). (Signature)”.

Accordingly, an unsworn declaration can qualifyaasaffidavit if “subsdbed ‘under penalty of
perjury,” as required by 28 U.S.C. § 1746djeh v. Cnty. of Coql678 F.3d 560, 567 (7th Cir.
2012) (quoting Section 1746).

Plaintiffs argue that the Aflavit of Jerome Davis fails to satisfy 28 U.S.C. § 1746
because the language “under the penalty of perjorgtedeghe body of his declaration and is
not on the same page of the affidavit that Dacimally signed. The Affiavit is two pages long:

the first page states “I, JEROME DAVIS, swemd declare under penalty of perjury that the



following facts are true and coaoteof my own personal knowled{j and contains eight of the
nine declarations but no signature; the secpade which clearly continues from the first
contains the last declaration aRdvis’ signature. (Dkt. No. 26, X C). Plaintiffs contend there
is no indication Davis actuallacknowledged he is subject fenalty of perjury for false
statements made on the first pagBedDkt. No. 29 at 3). Plaintiffs rely oknights v. Williams
in which the district court held that the defentds affidavit did not comply with 28 U.S.C. §
1746 because the defendant signed the docuiméneft blank the signature block under the
statement that he understood he was subjdbietpenalty of perjury. No. 02 C 5017, 2005 WL
1838427, at *3 (N.D. IllJuly 28, 2005). The district court fountdquite suspicous . . . that the
signer executed the document but specifically r@ojdrom signing the portion of the document
on the same page that would subject him to piesaof perjury for anyalse statement(s).’ld.
Davis, on the other hand, specifically signed the signature block below both the penalty of
perjury language and all of tiséatements he attested were true. (Dkt. No. 26, Ex. C).
Moreover, “Title 28 U.S.C. 8 1746 . . . only requires substantial compliance. The fact
that [the affiant] signed his declai@ti under penalty of perjury is sufficienficketreserve, Inc.
v. Viagogo, Ing 656 F. Supp. 2d 775, 777, n.1 (N.D. Bug. 11, 2009) (internal citations
omitted); see also London v. Guzmazt F. Supp. 3d 746, 753 (N.Dl. 2014) (distinguishing
between an unsworn declaratidated and signed “under penatif perjury” and an unsigned
affidavit not made under penalty of perjuryd8 U.S.C. § 1746 requires only that the document
be “made under penalty of perjury andrified as true and correct.”"Mokry v. PartyLite
Worldwide, Inc. No. 07 C 0972, 2009 WL 2588888, *&t (N.D. Ill. Aug. 20, 2009);see also

Hudson v. PreckwinkleNo. 13 C 8752, 2015 WL 1541787, at *13 (N.D. Ill. Mar. 31, 2015)



(“The benefit of a sworn statement is that the Court recogniaeshil affiant is putting himself
at risk in stating the facts thate contained withithe statement.”). Davis has done that here.
Plaintiffs’ Motion to Strikethe Declaration of Jeroni2avis [29] is dismissed.

IV.  Davis was not fraudulently joined and is nd dismissed; therefore,Plaintiffs’ case is
remanded to state court and the Motion to Dismiss Zakaras is dismissed as moot.

Diversity jurisdiction is limited. “For a case be within the diversity jurisdiction of the
federal courts, diversity of citizenship must lsemplete’ meaning thaho plaintiff may be a
citizen of the same state as any defendavitCready v. eBay, Inc453 F.3d 882, 891 (7th Cir.
2006) (quotingHoosier Energy Rural Elec. Coop. v. Amoco Tax Leasing IV.C84pF.3d 1310,
1314-15 (7th Cir. 1994)). “The party seeking removal has the burden of establishing federal
jurisdiction, and federal courtdguld interpret the removal sté¢ narrowly, resolving any doubt
in favor of the plaintiff's choice of forum in state courtSchur v. L.A. Weight Loss Ctrs., Inc
577 F.3d 752, 758 (7th Cir. 2009) (citation omittedlyhile “[a] plaintiff typically may choose
its own forum, [] it may not joira nondiverse defendant simplydestroy diversity jurisdiction.”
Id. at 763 (citations omitted). Thus determining whether divergibf citizenship exists, courts
may disregard partigsaudulently joined. Id.; see also Gottlieb v. Westin Hotel €890 F.2d
323, 327 (7th Cir. 1993) (“In determining whethilere is diversity ofcitizenship, parties
fraudulently joined are disregarded.”).

“To establish fraudulent joinder, a removidgfendant ‘must show that, after resolving
all issues of facand lawin favor of the plaintiff, the plaiiff cannot establis a cause of action
against the in-state defendantMorris v. Nuzzp718 F.3d 660, 666 (7th Cir. 2013) (emphasis in
original) (quotingPoulos v. Naas Foods, In@59 F.2d 69, 73 (7th Cir. 1992)). “In conducting
this analysis, a district court must turn tatetlaw to determine whether the plaintiff has any

reasonable possibility of succes§thur 577 F.3d at 764see also Poulgs959 F.2d at 73



(“[T]he federal court must engage in an act aéddiction: is there anyeasonable possibility that
a state court would rule agairtee non-diverse defendant?”). Tharties agree that lllinois law
governs Plaintiffs’ claims. Thus, the relevammquiry is whether there is a “reasonable
possibility” that an lllinois courwould find in Plaintiffs’ favoron the negligence claims against
Zakaras or Davis.

“Under applicable Illinois law, a principal scariously liable for the torts of its agent
when the agent is acting within the scope of her employmkht(titing Pyne v. Witmer543
N.E.2d 1304, 1308 (lll. 1989)). “[A]n agent who breaches a duty aetalyto her principal is
not independently liable to an injured third partyld. (emphasis in originalfciting Bovan v.
Am. Family Life Ins. Co897 N.E.2d 288, 295 (lll. App. Ct. 2008)). “The law of agency does not
impute a duty that the principal owsa third party onto an agentdoidas v. Wal-Mart Stores,
Inc., No. 09 C 7409, 2010 WNL790864, at *2 (N.D. Ill. Apr. 30, 2010) (citinBovan 897
N.E.2d at 295). “Instead, the tuof care flows from the refmnship between the partiesld.
(citing Bovan 897 N.E.2d at 294). Thus, in their roleagents of Wal-Mart, Zakaras and Davis
“would not be personally liable faany tort they may have perfned while working within the
scope of their employment.Id. “Whether the employer is heldcariously liable for the agent’'s
conduct, however, does not affect tgent's independent tort liabilitySchug 577 F.3d at 765
(citing Towns v. Yellow Cab Co0382 N.E.2d 1217, 1221 (lll. 1978)). “Thus, a claim with a
reasonable possibility to succeeulist at least suggeah independent dutthat the defendant
owes to the plaintiff.’Hoidas 2010 WL 1790864 at *2. The question becomes whether Zakaras
or Davis owed Plaintiffan independent duty.

“Whether a duty exists is a question of laBc¢hur 577 F.3d at 766 (citingvidlowski v.

Durkee Foods, Div. of SCM Carb62 N.E.2d 967, 968 (lll. 1990)).t'ls well settled that every
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person owes a duty of ordinary céoeall others to guard againsjuries which naturally flow as

a reasonably probable and foreseeable conseqoérgeact, and such a duty does not depend
upon contract, privity of interest or the proxiynof relationship, but extends to remote and
unknown persons.ld. (citing Widlowskj 562 N.E.2d at 968). “To determine whether an
individual owed a duty to anothea court considers whetherethisk of harm was reasonably
foreseeable.Id. (citing Widlowskj 562 N.E.2d at 968).

It is reasonably possible that an lllisostate court could find that Davis had an
independent duty to Plaintiffs. Davis was thenager of the Wal-Mart ste where the incident
occurred. According to his affidd, he worked the day of Pldiff’s injury but his shift ended
six hours prior to the acciden{Dkt. 26, Ex. C) Defendants ctend that Davis's absence
supports a finding of fraudulent joinder. A stonanager’s absence from the store at the time of
injury is not necessarily dispositiveéSee, e.g., Salah v. Wal-Mart Stores, ,Ito. 16 C 1163,
2017 WL 131581, at *4 (S.D. Ill. Jan. 13, 2017) (“Whiles true that [the defendant] was not
working at the time of Salah’s injury, he wie store manager and had responsibility for the
overall operation of the store.”;ambert v. Wal-Mart Stores, IncdNo. 14 C 1124, 2015 WL
264817, at *3 (S.D. Ill. Jan. 20, 2015) (H& defendant] was managing the stdose in timgo
plaintiff's injury.”) (emphasis added).

A manager may be liable where she is“active tortfeasor,” meaning she caused the
incident or actively contributed the act which caused the incidel8ee Brady v. Menard, Inc.
No. 16 C 7509, 2017 WL 201375, at *2 (N.D. Ill. Jan. 18, 2017) (“Some allegations, such as the
failure to maintain the premises in a reasonahlig condition or the faite to provide adequate
rules or protocols, clearly calihot generate liability for indidual employees. However, others,

such as the failure to propgrstack the wood or tie down tipeoduct, could present individual
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liability for the negligently stacking or tying employee.)f. Odom-Green v. Wal-Mart Stores,
Inc., No. 13-00631-DRH, 2013 WL 5967738, at *2 (SID.Nov. 8, 2013) (“A store manager,
as an agent, cannot be held liable for a amst’s injuriesunless the agéns an active
tortfeasor.”) (citingNorthrop v. Lopatka610 N.E.2d 806, 810 (lll. App. 1993)). Plaintiffs allege
Davis created the unreasonably dangerous condhetncaused Plaintiff’s injury by placing the
floor mats underneath the produstand for storage purposesSee, e.g., Brady2017 WL
201375 at *2 (“[T]he Court reads the allegationsitege in part thathe nondiverse defendant]
may have been the one who improperly stackedotherwise activelycontributed to [the
plaintiff's] injuries.”). In other words, Platiffs allege Davis was an active tortfeasor and,
therefore, liable for their injuries indepemti®f any duty owed to them by Wal-Margee, e.g.,
Likens v. Menard, Inc.No. 15 C 2959, 2015 WL 3961635, & (N.D. Ill. June 26, 2015)
(finding the plaintiff “alleged thathe employee was an active pepgant in the accident that
caused the injury” and had theved presented a sufficient posstii of recovery against the
employee)c.f. Roh v. Starbucks Corporatipho. 13 C 8865, 2015 WL 232374, at *3 (N.D. Il
Jan. 14, 2015) (employee was not an “active tortfeasor” where she “did not commit the act which
caused the incident or actively contributelte act which caused the incident”).

Defendant’s Motion to Dismiss Davis purstidn Rule 21 is denied. Because it is
reasonably possible a state cowrtild find for Plaintiffs againsbavis individually, he was not
fraudulently joined and must be considered mdletermining whether complete diversity exists.
Complete diversity does not exist because Plaintiffs and Davis are all lllinois citizens.
Therefore, Defendants have failed to meet theiden to establish that removal was proper.
Plaintiffs’ Motion to Remand [18}he case to state court is granted. Defendants’ Motion to

Dismiss Zakaras [6] is also denied as mo8te, e.g., Brady2017 WL 201375 at *3 (federal
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court’'s analysis of whether a possible claim badn stated against the individual defendants for
purposes of determining whether joinder wiaudulent “does not necessarily foreclose
arguments under differentasé law standards”).

CONCLUSION

For the reasons stated above, the Court d&téstiffs’ Motion to Strike the Declaration
of Jerome Davis [29] and gran®aintiffs’ Motion to Remand [@]. Defendants’ Motion to

Dismiss Michael Zakaras [6] is denied as moot.

Date: April 2, 2018
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