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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

INSIGHT GLOBAL, LLC,
Plaintiff, No. 18 C 00628

V.

Hon. Virginia M. Kendall

KALEY BORCHARDT and KELLY
MITCHELL GROUP, INC.,

N N N N N N N N N

Defendants.
MEMORDANDUM OPINION AND ORDER

Plaintiff Insight Global, LLC (“Insight”) sad Defendants Kaley Borchardt (“Borchardt”)
and Kelly Mitchell Group, Inc. (‘KMG”) pursudno the Defense Trade Secrets Act of 2016
(Counts | and II); the lllinois Trade Secrets Act (Counts Ill and A&%pmmon law claims for
breach of contract and breach of loyalty (Cowitshrough VIII); and for tortious interference
with contract (Counts IX and X). (Dkt. No. 1Bending before the Cdus Defendants’ Motion
to Dismiss Counts | and Il (against Borchamty Counts IX and X (against KMG) pursuant to
Fed. R. Civ. P. 12(b)(6) for failure to state ail upon which relief may be granted. (Dkt. No.
24.) In the alternative the Defendants’ motion seeks a more definite statement pursuant to Fed.
R. Civ. P. 12(e).ld. For the following reasons theo@rt denies the motion. [24.]

BACK GROUND?®

Plaintiff Insight and Defendant KMG are a §tad services companies that operate in the
fields of information technology, accounting,dafinance and engineering. (Dkt. No. 1, 1 15,

67.) Prior to filing this suit, Insight goioyed Borchardt from 201through the time of her

118 U.S.C. 8§ 1832, 1836.

2765 ILCS 1065 8§ 1, 3-4.

% The Court construes well-pled facts in the complaint asandedraws reasonable infeces in the plaintiff's favor
when reviewing a motion to dismiss for failure to state a cl8emRoberts v. City of Chicago, 817 F.3d 561, 564
(7th Cir. 2016).
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departure on January 3, 2018, and provided her with a full rantggirahg alongwith access to
Insight’s trade secretdd. 128. When Borchardt started wargiwith Insight she had little-to-no
experience in the staffing services industigl. During her time with Insight, Borchardt was
introduced to trade secrets including but noftkeh to: (1) information about Insight's customer
and client relationships such as customstaffing placement histgy current and long-term
needs and preferences and pggii2) identities and personabntact information for hiring
managers and vendor managers who are Insigiitmary customer contacts, and who are
difficult to identify from publically-available inforation; (3) proprietary information relating to
pricing for various contract dls sets, margins, and thresholds for profitability; and (4)
proprietary bidding procedures, recruiting hwets and sales strategies for negotiating and
winning business with corgctors and clientsld. 133.

On at least four separate occasions Borchardt signed an At-Will Employment Agreement
that set forth the terms and conditions of her employmé&ty 42. Included in the terms of
those agreements were various restrictive cavsnacluding but not limited to a Trade Secrets
Provision, a Non-Disclosure Provision, aomNCompetition Provision, a Non-Solicitation
Provision, a Return of MateriaRrovision, a Notifications Provan, a Tolling Provision, and an
Attorney’s Fees Provisionld. 11 43-53; Ex. A.

In January 2018 the relationship betw@&archardt and Insight came to an e, 5,
and Insight soon after learned that she startedting for a direct comgtitor, Defendant KMG,
in the same region where she worked for Insiglat.  55. Prior to and in expectation of her
departure, Borchardt began collecting trade etscand confidential infaation including but

not limited to “(i) details regarding Insight Glabclients ..., (ii) infemation regarding active

4 “A copy of a written instrument that is an exhibitagpleading is part of the pleading for all purpose&DM
Alliance Nutrition, Inc. v. SGA Pharm Lab, Inc., 877 F.3d 742, 745 (quoting Fed. R. Civ. P. 10(c)).



and former contractors ..., and (iii) leads foogpective contractors drcustomers with whom
Insight Global intended to conduct businesdd. {f 56, 57. Insight also alleges that she
accessed Insight’s computer system and e#dbeessed, downloaded, or printed over 160 pages
of “On the Job” reports and other informatioontaining customer and contractor information,
sales reports, and other sensitive materials{ 58, 59.

Insight sued after learninthat Borchardt began working for KMG shortly after she
resigned from Insight alleging deral and state trade secrets violations, and various contract-
related common law violations against both Bordhand KMG. (Dkt. M. 1.) She seeks both
injunctive relief and actual damagesd. Borchardt and KMG filed this current Motion to
Dismiss, or in the alternative a more definstatement, pursuant to Rule 12(b)(6) and 12(e).
(Dkt. No. 24.)

LEGAL STANDARD

A complaint must contain “sufficient factual ttex, accepted as trum ‘state a claim to

relief that is plausible on its face,” with ti@&ourt accepting well-pled facts as true and drawing
reasonable inferences invia of the plaintiff. Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)
(quoting Bell Atlantic v. Twombly, 550 U.S. 544, 570 (1955)Roberts, 817 F.3d at 564.
Motions to dismiss pursuant to Fed. R. Civ. Rb)@®) challenge the viability of a complaint for
failure to state a claim upon veh relief may be grantedCamasta v. Jos. A. Bank Clothiers,
Inc., 761 F.3d 732, 736 (7th Cir. 2014Under the federal noticeqading standards, “factual
allegations [in a complaint] must be enough to raisight to relief abovéhe speculative level.”
Twombly, 550 U.S. at 555. The absence of such a stgpwarrants dismissal of a complaint.

The Federal Rules permit a party to move farae definite statemeéwnf a pleading that

is “so vague or ambiguous thaetparty cannot reasonably prepareesponse.” Fed. R. Civ. P.



12(e); Chapman v. Yellow Cab Coop., 875 F.3d 846, 849 (7th cir. 2017). Such a request by a
party “is the right way to ask plaiffs to lay out details thatnable the defendants to respond
intelligently and the court to handle the litigation effectivelyd. (citing Airborne Beepers &
Video, Inc. v. AT& T Mohility LLC, 499 F.3d 663, 665 (7th Cir. 2007)).

DISCUSSION

1. TheDTSA Claims

The Defense of Trade Secrets Act of 2016texcka private right oéction for the owner
of a trade secret maintained in relation to a prbduservice used in interstate commerce that is
misappropriated by another partyorder to obtain injunctiveelief and actual damages for any
misappropriation, including but not limited toesmplary damages for willful and maliciously
misappropriations. 18 U.S.C. 8§ 1836(b)(1), (3)(A)-(B), (3)(& also Sgnal Fin. Holdings
LLC v. Looking Glass Fin. LLC, 2018 WL 636769, at *3 (N.DIll Jan. 31, 2018). The DTSA
defines “misappropriation” as follows:

(A) acquisition of a@rade secret of another by a pess who knows or has reason

to know that the trade secretsvacquired by improper means; or

(B) disclosure or use of a trade secret of anothaithout express or implied

consent by a person who—

(1) usedimproper means to acquire knowledge of the trade secret;

(i) at the time of disclosure or use, knew or had reason to know that the
knowledge of the trade secret was—

(1) derived from or through a pon who had used improper means
to acquire the trade secret;

(I1) acquired under circumstances gigirise to a duty to maintain
the secrecy of the trade secretimit the use of the trade secret; or

(I11) derived from or through a person who owed a duty to the
person seeking relief to maintairetBecrecy of the trade secret or
limit the use of the trade secret; or



(i) before a material change of the position of the person, knew or had
reason to know that—

() the trade secret was a trade secret; and

(I knowledge of the trade secret had been acquired by accident or
mistake.

18 U.S.C. § 1839(5) (emphasis addes#y also Molon Motor and Coil Corp. v. Nidec Motor

Corp., 2017 WL 1954531, at *3 (N.D. lll. May 11, 2017A “trade secret” is defined as:
[A]ll forms and types of financial, bus#ss, scientific, technical, economic, or
engineering information, including farns, plans, compilations, program
devices, formulas, designs, prototypesiethods, techniques, processes,
procedures, programs, or codes, whethegible or intangible, and whether or
how stored, compiled, or memorializgxhysically, electromally, graphically,
photographically, or in writing if—

(A) the owner thereof has taken reasonable measures to keep such
information secret; and

(B) the information derives indepdent economic value, actual or
potential, from not being generally known to, and not being readily
ascertainable through proper means by, another person who can obtain
economic value from the disclosure or use of the information.
18 U.S.C. § 1839(3)see also Mission Measurement Corp. v. Blackbaud, Inc., 216 F.Supp.3d
915, 920 (N.D. Ill. 2016).

The term “improper means” “(A) includesetiy bribery, misrepresentation, breach or
inducement of a breach of a duty to maintaioreey, or espionage through electronic or other
means; and (B) does not include reverse engimpgandependent derivain, or any other lawful
means of acquisition. 18 U.S.C. § 1839(6). Thuse way for Insight to seek any of the
available remedies provided by 81838%8) (injunctive relief andfr damages) is to provide

sufficient and plausible facts that (1) they are tdwner of trade secrets; that (2) those trade

secrets were misappropriated through either adegn or the disclosure or use by another



person; and (3) the person who misappropridtesl trade secretes acquired them through
improper means.

As pled the complaint identifies informatioratigualifies as trade secrets. For example,
Insight describes the process where they cpll@analyze, catalogue, and utilize certain
confidential client information to give the company a competitive advantage “in soliciting
business” from outside business partners. (Dkt 1, at 125.) They further collect “other
confidential records and reports regarding itarmss relationships with customers and vendors”
while creating “client sheets’ for each customdd. § 19. It is reasonable at this stage of
litigation for the Court to infer that this kind offormation — created specifically to give Insight
a competitive advantage — qualifies as trade secrets for the purpose of the DTSA as defined by
81839(3). While complaints must do more thdegd broad areas aéd¢hnology, they need not
go into detail about theade secrets in der to allege misappropriationSee, e.g., Mission
Measurement Corp., 216 F.Supp.3d. at 921. Furthermaitee Defendants do not specifically
oppose the classification of Insightisaterials as trade secrets.

Next, Insight must allege facts sufficient to prove or permit the Court to infer that
Borchardt misappropriated its tedecrets, which again turns whether the trade secrets were
acquired (by Borchardt) through improper meansthat Borchardt engaged in “disclosure or
use” of a trade secret without conserfice 18 U.S.C. § 1836(b)(1).First, Borchardt “had
extensive access to valuable trade secrdiging her term of employment including the
aforementioned customer and client relationship information, the identities of personal contact
information for hiring managers and vendoredavarious types of pprietary information
specific to Insight’s business operations. (k. 1, at ] 33, 34.) Second, Insight also alleges

that the At-Will Employment Agreement containediefinition of “trade secrets” and expressly



outlined what materials employees were prohibited from sharing such as certain kinds of
information. Id., Ex. A at 3. Third, Inght specifically alleges the types of information
misappropriated by Borchardt and even descritmeg some of that information was physically
removed from the company premisesBoyrchardt prior to her departuréd. 99 57, 58.

In short, even if the Court were to hold that the Plaintiff failedlege any “disclosure
or use” of trade secrets by Borchardt, they haartainly alleged that the Defendant “acquired”
trade secrets through “improper means” by shovthat her employment contract outlined what
was considered trade secretes and prohibited ri@ioval or continued use after her separation
from the company and that Borchardt did exactly what the agreement prohibited. Alternatively,
facts alleged in the Complaint of her immediateployment with a competitor doing the same
type of work, when coupled with evidence tls&e took materials from the company prior to
leaving, are sufficient to infer ¢hpossibility that Borchardt mippropriated trade secrets.

As for the Defendants’ argument on the DTSA claim for injunctive relief, they are correct
in that any such relief cannot “prevent a perfom entering into an employment relationship,
and that conditions placed on such employmsmll be based on evidence of threatened
misappropriation and not merely on the information the person knovse 18 U.S.C. §
1836(b)(3)(A)()(D-(I). Howevertthe Plaintiff has sufficiently pld a plausible misappropriation
and that the trade secrets involved were maae thformation Borchardt knows. At this stage
the claim for injunctive relief may proceed and the parties are welcome to dispute the precise
tailoring of the injunctive relief at a later ten For these reasons, the DTSA Counts in the

Complaint will not be dismissed.



2. TheTortiousInterference Claims

In order to support a claim under lllinois ldar tortious interferece with a contract a
plaintiff must show: (1) the existence of a vafidd enforceable contrabetween the plaintiff
and a third party; (2) the defendant’s awarersdshe contract; (3) the defendant’s intentional
and unjustified inducement of a breach of tlatcact; (4) a subsequent breach by the other,
caused by the defendant’'s wrongful conduct; and (5) damagiesly v. Metro. Pier and
Exposition Auth., 804 F.3d 836, 842 (7th Cir. 2015) (citirt?l Health Care Servs,, Inc. v. Mt.
Vernon Hosp., Inc., 545 N.E.2d 672, 676 (1989)). Defendant KMG, against which the tortious
interference claims are broughtaamst, argues that Insight faile allege thesecond and third
elements by failing to support “conclusory” g&ions that KMG was aware of Borchardt's
prior employment contract and also that &Mnduced Borchardt to breach her employment
agreement with Insight.

Insight's Complaint alleges that “KMG @ohibited from hiring [Borchardt] for such a
position” based on the existence of her At-ViIhployment Agreement that included the non-
compete covenantld.  67. The Complaint continues tHEMG has instructed Borchardt that
she does not need to comply with the contralcbbligations she owds insight Global under
the Employment Agreement.I'd. 168. Insight also claims thkMG was aware of Borchardt’s
use of Insight's trade secrets and willingly approved of her doing so in the course of her
employment with them.ld. § 69. Additionally, Insight alleges facts that KMG is a direct
competitor in the industry and that KMG is using Insight’s confidebtiainess information and
trade secrets in order to conductatgn business. This activity,di suggest, all started to occur

shortly after Borchardt left Insiglaind started working for KMGId. { 55.



Construing these statements as true, andidenisg the pleading standard Rule 8(a) as
requiring “a short and plain statement of the clalmwing the pleader is &thed to relief”, it is
plausible that the statements of fact in @@mplaint permit the inference that KMG not only
was aware of the prior emplment relationship beeen Borchardt andhsight, but also —
assuming facts in favor of Insight — that KM@veed Borchardt that she need not comply with
the terms of the agreement. Thus, Insigh$ lestablished a plausible claim for tortious
interference with contract against KMG.

3. More Definite Statement

Rule 12(e) permits a party to move for a mdsedinite statement ithe pleading is so
vague or ambiguous to the point that the defehdannot reasonably prepare a response, and the
District Court has brought discretidn grant or deny s a request.See Hummel v. Wells
Petroleum Co., 111 F.2d 883, 886 (7th Cir. 194@e also Meyer v. United Airlines, Inc., 2009
WL 367762, at *7 (N.D. Ill. 2009) (Kendall, J.). ¥&n that the Court holds that the claims are
sufficiently pled regarding Counts I, I, IX dnX against Defendants there is no need for the
Plaintiff to file a more definite statement puant to Rule 12(e). However, it appears the
Defendants only filed an Answer light of the need for a partyle an Answer in conjunction
with any potential dispositive Motion to Disssi under the Mandatory Initial Discovery Pilot
Program. (Dkt. No. 32, at 7.) Although the motfona more definite statement [24] is denied,
the Defendants shall have June 712 file an Amended Answer.

CONCLUSION

For these reasons, the Court denies Badttend KMG’s Motion taDismiss [24] Counts

| and Il for violations of the Defense of TraBecrets Act against Borchardt and for Counts 1X



and X for tortious interference of contract agaiKMG. The Defendants may file an Amended

m%

V rglnla M. Kendall~
Statelestrlct Judge

Answer on or before June 7, 2018.

Date: May 17, 2018
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