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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ARTURO DeLEONREYES )
)
) Case No. 1:18v-01028
Plaintiff, )
)
V. )
) Magistrate Judge Sunil Rarjani
REYNALDO GUEVARA, et al, )
)
)
Defendants. )
GABRIEL SOLACHE, )
) Case No. 1:18v-02312
Plaintiff, )
)
V. )
) Magistrate Judge Sunil R. Harjani
CITY OF CHICAGO,et al, )
)
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Defendants City of Chicago, Cook County atfe individual defendant officers and
prosecutordn this casénave broughé joint motionto quasHour third-party subpoenas issued by
Plaintiffs Arturo DeLeorReyes and Gabriel SolaciiPelLeonReyes820Q Solache215. For the
reasons statedelow, the Court construes the Defendants’ motion to quash as a motion for a

protective order, and grants the motion.

! The remainder of this Memorandum Opinion and Order cites to documents frdDelteenReyes
docket, Case No. 1:18/-01028, unless otherwise noted.
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Background

In these separate lawsuits, consolidated for purposes of disceeeDgc. [49], Plaintiffs
Arturo DelLeonReyes and Gabriel Solack&im that they were wrongfully convicted ativat
they served almost 20 years in prison for the 1998 double murder of Mariano and Jatinta S
SolacheDoc. [171] at4. Plaintiffs assert that their convictions wéhe result of constitutional
violations committed by hicago plice officersduring the investigation of the Soto homicitte.
Specifically, Plaintiffs bring claims under 42 U.S.C. § 1983 for coerced confessioication of
false witness statementgprivation of liberty without probable cause, violations of due process,
failure to intervene, and conspiracyd. Plaintiff DelLeonReyes additionally asserts
42 U.S.C.81983 claimsagainstcertain state prosecutors for coerced confession and fabrication
of false witness statementd. Both Plaintiffs allegeMonell policy and practice claims, as well
as state law claims for malicious prosecution, intentional infliction aftiemal distress, civil
conspiracyresportdeat superiorand indemnificationld.

Defendants deny Plaintiffs were wrongfully convicted, deny the claims agaémst &and
assert various affirmative defenses, such as qualified immunity, absolutaiityyratbar under
Heckv. Humphrey estoppel, tatute of limitationslllinois Tort Immunity Act, and failure to
mitigate damagesolacheDoc. [171] at 4.

Discussion

The Court Construes Defendant’s Motion to Quash as a Motion for a
Protective Order

A. The Subpoenas
On December 12, 2019, Plaintiffs notified Defendants of their intent to subgagniae
Cook County State’s Attorney’s Office ("CCSAO™2) the Federal Bureau of Investigation,

Chicago Division (“FBI”); (3) the United States Attorney’s Office for the Northern District of



lllinois (“"USAQ”); and (4) the United States Department of Justice, Civil Rights Division, Special
Litigation Section (“DOJ"). Doc. [320] at 2.

Taking the subpoenas in turhetCCSAOsubpoenaeeks “[a]ll Communications between
any agents or employees of the City of Chicago and any agents or employees of the Cook County
State’s Attorney’s Office during the time periods of 2013 to the present and 2001 to 20&&:that
or relate to former Chicago Police officers Reynaldo Guevara, Ernest HalvBseard Mingey,
Joseph Miedzianowski, and/or John Galligiindpoc. [3231] at5. Two of these police officers
JosephMiedzianowski and John Galligarare not defendants in this case, but ratbenvicted
felons who engaged iwide-scale corrption and narcotics trafficking during their time as police
officers. More specifically Miedzianowski and his former partner, Galligan, were involved in a
Chicagoto-Miami drug conspirag. In 2001, Miedzianowski was convicted for racketeering and
drug conspiracy in connection wigeveral crimefhie committed while acting as a rogue cop
including revealing the identity of undercover police officers to gang members, istgilbrack
cocaine, and supplying gang members with ammunitRogue cop getsfie,” Chicago Tribune
January 25, 2003, www.chicagotribune.com/newstpim-2003-01-25-0301250138ery.html.
Later in 2002, Galliganvas convicted for fabricating a search warrant and giving false court
testimony in the 1990s to cover up one of Miedzianowski’'s humerous crimes. “Cop who aided
corrupt partner gets 57 months,” Chicago  Tribung Aprii 13, 2002,
www.chicagotribune.com/news/ct-xpm-2002-04-13-0204130276-story,amp.html.

The next two subpoenas, tbet FBI and USAQseekall documents relating to any
investigation or inquiries conducted by the FBI or USAO on Miedzianowsld. [3201] at 11,
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Finally, the subpoena directed to the DOJ seeks information gathered duringragratte
practice investigation conducted from15 to 2017on the Chicago Police Department, which
examined informatiomelatingto police misconduct. Doc. [320] at 3; Doc. [320-1] at 21-22.

In the joint motion before the Court, Defendants have moved to quash each of the third
party subpoenasDeferdantsclaim deliberativgrocess privilege and common interest privilege
over the information and documents sought by the CCSAO subpoena. Doc. [32@. at 5
Defendants additionally assert that the CCSAO subpsenés irrelevant information ans
unduly burdensomed. at 812. With respect to the FBI, USAO, and DOJ subpoenas, the
Defendants argue that the documents sought are irrelevant to resolving the issisesasttd.
at 12-15.

B. Standing

Because Defendants are moving to quagipoenas directed to third partige Court first
addresses the threshold issue of standiAgparty generally doesiot have standing to quash a
subpoena to monparty Parker v. Four Seasons Hotels, Lt#91 F.RD. 181,186(N.D. Ill. 2013).

A party may have standing, howevéf,the subpoena infringes upon the movant’s legitimate
interests.”United States v. Rainer670 F.2d 702, 712 (7th Cir. 1982ge also Kessel v. Cook
County No. 00 C 3980, 2002 WL 398506, at *2 (N.D. Ill. Mar. 14, 2002). Examples of such
legitimate interests have included the assertion of privilege, interfereintte business
relationships, and the production of private informatiéhstate Ins. Co. v. Electrolux Home
Prod., Inc, N0.16-CV-4161, 2017 WL 5478297, at *3 (N.D. Ill. Nov. 15, 2017) (citation omitted).

Here, Defendants have invoked ttheliberativeprocess and common interest privileges
with respect to the CCSAO subpoena, but their primary objections teotigary subpoenas

involve issues of relevancy and proportionality under Federal Rule of Civil Prec2é()(1).



As courts in this district have made claawn+ecipients do not have standing to quash subpoenas
on relevance and proportionality groun&ge, e.qg.Parker, 291 F.R.D. at 1B(N.D. Il 2013)
(citations omitted)“Relevance, burden or service objections fall to the subpoena’s recipient to
make[.]”); Buonavolanto v. LG Chem, LtdNo. 18 C 2802, 2019 WL 8301068, at *2 (N.D. IIl.
Mar. 8, 2019) (internal uptation marks omitted) (defendants did not have standing to quash
nonpary subpoena on basis that the subpoenas went “beyond the scope of discovery as outlined
by Rule 26”). Defendants therefore do not have standiogiash the nonpartsubpoenas with
relevance or proportionality challenges.

At the same time, Defendarde have standing to seek a protective order under Bte
limit discovery from a third partyseeBuanavolantg 2019 WL 8301068, at *2and therelevance
and proportionalityimits in Rule 26 that guide the proper scope of discoagyly with equal
force tononpary discovery under Rule 4Bloble Roman’s, Inc. v. Hattenhauer Distrib..C&14
F.R.D. 304,307-08(S.D. Ind. 2016) Indeed, i is the “power—and duty—of the district courts
[to] actively [] manage discovery and to limit discovery that exceeds its piaparand proper
bounds.”ld. at 306 (emphasis in original)n that same veirthe Court'must limit the frequency
or extent of discovery otherwise allowed by [the] rules” if “the discovery sougimrésasonably
cumulative or duplicative” or “the proposed discovery is outside the scope permittegldoy R
26(b)(1).” Fed. R. Civ. P. 26(b)(2)(C). The Court, moreover, “enjoy[s] extremely broad
discretion” in managing discoveryones v. City of Elkhart, Ind737 F.3d 1107, 1115 (7th Cir.

2013).See Hunt v. DaVita, Inc680 F.3d 775, 780 (7th Cir. 201@jtations omitted)“District

2 After Plaintiffs filed their response brief, the CCSAO adopted Defendamition in full and joined
Defendants’ reply brief. Doc. [329] at 3. Certainly, the CCSAO has standingshdjoe subpoena directed
to it on relevance, burden, or privilege grounds. Yet, as discussbhdrfbelow, the Court is construing
Defendants’ motion as a motion for a proieetorder, so the CCSAQO'’s recent joining to Defendants’
motion is of no import to the Court.



courts have broad discretion in supervising discovery . . . for they are much closer to the
management of the case and the host of intangible and equitable factors that mayabeirelev
exercising such discretion.”). The Cooould, of course, wait for the subpoenas to be served, and
then address the parties and nonpdntelevancy and proportionality arguments. But that would
result in judicial inefficiency, as the parties have extensively briefed gluenants relating to the
alleged relevancy of the sutgnas. Moreovethe very reasoRRule 45(a)(4) requires notice to
the opposing party before serving the subpagt@mensure that important issues to the discovery
process can be addressed prior to the service. Fed. R. Civ. P. 45(a)(4). And Rul rfo|d)€ls
the Court to enforce the issuing party’s duty to take “reasonable steps to apog&inghundue
burden or expense on a person subject to the subpoena.” Fed. R. Civ. P. 4Alldying service
of the subpoena would merely result in the partiesremgbaries coming back to this Court and
raising the very same argumentés the court did in Buonavolanto this Court exercises its
discretion and constra¢he current motion as a motion for a protective order to enforce the limits
on discovery provided by Rule 26(gnd to effectuate the principles identified in Rule 1.
2019WL 8301068, at *2; Fed. R. Civ. P. 1 (“[Federal Rules of Civil Procedure] should be
construed, administered, and employed by the court and the parties to secutespegdy, and
inexpensive determination of every action and proceeding.”)
Il. The Proper Scope of Discovery under Fed. R. Civ. P. 26

The Court next considers whether the foanpary subpoenas properly seek information
falling within the bounds of Rule 26(b)That subdivision provides that parties “may obtain
discovery regarding anyonprivilegedmatter that iselevantto any partys claim or defense and
proportionalto the needs of the case, considering the importance of the issues at staketioith

the amount in controversy, the parties’ relative access to relevant informdaeomarties’



resources, the importance of the discovery in resolving the issues, and whethedémedour
expense of the proposed discovery outweighs its likelgfiteén-ed. R. Civ. P. 26(b)(X¥mphasis
added) Simply put, Rule 26(b)(1) limits discovery to matters that are relevant, foy@dy and
nonprivileged.

A. The Court Does Not Have Enough Information to Rule on Defendants’
Proportionality and Privilege Arguments

In this case, Defendants argue that the faonpary subpoenas exceed each of
Rule26(b)(1)'s limits. That is, they challenge the subpoenas on relevancy, propostjcaadit
privilege grounds. The latter two issues, proportionality and privilege, do not mesiigaificant
discussion at this timeln terms of proportionality, whiléhe subpoenas are broadobiothscope
and timeframethe bredth of documents that will be responsive to fubpoenas is currént
unknown; the thireparties have not been served with the subpoenas and thér@iereoattesed
to theactualburdens and costs associated with the production of the docuhits[320] at 2.
SeeFed. R. CivP.26(b)(1)advisory committee’s note to 2015 amendm@Atparty claiming
undue burden or expense ordinarily has far better informatiperhaps the only information
with respect to that part of the determination.”).

The claims of privilege are also prematur®efendants cannoust assert that all
documents responsive to the subpoena are privileged wifiroutding more particularized
information from the agencies invoking the privilegech as aeclaration about the nature of the
documents and why the piliege applies Rule 26mandates thatwithholding party make a claim
of privilege expressly and “describe the nature of the documents, communicationggiloleta

things not produced or disclosed . in a manner that, without revealing information litse

% The exception here is the CCSAO, which could have, but did not, elaborate on the burdens and costs
associated with the subpoena directed to it, as discustbdrfbelow.
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privileged or protected, will enable other parties to assess theckath R. Civ. P. 26(b)(5)(A).

In the same wayit is wellaccepted that a party seeking to withhold material from discovery based
on the attorney/client or wongroduct privilegearries the burden “to demonstrate by competent
evidence and with particularity” that a privilege applies to each documenistblaimed to be
privileged. Slaven v. Great Am. Ins. C®83 F. Supp. 3d 789, 796 (N.D. Ill. 2015) (collecting
cases).In geneal, “blanket claim[s]” of privilege are “unacceptablé&tosta v. Target Corp281
F.R.D. 314, 320 (N.D. lll. 2012) (internal quotation marks and citation omitted).

Generic privilege claims are inadequate in part because of thatiwsive nature of
privilege claims. See In re Grand Jury Proceeding®0 F.3d 568, 571 (7th Cir. 2000) (“The
inquiry into whether documents are subject to a privilege is a highhgfecific one.”). That is
why, in the attornexglient relationship context, it is “[olm when the district court has been
exposed to the contested documents and the specific facts which support a findingegfeptivil
that a court can “make a principled determination” as to privildgéfield v. United State909
F.2d 201, 204 (7th Cir.1990).

Parties can provide the necessary facts for their privdlegms through affidavits or other
sufficiently clear and detailed submissioBgeMader v. Motorola Ing 1995 WL 678507 (N.D.
l1l. 1995) (inviting submission of affidavits in support of privilege clain@).LeyboldHeraeus
Techs., Inc. v. Midwest Instrument.Cbl8 F.R.D. 609, 6123 (E.D. Wis. 1987) (parties claiming
privilege need not submit documentsder affidavit but attorney claiming privilege “must make
submissions with clarity, buttressed by argument and citation sufficient for theteonake a
decision as to each submission for which the privilege is claim&Egardless of forgrthe Court
has to be provided with enough information about the privilege claims and the documents at issue

to make the privilege determination.



At this stage equippednly with Defendantsblanketprivilege assertionsthe Court does
not have enough inforrian to make the privilege callt is impossible to knomowwhether all
of the documents in th@onpary recipients’ possession are privileged, or if there are documents
that would not be subject to the privilegéds Defendants concede, the CCSAO hasprepared
an affidavit in support of its claim of deliberative process privilege tlaatcbefore it could do so,
it would need to know “exactly what documents are responsive to the subpoena.” Doc. [329]
at6-7.

Significantly, theasserted privileges in this case are rebuttable, mearorgdetail would
be needed about Plaintiffs’ need for the documents, as well as the CCSAQ’s remsaiefoy.For
instance, once prima faciecase for deliberative process privilege is made, & ¢@s to balance
the discovering party’s need for disclosure against the government’s need for senrsiciering
such factors as: “(1) the relevance of the documents to the litigatiotme(2yailability of other
evidence that would serve the sameppse as the documents sought; (3) the government’s role
in the litigation; (4) the seriousness of the litigation and the issues involvedmd i(5) the degree
to which disclosure of the documents sought would tend to chill future deliberations within
government agencie€Evans v. City of Chicag@31 F.R.D. 302, 316 (N.D. Ill. 2005). &similar
fashion, Defendants’ common interest privilege assertion is based on the wort prodlege,
which can be rebutted with a showing that the discoverarty has a substantial need for the
materialsand an inability to, without undue hardship, obtain the substantial equivalent by other
meansDoc. [320] at 8; Fed. R. Civ. P. 26(b)(3)(#A). Thus, the information necessary to decide
whether the assertediyileges have been rebuttbéds also not been addressed by the parties in

any detail sufficient to issue a ruling on this matter. As a result, the Court dbbavwe the



requisite facts at this time to grant or deny a protective order based on thegprissues raised
by Defendants.

While theCCSAOjoined in this dispute at the reply brief stage, the informationtibeg
providedis barebones anthsufficient to make a firm determination that all documents are
privileged, or that production it proportional to the needs of the cdseparticular, the CCSAO
failed to provide aleclaration or affidavit about the nature of the privilege or whyltitoeiments
would be privileged. Doc. [329] at B The CCSAO moreover ambiguouslgoncedes thahe
subpoena could call fasomefactual informatior—not protected by theleliberativeprocess
privilege—as well, whichleads the Court to wondarhy theentire subpoena must be quashed
on privilege grounddd. at 56. SeeFed. R. Civ. P. 45(d)(3) (allowing court to modify subpoena
as alternative to quashingThe CCSAQO’sunsupportecssertios of the deliberative process and
common interegtrivileges, coupledwith a concession that some of the documaeatg fall outside
the scope of the deliberative process privilege, ttaiinvoke a privilegeSeeFed.R. Civ. P.
26(b)(5)(A) Evans v. City of Chicag@31 F.R.D. 302 (N.D. Ill. 2005) (motion to quash by bis
Prisoner Review Board which did not include affidavit establishing primadasiof deliberative
process privilege failed to invoke privileg&ee also Rodriguez v. City of Chicag@9 F.R.D.
182, 186 (N.D. lll. 2019) (government asserting delkiee process privilege must demonstrate
“typically by affidavit, precise and certain reasons for preserving the conétignbf the
documents in question,” and must “specifically identify and describe the doctments

Even if the CCSAO is correct that an affidavit is pet serequired for the invocation of

the deliberative process privilege, the information sought and the CCSAQO’s réasasserting

4 See Enviro Tech Int'l, Inc. v. U.S. E.B.&71 F.3d 370, 3745 (7th Cir. 2004) (citations omitted)
(“Consistent with its purpose, the deliberative process privilege typicadly dot justify the withholding
of purely factual material,ar of documents reflecting an agency’s final policy decisions, but it does apply
to predecisional policy discussions, and to factual matters inextricablyimied with such discussions.”).
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privilege are not “readily apparent to the CouRdc. [329] at 6 (citingflumas v. Bd. of Educ. of
Lyons Twp. High Sch. Dist. No. 204, Cook Cty,.Nb. 06 C 1943, 2007 WL 2228695, at *3 (N.D.

lIl. July 31, 2007)). Thus, the Court cannot find that the CCSAO has successfully invoked the
deliberative process or common interest privileges simply by joining in Defexideply brief.

Along those same linethe CCSAOCfailed to provide detailed information regarding the
burdens it would suffer in responding to the subpoena. Instead, the C@i&w{y describgthe
burden as “astronomical,” argliesseshat the process of responding to the CCSAO subpoena
would “likely take years to complete.” Doc. [329] at 7. Tlh&tnot the way to address
proportionality concernsInstead, “[a]n objecting party must specifically establish the nature of
any alleged burden, usually by affidavitather reliable evidenceBurton Mech. Contractors,

Inc. v. Foreman148 F.R.D. 230, 233 (N.D. Ind. 1998eeBoyer v. GildeaNo. 1:05CV-129,

2008 WL 4911267, at *45 (N.D. Ind. Nov. 13, 2008)Beyond thattheburden of responding to

a discovery regest isjust one of the manyroportionalityfactorsto be consideredh Rule
26(b)(1). The CCSAO has said nothing regarding the importance of the issues at stake in the
action, the parties’ relative access to relevant informatorthe other proportiotity factors.

Fed.R. Civ. P. 26(b)(1). In sum, the issues of burden and privilege have nosuiferently
addressetly Defendants or the CCSAO for this Court to make a determination.

B. The Court Finds that the Four Nonparty Subpoenas Seekrelevant
Information

In any event, the founonpary subpoenas can be decided solelyr@avance whichis
properly before the Court nowdnder Rule 401 of the Federal Rules of Evidence, evidence is
relevant if it “has any tendency” to make a fact of consequence “more or less probable than it

would be without the evidence.” Fed. R. Evid. 404(3) In determining the scope of discovery
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under Rule 26, relevance is construed broa@gpenheimer Fund, Inc. v. Sandet87 U.S. 340,
351 (1978).

Nevertheless, the requests in these particular subpoenas far exceed the boundsiof relev
under Rule 26(b)(1)making itappropriatefor this Courtto prevent Plaintiffs from servinthe
four nonparty subpoenaSee, e.g.United States v. Hamda®10 F.3d 351, 358 (7th Cir. 2018)
(holding district court did not err in quashing subpoenas of Wisconsin state rerompere
proposed testimony was irrelevant and could have caused confusion and prejuiplize v.
Rosalind Franklin Univ. of Med. & S¢il24 F. Supp. 3d 811 (N.D. Ill. 2015) (granting motion to
guash subpoena calling for testimony of hospital director who was not likely segsoany
relevant information).

1. The CCSAO Subpoena

The CCSAO subpoerseeks “All Communications between any agents or employees of
the City of Chicago and any agents or employees of the Cook County State’s Attorfiegs O
during the time periods d2013 to the present and 2001 to 2013 that refer or relate to former
Chicago Police officers Reynaldo Guevara, Ernest Halvorsen, Edward Mingey, Joseph
Miedzianowski, and/or John Galligan[.]” Doc. [32pat 5. Plaintiffs have agreed to narrow the
timefranme of the CCSAO subpoena to 2010 through the present. Doc. [323] at 14.

Defendantdirst take issue with the request for communications relating to former Chicago
Police officers Miedzianowski and Galligan. Defendants point out, persuasively, that
Miedzianowskiand Galligan (1) arenot defendants in this casand(2) werenotinvolvedat all
with the investigation of the Soto murders and kidnappattse heart of this lawsuit. Doc. [320]
at 10. Beyond thatDefendant Guevara wastcharged by the government as a result of its wide

ranging investigation and indictment of Miedzianowski’s corrupt activities,does Plaintiff
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provide any evidence of a connection to Gueiama Miedzianowski’'s thregnonth jury trial or
from any of the other 23 defendants who were convicted with hialso important to recognize
that these document requests are directed to-plairties through a Rule 45 subpoena, and thus
imposing the burden of production am nonpary to this lawsuit requires more careful
considerationUppal, 124 F.Supp. 3dat 813-14. These are significant hurdles to overcome in
order to demonstrate the relevancy of the informatahis wrongful conviction casePRlaintiffs
arguethatDefendant Guevara was a fellow gang crimes officer and direct the Céautt foeces

of evidence that Plaintiffs claim demonstrate that Guevdiadzianowski, and Galligan were
essentially partners in crime.

First, Plaintiffsoffer an FBI report regarding Mohammed Orsa2001, post-conviction
interview statementPoc. [323] at 3. Omanformermember of the Spanish Cobras street gang
told federal law enforcement that Miedzianowski and Galligan were involved ig@angpiracy
with the Spanish Cobras for over a decade beginning in 1884t 2. Apparently, Omar also
discussed Defendant Guevara in his statement to law enforcédnan8. According to Plaintiffs,
the Omar FBI report “revealed that Guevara, too, participated in that cons@iratyaccepted
bribes to release suspects in murder casgsOmar claimed that Guevara’s policy was to “catch
a person with drugs or guns, but let them buy their way out of trouble,” and that he “was also said
to have accepted bribes to change posiiiveegative identifications during lingos for murder
cases.ld. (internal quotation marks omitted).

The Omar FBI report fails to demonstrate the relevantieeo€ECSAO’scommunications
regarding Miedzianowski and Galligan. As an initial matter, Gsr&tatements in the report do
not actually connect Defendant Guevara to Miedziangwa&iligan or their drug conspiracy

Instead the majority of the fifteesplus page report details Miedzianowski’'s bad .adtear the
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end of that report, it is apparahtat Omarmwasasked for his knowledge on other police officers
and individuals. There, only three paragragissuss Guevar&eeDoc. [3201] at 3738. Those
three paragraphs indicate that Omar knew Guevara from the neighborhood where Ora@edas
and that Guevara accepted bribes to help drug dealers and murderers beatldha&ges.point

in the interview, as detailed by the report, did Omar say or even hint that Guevavarkiag in
concert with Miedzianowski or Galligan.

Plaintiffs’ second and third pieces of evidence, the affidavits of Jondalyn Fields and
Frederick Rock, similarly fall short in terms of showing the relevance of the OGSA
communications referring to Miedzianowski or Galligan. In the Fields affidaei$-stated that
her roommate in 1998, Rock, was working with Miedzianowski and other police officte i
drug business. Doc. [328 at 1. She also stated that in 1994, she encountered Guevara and
Galligan when they, along with several other Chicagjace officers, came to her home to arrest
her therboyfriend Peter Cottold. Finally, Fields said that Guevara would call her residence to
speak with Rock, and that she saw him at Omar’s restaurant at the Mega Mall inrapf@lyxi
February 1998, a location in which she had also separately observed Miedziatthves&. In
Rock’s affidavit, he stated that he worked for Miedzianowski, who introduced Guevaraewsy/
close friend’ of his [] in charge of homicides at Grand and Central.” [388-2]at 2. According
to Rock, Miedzianowski made comments about a drug dealer known as “Poochie” in frork of Roc
and Guevara, which led Rock to believe that Miedzianowski wanted Guevarapt@rhest
Poochie, and that Miedzianowski was going to frame Poolchiat 2-3.

The Fields affidavit and Rock affidavit do not demonstrate wigitt the CCSAQO’s
communications about Miedzianowski or Galligan could shed on this Thsdrields affidavit

does not establish that Guevara engaged in any of the alledesittsain the Miedzianowski
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Galligan conspiracy. And, although Rock interpreted Miedzianowski’'s comments in front of
Guevara to mean that Miedzianowski wanted to frame a drug dealer, Rock’selatiopr of a
threat made in Guevara’s presence is insufficient to indicate a relevant “othby &evara.
Plaintiffs have not provided any evidence that Poochieastamllyframed, or that Guevara played

a role in any of those activities.

Plaintiffs’ final piece of evidence to attempt to highlight thievance of the CCSAQO’s
communications regarding Miedzianowski and Galligan is the testimo®amfentMingey, a
supervisor assigned to Gang Crimes. In short, Mingey testified that there wasdagbeiine
when Guevara, Galligaand Miedzianowskbverlapped at Area.@eeDoc. [323] at 3; Doc. [329]
at 11. However, the fact that Miedzianowski, Galligan, and Guevara worked in the same police
facility for a time does not make the CCSAQO’s communications regarding Miexnzski and
Galligan relevant. Indct, a closer look at Sargent Mingey’s testimony shows Miedzianowski and
Guevara were quite separate during their workplace overlap. Sargent Mingiegtestt the two
worked for different supervisors, that they did not really like each other, andllidd#ianowski
was a loner who only worked with his partner, Galliga@eDoc. [329] at 11. Sargent Mingey’s
testimony accordingly does not establish a nexus between Guevara and Miedzianawskial
activity, or otherwise show that the CCSAQ’s comimations about Miedzianowski and Galligan
would have any tendency to make a fact in this case more or less likely.

In a last ditch effort, Plaintiffs argue th&argentMingey’s testimony indicating that
Guevara and Miedzianowski worked separately actuatbves the relevance of discovery
regarding Miedzianowski. To that end, Plaintiffs speculate: “If they werevoiing together as
part of their official duties, it is a reasonable conclusion that Guevara wdsngvavith

Miedzianowski in some other capy—perhaps his illicit activity.” Doc. [339] at 5. Yet, such
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guessworkdoes not establish relevance, nor does it progidexample of why the requested
information is relevant.Without more information from Plaintiffs, their speculation amounts to
animpermissible fishing expedition in this casee, e.g.Batchelor v. Merck & Cg.No. 3:05
CV-791 JTM, 2007 WL 4179015, at *3 (N.D. Ind. Nov. 20, 2007) (denying motion to compel
where requesting party appeared to be “merely ‘fishing’ for discovery apidchthat discovery
does exist to support their speculative and possible thedoiks v. Union Pac. R.R. Cblo. 12
C 771, 2014 WL 1715450, at *2 (N.D. Ill. May 1, 2014). While some amount of fishing is
generally necessary in the pretrial discovergcpsssee Nw. Mem'l Hosp. v. Ashcrd@62 F.3d
923, 931 (7th Cir. 2004), discovery is not “a ticket to an unlimited, reveing exploration of
every conceivable matter that captures an attorney's intexé&ktaria v. Swedish Covenant
Hosp, No. 90 C 6548, 1994 WL 75055, at *2 (N.D. Ill. Mar. 9, 199And while it is true that
relevance in discovery is a low bar to me#terequesting partgtill needto clear the proverbial
relevancylimbo bar. Here, Plaintiffs’ conjectures about Sargent Mingetgstimonyfail to
persuade the Court that the CCSAO’s communications about MiedzianowskKiligaGare
relevant.

However, even iPlaintiffs’ proffered evidencdid connect Guevara’s accepting bribes to
Miedzianowski and Galligan, bribing criminals and/or involvement in a drug conspiracfais
cry from the allegations of the complaints in this cadae.a nutshell, Plaintiffs here accuse the
individual defendant officers of causing their wrongful convictions for the 1998 double murder of

Mariano andJacinta SotoSee, e.g.Doc. [328] SolacheDoc. [224]. Within that overarching

® The Court acknowledges that Plaintiffs mention Guevara'gedleconnection with Miedzianowski in
their complaintsSeeDoc. [328] 1 122(b)SolacheDoc. [224] T 63. However, that mention is nestled
within a 40+ paragraph list of Guevara’'s purported misdeeds preceding the counssnaveri later
specifically conected to any of the counts of the complaints. The mere mention of Miedzianowski in the
complaints does not establish relevance in this case.
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framing claim, Plaintiffs’ complaint alleges various unconstitutiona lgthe individual officers,
including the use of physical violence, psychological abuse, andi@oei@ secure false
confessions from Plaintiffs for the 1998 double murder of Mariano and Jacital®at [328]
1 53 SolacheDoc. [224]1 62. Discovery into Guevara’s accepting of bribes to help guilty drug
dealers and murderers avoid conviction would not help Plaintiffs prove that Guevara ahéithe ot
individual officers framed the purportedly innocent Plaintiffs to ensure their cong. Put
another way fte alleged acts are too dissimilathe allegations of the Complaint and the elements
of the asserted clainthat Plaintiffs must provéo constitute relevant, discoverable evidence in
this case

Plaintiffs further arguethat the Miedianowski information igelevant asRule 404(b)
evidence. Doc. [323] at 11. Plaintiffs remind the Court of its previous holding thatstheripzes,
wrongs, or other acts of the defendant officers, if sufficiently similar to the destcribed in
Plainiffs’ complaints, may be relevand. (citing Doc. [313] at 8). Plaintiffs also hark back the
Court’s finding that the mere possibility that the trial court will eventually limit R@ié(l#)
evidence is not a reason to limit discovery into Rule 404 (ioleece.ld. (citing Doc. [313] at 6).
All true. However, the Court issued those rulings in the context of Plaintiffs’ premiotienfor
404(b) evidence, which was reasonably grounded in “other acts” sufficiently similae bad
acts pleaded in themplaints. Plaintiffs represented that the 404(b) eviddrerewould “show
that Guevara and the other Defendants used physical abuse to extract false conffessaated
police reports, and suppressed exculpatory evidence in numerous other cash®e rélevant
Rule 404(b)(2) purposes of “demonstrating their intent, opportunity, preparation, and plan.” Doc.
[308] at 7. Whereas here, Defendant Guevara’s other acts, as described by Plaintiffsedroffer

Miedzianowski evidenc@renot sufficiently similar to the acts described in Plaintiffs’ complaints
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to establish anodus operandin homicide interrogations Nor would the Miedzianowski drug
conspiracy evidence be relevant to the defendant officers’ intent, opportunitygpicpaor plan
to frame innocent people for murdeAt most, the Miedzianowski evidence shows Guevara taking
bribes to help drug dealers beat charges and being in the vicinity of Miedzianowski whadehe
threatening comments about a drug dealer named “Poochie.” Thoseecaotdike the alleged
acts of Guevara in Plaintiffs’ complaints, in which they claim he used vimtgmntogation tactics,
falsified evidence, and took other steps to ensure that Plaintiffs were wrongfulbeyexs and
convicted for the Soto homicide3he Court accordingly finds that the Miedzianowski evidence
is irrelevant on a Rule 404(b) basis as w8keWofford v. CelaniNo. 11 C 3543, 2012 WL
2847549, at *4 (N.D. Ill. July 11, 2012Jenying plaintiff's motion to compel 404(b) evidence on
relevance grounds where citizen complaints sought did not appear to invoins ofaéxcessive
force, unlawful arrest, malicious prosecution, or any of the other bad acts allegadhbff)pl

Finally, Plaintiffs contend that the evidence is relevant to tMonell claims. However,
Plaintiffs nowframe theirMonell claims broadly as the “failure to supervise and discipline rogue
police officers,”Doc. [323] at 4 but that is not what thegleadedin their complaints.Nor is it
what Plaintiffs have represented to the Court. In fact, on numerous occdmnsffs have
framed theilMonell claims more narrowly as pertaining to the practice of physical violence and
coercion to obtain false ct@ssions; the fabrication and suppression of evidence; the failure to
train, supervise, and discipline its officers leading to wrongful convictions, and¢hecg of
“street files.” See, e.g., Doc. [166] at 4-5; Doc. [173] at 8, Doc. [178] at 3; Ddy]. §23-11.

Moreover, construing thelvlonell claims with that breadth would open the door to any
matter involving any Chicago police officer who acted outside of his or her auth&tipore

liability can be imposed undévionell, Plaintiffs will have ¢ show that the Chicago Police
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Department’s policies and practices were timeving forcdoehind” any constitutional violations
Thomas v. Cook Cty. Sheriff's Dep®4 F.3d 293, 306 (7th Cir. 2010) (citation omitted) (emphasis
in original). As the Seventh Circuit habserved,‘the Supreme Court has been especially
concerned with the broad application of causation principles in a way that would render
municipalities vicariously liable for their officers’ action$d. In Wright v. City of Chicagahe
plaintiff allegedMonell claims in connection with numerous arrests and property seizures he was
subjected to over a twyear span. No. 09 C 3489, 2010 WL 4875580, at *1 (N.D. Ill. Nov. 23,
2010). In discovery, the plaintifserved “very broad discovery requests,” including a request for
“all investigative files from 2004 to 2009 for all civilian abuse complaints agaitysof Chicago
police officers.”ld. at *2. When the defendants moved to limit the plaintiffenell discovery,
the plaintiff argied thatthe evidence sought was relevant becdus®&lonell claims “attack the
‘widespread custom and practice of police misconduct and code of silence which hasolesh all
to continue despite numerous lawsuitdd. The Wright Court rejected the plaiiff's broad
reading of hisMonell claims, holding: “Wright's claims against the City cannot be as broad as
alleging failure to supervise or discipline police officers in general,usecthat would be, in
effect, alleging a negligence claim against tltg,@vhich is unavailable und&ionell. . . Instead,
Wright's Monell claims must be limited to policies and practices tteathe moving force behind
the specific constitutional violations allegedly inflicted on Wrigid. at *3.

Plaintiffs here, like the plaintiff ifnVright, are attempting tgrow theirMonell claims into
general claims regarding the City’s failure to discipline or supervise policersffidewever the
law requires thavlonellclaims bebasedn the policies and practices that were“tiheving forcé
behind the specific constitutional violations alleged by Plaintiffs. The law doelkavovaarious

liability cases. In this case, Plaintiffs allege that the individual defendant offiaseslvarious
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tactics inorder to secure Plaintiffsivrongful prosecutios and convictios, including using
physically and psychologically coercive tactics to obtain false confesdabrigating witness
statements; concealing exculpatory evidence; and manipulating withessesuemaefltheir
testimony.See, e.g.Doc. [328] 1 98, 177SolacheDoc. [224]] 66. Plaintiffs’ Monell claims are
thereforelimited to the policies, procedures, and practices of the City relating to thosheand t
other actions allegedly taken by thaice officers to secure Plaintiffs’ wrongful convictioriey

are not so broad as the City’s failure to discipline offiéerany bad conduct.

The finalreasos to reject Plaintiffs’ allegedelevancybasisare (1) the timeframe for the
requested idrmation and(2) the nature of the materials requested. Plaintiffs request
communications between the City and the CCSAO about Miedzianowski and Galligan, but do not
explain why communicationfsom 2010 through the presewtll reveal Rule 404(b)other a&ts’
evidence oMoneltrelated information from an alleged wrongful conviction dabiagkto a1998
incident Communicationfrom over a decade later between two government bddiast bear
a temporal relationship to the allegations in the Compl&ifitat is more, Plaintiffs do not explain
why communications between the City and the CCSAO wahdd light about Guevara’s other
acts evidence,as opposed to thenderlying source material about the alleged Guevara
Miedzianowski connection, such as documtsefrom investigationgito these individuals. Aese
issues arefurther addressed belowFor these plethoraof reasons, CCSAO communications
regarding Miedzianowski and Galligan are irrelevant and thus outside the pomper of
discovery.

Thatleaves only the CCSAO subpoena’s request for communicatithghe Chicago
Police Departmenhvolving Defendants Guevara, Halvorsen, and Minfgesn the last ten years.

Plaintiffs assert that the request with respect to Halvorsen, Mingey, and Geaka &nformation
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directly related to PlaintiffsMonell claims and Rule 404(b) discovery. Doc. [323] at 1.
support Plaintiffs state, “these communications may lead to the discovery of evisleoaing

the City was aware that Defendants and their colleagues engaged in misconduct cassber
which would help Plaintiffs satisfy the notice element of tHdwnell claims.” Id. More
specifically in terms of notice, Plaintiffs state that the communications coulehlrdiie
information shared between thgity and the CCSAO during investigations into Guevara’s
criminal activity. Id. Plaintiffs also surmise that the communications regarding Guevara,
Halvorsen and Mingey “may explain the reasons that various of the Defendants have and have not
asserted theFifth Amendment right to remain silent in response to questions in these and related
cases.’ld. Finally, Plaintiffs claim that the communications regarding the individeé&ndant
officers could “show important information about Defendants’ motivadiwh bias,” such as “the
closeness of the police and the prosecutors and pressure exerted from one entityetp]afuht

at 1213. Plaintiffs’ reasons for asserting relevance of the CCSAO’s communig atiaut
Halvorsen, Mingey, and Guevara, too, lack merit.

First, there is aignificanttemporal problem. The investigation of the Soto murders took
place in 1998. Itis unclear how communications starting in 2010 between the City and &@ CCS
could show that the City was on notice in 1998 for misconduct occurring then. Plaintiffstsay tha
the 2016present timeframe is appropriate because it covers the period in which &ssdt bf
Sidley AustinLLP was conducting an internal investigation on behalf of the City into the
allegations of misconducegarding Guevara, which included allegations regarding the 1998 Soto
homicide investigation. Doc. [339] at 3. Even so, the Court is still at a lostawthe CCSAO’s
communicationsvith the City would be relevant tilnis case and Plaintiffs have not met their

burdenin demonstrating the relevancy ich communicationsThe City’s documents regarding
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Lassar’s investigation and findings, the fvileged of which have already been produced, are
the documents relevant to tbase, not the CCSAQ’s communications to the City from the last ten
years. Doc. [329] at 18.At any rate, the CCSAQO’s communications with the @ityn 2010 to
the presentertainly do not have a tendency to make it more likely that the City was oa obtic
any 1998 misconduct. The Plaintiffs’ notice reason therefore flops.

So too, does Plaintiffs’ Fifth Amendment articulation. Plainttifgothesizethat the
CCSAOQ’s communications with the City may reveal the reasons various defehdaatsr have
not takenthe Fifth. Doc. [323] at 12Yet Plaintiffs provide no explanation for why the CCSAO
and the City would be discussing the officers’ invocation or-ingacation of the Fifth
amendmentnor why those discussismould be relevant to the cas&loreover, in the Court’s
view, the only plausible relevancy basis to why certain officers would be invoking the Fifth
Amendmentvould be to test whether the defendant officers truly believe their testimengett
incriminate themsee RuizCortez v. Cityof Chicago 931 F.3d 592, 603 (7th Cir. 2019) (“The
only valid reason to invoke the Fifth Amendment is a reasonable fear thatiltarkivers may
incriminate the witness”), buRlaintiffs have not offered any support for their conjecture that the
communcations between the CCSAO and the City of Chicago could contain information about
the officers’ beliefs.Plaintiffs’ Fifth Amendment reasas consequentlyleficient.

Plaintiffs’ final supporting basis fahe relevance of the CCSAO communicationsgtth
they might portray the closeness between the CCSAO and the City and any pressrtiszh

between the entities, suffers from the same temporal problem as Plaintiff€ acgiement.

® For this same reason, Plaintiffs’ speculation that communications relatingetai@u Halvorsen, and
Mingey “likely include relevant 404(b) evidence with respect to Lassar’s investigationstingr cases
involving allegations of abuse or coerced confessions” fails. Doc. [339] at 3itifdiave received the
nonprivileged Lassar investigation documents, ety point to none of those documents (nor anything
else) to indicate that the CCSAO communications they seek would encompass relevautsthdadence.
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Communications between the CCSAO and City, taking place more thgeaenafter the 1998
Soto investigationdo not make any fact in this case more or less likely. The alleged “closeness”
and “pressure” from 2010 to the present are not relevant to conduct that was purported to ha
taken place prior to 1998.

In conclusion,for the reasons stated abowke Court, having construed Defendants’
motion to quash as a motion for a protective order, grants the motion with respecC@SA®
subpoena because the subpoena calls for irrelevant information, outsidescbpleeof Rule
26(b)(2).

2. The FBI and USAO Subpoenas

The FBI and USAO subpoenas contain identical document requests and can be dispensed
with together and quickly for the reasons discussed above. The riders of the FBI and USAO
subpoenas both cdbr:

All Documents relating to any investigations or inquiries conducted

by the Federal Bureau of Investigation or the United States

Attorney’s Office for the Northern District of Illinoigito former

Chicago police officer Joseph Miedzianowskicluding but ot

limited to investigative notes, investigative reports, notes and

records of witness interviews, and FBI forms-E@9, FD 302, FD

472, FD473, and FEB88 prepared as part of the investigation. This

request seeks all Documents in your possession, custodgntrol,

including within the Federal Bureau of Investigation and the United

States Attorney’s Office for the Northern District of lllinois.
Doc. [320G1] at 11, 16(emphasis added) Because the Court has already determined that
information on Miedzanowski is irrelevant and therefore outside the scope of discovery permitted

by Rule 26(b)(1), the Court has no trouble in granting Defendants’ (construed) peotecier

with respect to the FBI and USAO subpoenas.
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3. The DOJ Subpoena
Plaintiffs’ final nonpary subpoena is to the DOJ and requests documents relating to the
investigation of the Chicago Police Department undertaken by the DOJ in the years 2015 to 2017
in order toascertain whether the Chicago Police Department was engaging in a gafiexctice
of unlawful conduct. Doc. [32Q] at 2222. Plaintiffs frame the DOJ subpoena as a request for
complaint register (“CR files”) and emphasize that the Court has already $meh files to be
relevant to Plaintiffs’Monell claims. Doc. [323] at :12. While it is true that the Court did
previouslyorder the City to produce all Area Five homicide CR files, that production was limited
to the years 1995 through 1998oc. [224] at 24. In stark contrast, the DOJ subpoenafcalls
CR files and data collected from an investigation that took place from 2015 to 201732)c
at14. Importantly, in the 20182017 investigation, the DOJ reviewed Chicago Police Department
data from the time period of January 2011 to March 2@l6Chicago Police Department data
and CR files from more than ten years after the Soto investigation in 1998 haveing beainis
case Plaintiffs must demonstrate that the failure to train and supervise the offraerso 1998
was the motivating fdor that led to the Plaintiff's alleged constitution violations. Recent data of
alleged CPD misconduct is not relevant to Mhanell claims as alleged in the Complainfhus,
the DOJ subpoena, like the CCSAOQO, FBI, and USAO subpoenas, improperly cailslévant
information. The Court, having construed Defendants’ motion to quash as a motion for a
protective order, grants the motion with respect to the DOJ subpoena.
Conclusion
For the reasons discussed above, the Court construes Defendants’ motion to quash

[DeLeonReyes320; Solache215] as a motion for protective ordeand grants the motion
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Plaintiffs shall not serve any of the fooonpary subpoenas discussed in this Memorandum

Opinion and Order.

SO ORDERED.

Dated:June 8, 2020 /ﬁ'( / %70"

Sunil R. Harjani
United States Magistrate Judge
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