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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MILDRED CHATMAN,

Plaintiff, Civil Case No. 1:1&v-01328
V.
Honorable Marvin E. Aspen
BOARD OF EDUCATION OF THECITY
OF CHICAGQ

Defendant.

MEMORANDUM OPINION AND ORDER
MARVIN E. ASPEN, District Judge:

Plaintiff Mildred Chatman(*Chatman”) suedefendant Board of Education of th&yC
of Chicago (“BOE”)underthe Age Discrimination in Employment Act (“ADEA”as amended,
29 U.S.C. § 62%tseq, and Title VIl of the Civil Rights Act of 1964, as amended, 42 U.S.C.
8 2000etseq.(“Title VII) . (First Am. Compl. (“*Compl.”) (Dkt. No. 167 1.) Chatman alleges
BOE did not hire her because of: (1) her age pursuant to the AEA,30) (2) her race
pursuant to Title VII,i¢. 1 34); and, (3) in retaliation of a protected activity pursuant to Title
VII, (id. 1 38). Pesentlybefore us is BOE’s Rule 56(a) Motion for Summary Judgment and
related motions to strik¢Def. MSJ (Dkt. No. 68)at 3; Pl. Mot. Strike (Dkt. No. 85); Def. Mot.
Strike (Dkt. No. 94).) For the foregoing reasons, we grant BOE’s Motion for Summary
JudgmentandBOE’s motionto strike certain exhibits from our consideration of BOE’s summary

judgment motion. We deny Chatman’s motion to strike.
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BACKGROUND

Chatmaris a 62yearold African Americanwoman (Def.’s Statement Material Facts
(“Def. SOF”) (Dkt. No. 62) 1 1PI's Resp. to Def.’Statement of Material Facts (“Pl. SOF”)
(Dkt. No. 86)}. BOE employedChatman as a library assistant dnenlaid heroff. (Def. SOF
1 2.) Chatman filed a charger age and race discriminatiovith thelllinois Department of
Human RightandtheEqual Employment Opportunity CommissidEEOC”), then sued in the
Cook County @cuit Court. (Id. 1 7.)

That lawsuit settled(id. 19), andas part of that settleme®OE agreed tinterview
Chatman for positionwithin the Chicago Public Scho@ICPS”) system (Id. § 11). BOE was
not obliged to hire Chatman for any of the positiotts.{ 13.)To schedule amterview,
Chatman waso identfy the vacanpositions on the CPS job websitaleq and notifythe CPS
Director, Deputy General Counsel, and a Senior Assistant General Counsehtdetlvaery 9,
2015, and December 31, 201kl ( 12.). Chatmardid not directly notify any of the listed CPS
employeesn the agreemenfid. I 13), but identified “more than a dozen positions” frehere
BOE arranged fiventerviews. (Pl. SOF 1 5.) Chatman did not submit an online application for
any ofthe five positions,(Def. SOF 18-19), nor provideover letters, a resume, references, or
any other materials (hereinafter, “application documents”) to the princigalelwe during the
interviews. (Id. 1 20.) BOE did not hire Chatman for any of the positidds f(15.) Then
Chatman filed a charge of race, age, and retaliatory discrimination with the &Gt BOE

on September 9, 2016. (Compl.  6.) The details for each of the positions follow.

1 Counsel uploaded this document twice to the ECF system, so it appears as both docket entries
84 and 86. Docket entry 86 includes the attached exhibits referenced below, so wéiste to t
docket entry.
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Chatman interviewed for a library assistant positioBdward Beasley Elementary
Magnet Academic Center (“Beasley"mW dune 2, 2015Id. § 14, 29.) BOE notifie€hatman’s
counsel on September 9, 2015, the position was filldd{ 30).

Chatman recallsiterviewing for a teacher assistant position at Charles W. Earle
Elementary School (“Earle”) on September 10, 20Ib.9( 14, 31.) BuChatman hasot
produced evidence of this interview occurrind. {[ 34). Chatman identified Michael Watkins
as a similarly sitated individual hired aa teacher assistantd( 32). BOE hired Watkinsas a
Teacher Assistant Il at Beasley August 8, 20151d. T 33).

BOE scheduleaninterview forChatman foir library assistant position at Arnold
Mireles Elementary Academy (“Mireles”) on Novemi2®;, 2015, id. 14, 35), and forwarded
Chatman’s resume frincipal Randle-Robbinsld. Ex. Kat3). Principal Randle-Robbins, a
decisionmaker involved in the hiring procesd, {{ 36), has no recollection of Chatrisan
interview. (Id. Ex. J 1 6). Mireles has not had a library assistant since 261%.38).There is
some dispute whether another individual, identified as K.D., was selected for thenpbsit no
evidence that he was actually-boarded for the position. (Pl. SOF 1 9; Def. Resp. Pl. SOF
(“Def. SOF Resp.”) (Dkt. No. 92)  9hhere is some dispute whether RardtEbbins discussed
a lawsuit with Chatman during her interview. (Pl. SOF 11 10; Def. SOF Resp. 1 1&.)sTliner
documentary evidence disputing that this position was closed on Feb 10, 2016 for budgetary
reasons.@ef. SOFY 34.)

Chatman interviewed for @pecial Education Classroom Assistant (SE@dégition at
James McDade Classical School (“McDade”) on Decer@ph2015with Principal Perry(Def.
SOF11 14, 39.)BOE sent a&opy of Chatman’s resume to Principal Pdrejorethe interview

(Id. Ex. Lat2.) The position required holding a valid lllinois State Board of Education (“ISBE”)
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paraprofessional licensad({ 44.) Chatmammay holda paraprofessional license from lllinpis
but apparently became aware of that fact during discovery for this lawsuitOfPK 32.) She
hasnotworked as a SER or at any of the schoolshere she interviewed. (Def. SOR23.)
Principal Perrya decisionmaker involved in the hiring procegs,{ 41), hired Contressa
Alexander, an African American female over 40 years old, and Jonathan Dorseyican Afr
American male, both holding valid ISBE paraprofessional licenses and with prior working
experience at McDaded( 1 41-51.) Principal Perry did not know why Taleo fepiested he
interview Chatman when deciding who to hir&d.(T 44.) PrincipalPerry did not know
Chatman’s ag€jjd. { 53), or of anyawsuit or grievance claim filed by Chatman against BOE
when deciding who to hireld. § 52). Principal Perry lo@kifor qualified candidates that were
familiar with McDade (Id. 1 44) When hiring Alexander, Principal Perry considered her ISBE
license and prior work experience as a SECA and at McDiadd§.46.) When hiring Dorsey,
Principal Perry considered his status as a graduate of McDade, prior voluntee8&g-#or
positions, and classroom experience with special education studierfis49.)
Chatmarninterviewedfor a SECA position at Ray Elementary School (“Ray”) on
December 1,/2015,with Principal Thole(Id. 1 14, 54.) Principal Thole had a copy of
Chatman’s resumghe reviewedluring the interview.Ifl. Ex. F 4). The position required
holding a valid ISBE paraprofessional licengd. {{ 60.) Fincipal Thole, a decisionmaker
involved in the hiring processd( 1 59, hired Sheila Tines, an Africalamerican woman over
40 years old, Doralia Coleman, an African American woman over 40 years old, and Rokeya
Begum, an Asian womanid( 1 61, 64, 66, 67, 69, 71, 73hese three hires all hel§BE
paraprofessional licenses and Ipair working experience as a SECA and/or working at Ray.

(Id. 19 57-73.)There is some dispute whether Chatman was more experienced than these hires
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in general, but not whether she had more experience working as a SECA or at Rayk- (. SO
15, 16.) When making the hiring decision, Principal Thole did not KDbatman’sageand was
unaware of any lawsuit or grievance claim filed by Chatman agBi& (Id. § 56.) Principal
Thole considexdtheapplicantsprior SECA experience, fit with students and other teachers,
relevant content and/or grade level experience, positive raeohations, whether they had a
valid ISBE Paraprofessional Licensand hired the best candidates based on tHds&1 (58—

59.)

LEGAL STANDARD

Summary judgment is proper when “there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving
party bears the initial burden of production and must support its assertion by identifying those
portions of theecord thait “believes demonstrate the absence of a genuine cfsmaterial
fact” Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 2553 (1986).

To overcome a properly supported motion for summary judgment, the nonmaogant
present affirmative evidence “from which a jury might return a verdict in taer faAnderson v.
Liberty Lobby, Inc.477 U.S. 242, 257, 106 S. Ct. 2505, 2514 (198%¢. draw*all justifiable
inferences arf] drawn in [the non-movant'shavor.” Id. at255, 106 S. Cat2513. If the
evidencas insufficientfor a jury to return a verdict for the nonmoving party, or if the evidence
is “merely colorabld] or not significantly probative,” a court may grant summary judgrioent

the moving partyld. at 249(citations omitted)
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ANALYSIS

Motions to Strike

Both Chatman and tH&OE filed motions to strike various exhibits. (Dkt. Nos. 85 & 95.)

“A party asserting that a fact cannot be or is genuinely disputed must support the

assertion by: (A) citing to particular parts of materials in the record, including

depositions, documents,. affidavits or declarations..; or (B) showing that the
materials cited do not establish the absence or presence of a genuine dispute, or tha
an adverse party cannot produce admissible evidence to support the fact.”
Fed. R. Civ. P. 56(c). “If a party fails to properly support an assertion of fact oofailegerly
address another party's assertion of fadhe.court may... consider the fact undisputed for
purposes of the motion....” Fed. R. Civ. P. 56(e).

A. Defendants motions to strike

“Supporting materials designed to establish issues of fact in a summary judgment
proceeding ‘must be established through one of the vehicles designed to ensureyraimbilit
veracity—depositions, answers to interrogatories, admissions and affidavits. When aphsty s
to offer evidence through other exhibits, they must be identified by affidavit or othenathe
admissible in evidence.Reed v. Richards82 F.3d 570 (7th Cir. 1994) (table op.) (quoting
Friedel v. City of Madison832 F.2d 965, 970 (7th Cir. 1987)

Chatman argues she can lag thundation for these exhibits at trial, so she does not need
to introduce affidavits or deposition testimony to authenticate her exl@bigman
misunderstands the standard for opposing a motion for summary judgment. Materials must be
admissible at tal as presenteth opposition to the motion for summary judgment. It is not
sufficient to claim that documents that lack foundation or would be hearsay asdtiaaliebe
established on cross<xaminatiorat trial: the parties must support their statemeftfact in a

form that would be admissible as present€dntraDkt. No. 99.)Since we cannot determine

the contents of hypothetical cross-examination at trial or the responses to hyabtjuetstions
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counsel could pose, we cannot say that foundation is or could be established. To do so we would
need to put words into the mouths of people who could have spoken for themselves had Plaintiff
deposed any Defense witness. Plaintiff's failure to raise any non-specitatndation for any
of the exhibitghat BOE moves to strike means we must giB@E’s motion to strikeunder
Rule56(e).

BOE moved to strike various exhibits as hearsay. Exhibits 2 and 4 are documents from
the lllinois Department of Human Rights and EEOC'’s request for additional iatiom (PI.
SOF Ex. 2 & 4.) Exhibits 7, 8, and 10 are documents purportedly from the BOE’s job postings
and an email from the BOE’s Taleoffice. (Pl. SOF Ex. 7, 8, 10.)

Evidence is hearsay if it is a statemefiiered for the truth ofhe matter asserteahd is
not made while testifying at the current trial or hearing. Fed. R. Evid. 801(c). Public rewords
be excepted from the rule against hearsay if they set out the office’s acthatiatter
observed while under a legal duty to regant in a civil case factual findings from a legally
authorized investigation.” Fed. R. Evid. 803(8)(A). Even “true copies of the originalsbthe
transformed into admissible evidence based solely on unsworn assertions thatl theyiseld
at trial in an admissible formaReed v. Richards882 F.3d at 570.

To demonstrate that Plaintiff's attached exhibits fall within exceptions to the hearsa
rule, Plaintiff must establish that the exhibits as presented would meet tipgi@xc8ince
Plaintiff's arguments résipon responses to hypothetical cregamination questions at trial,
rather than affidavits or deposition testimorsgdDkt. No. 99 at 5we cannot credit her account
of the attached records as fitting within any hearsay exception. Accordingly, we gran
Defendant’s motion to strike Plaintiff's exhibits as hearsay not subject to arptiexcsince

Chatman did not establish the requisite foundation for her submissions to fit within theslsusi
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records exceptioiWe need not decide whether Chatmaould have proven correct if she
submitted supporting sworn documentation authenticating her exhibits, she has failed to lay tha
foundation in her submissions and thus cannot avail herself of this Court’s speculation about her
submissions texcept them fromhie hearsay rules. Thus, the exhibits attached to Plaintiff's
response to Defendant’s statement of facts as Exhibits 2, 4, 7, 8, and 10 are struck. (Rl. SOF E
2,4,7,8,10.)

B. Plaintiff's motion to strike

Chatman moved to strike Defendant’s affiddraim Princi@l Thole insofar as it relies
on evidence produced after the close of discovery. (Dkt. No. 85 at 2.) Evidence produced after
the close of discovery is subject to sanction under Federal Rule of Civil Procedyré 26(e
party does not supplement or correct an interrogatory response in a timely manner upon learning
new information. Fed. R. Civ. P. 26(e). We determine whether or not to sanction a violation of
this ruleconsidering “the following factors ...: (1) the prejudice or surprise to the party against
whom the evidence is offered; (2) the ability of the party to cure the prejudice; (Keliteobd
of disruption to the trial; and (4) the bad faith or willfulness involved in not disclosing the
evidence at an earlier dat®4avid v. Caterpillar, Inc.324 F.3d 851, 857 (7th Cir. 2003).

Chatman argues Principal Thole’s affidavit relies on material not turnedaoihes t
Plaintiff before the close of discovery. (Dkt. No. 85 at 2.) Neither party dispuseidthj but the
BOE argues its apparent violation of Rule 26(e) should be excused given its effortdyto time
inform Chatman of newly discovered information in keeping with its obligations. (Dkt. No. 95 at
5.)

No factor here weighs in favor of striking any portion of Principle Thole’s affidavit

Plaintiff has not established any prejudice or surprise from the additional doctiorentaleed,
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Plaintiff never sought to depose Principal Thole or requested any extension of tisotedreo
the newly produced information. In addition, th@comeof Principal Thole’s hiring search that
form the basis of Plaintiff's indirect proof of discrination were disclosedld; at 5.) Similarly,
Plaintiff never sought to cure the supposed prejudice to her case until nearly six morgtis pass
Instead, Plaintiff missed the status hearing before the filing of Defendant@nnfmt summary
judgment. [d. at 6.; Dkt. Nos. 66 & 67.) It is difficult to take Plaintiff’'s outrage at face value
given the lack of apparent interest she showed in prosecuting her case up to this point.

The final two factors also do not counsel in favor of granting Chatman’s motion to strike.
There is no clear disruption to the prospect of a trial and there has been no movement tb depose
Principal Thole or otherwise question her at any point. Chatman adduces no evidencenguggesti
her claim that Principal Thole sat on documents wafiidr the close of discovery is in any way
true so there is no evidence substantiating her claims of bad faith. SiQaerpillar factor

weighs in Plaintiff's favor, we deny her motion to strike.

Il. Statute of Limitations

The Board contends that &man’s claims related to the school library assistant position
at Beasleyand the teacher assistant position at Earle areliamed. (Mot. (Dkt. No. 68) 1 1;
Def. Mem. of Law in Support of Mot. for Summ. J. (“Def. Mem.”) (Dkt. No. 69) at 5-6.) The
timely filing of a charge of discrimination with the EEOC is a prerequisite to comnggacivil
action under the ADEA and Title VISee29 U.S.C. § 626(d); 42 U.S.C. § 2006&=); Wrolstad
v. Cuna Mut. Ins. Socy¥w11 F.3d 450, 456 (7th Cir. 2018gcksorv. City of Chicagp552 F.3d
619, 623 (7th Cir. 2009). An lllinois claimant must file a charge with the EEOC within 300 days

after the alleged unlawful practice occurred. 29 U.S.C. § 626(d)(1)(B); 42 U.S.C. § 2000e—
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5(e)(1). An unlawful employment practigenerally refers to discrete acts such as “termination,
failure to promote, denial of transfer, and refusal to hitackson552 F.3d at 623 (citiniyat’l

R.R. Passenger Corp. v. Morgd86 U.S. 101, 114, 122 S. Ct. 2061, 2073 (2002)). Discrete
discriminatory acts such as a refusal to hire are “easy to identify” andaractionable if time
barred, even when they are related to acts alleged in timely filed chaviygegan, 536 U.S.at

113, 122 S. Ct. at 20723. “Each discrete discriminatory act starts a new clock for filing
charges alleging that actd. at 113, 122 S. Ct. 2078¢e also Jacksph52 F.3d at 624. A
discriminatory act is actionable at the time the employmensidecivas made and

communicated to the plaintifteeMorgan,536 U.S. at 113, 122 S. Ct. at 20T2glen v.

Marc’s Big Boy Corp.64 F.3d 264, 267 (7th Cir. 1995).

To the extent that Chatman’s claims are premised on each decision by the Board to not
re-hire her for a position she interviewed for, they constitute discrete disatory acts for
purposes of the 308ay deadlineMorgan, 536 U.S. at 113, 122 S. Ct. at 2072. Chatman filed
her EEOC charge on September 9, 2016. (Def. Loc. Rule 56.1 StatefnMaierial Facts
Exhibit C (Dkt. No. 70-4).) Therefore, Chatman'’s claims based on conduct prior to November
14, 2015are timebarred and are not actionable.

Chatman’s claims based on the school library assistant position at Beadieyear
barred. Chatman interviewed for the school library assistant position at Beasley @n 20i®,
and Chatman’s counsel was notified that the position had been filled on September 9, 2015. (Def.
Loc. Rule 56.1 Statement of Material Facts (“Def. SOMF”) (Dkt. No.fM029-30). The
conduct took place prior to November 14, 2015 and is thereforebtimes.

Chatman’s claims based on the teacher assistant position at Earle avartiede

Chatman claims that she interviewed for the teacher assistant positioreatrESdptember 10,

10
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2015. (Def. SOMF { 31.) The Board contends that Chatman has not produced any evidence
related to the position at Earle, such as a communication email after the intethiEwthan
Chatman’s own recollection that the interview occurred more than one month before the
November 14, 2015 statutory deadlirfee¢Def. Mem. at 6.) Chatman fails to respond to the
Board’s argument timely and fails to present evidence that any of the Board’s cogduoding

the position at Earle occurred on or after November 14, 28ititee no evidence demonstrates
any discriminatory action occurred after Chatman’s interview on September 10, no evidenc
suggests Chatman’s claim falls within the statute of limitatitmesonly evidence of any
interaction betwen the BOE and Chatman occurred several months before November.

Accordingly, Chatman’s claims based on the teacher assistant positiotearigamebarred.

lll.  Age and Race Discrimination Claims

Title VII prohibits employerfrom refusng to hire or discriminahg against an individual
based on race, color, religion, sex, or national origin. 42 U.S.C. § Z0@)eADEA prohibits
employers from firing workers who are 40 or older based on their age. 29 U.S.C. § 623(a)(1),
631(a). The leghstandard for employment discrimination claims is “whether the evidence
would permit a reasonable factfinder to conclude that the plaintiff's racecigtheex, religion,
or other proscribed factor caused the discharge or other adverse employment@diiom.”
Werner Enterprises, Inc834 F.3d 760, 765 (7th Cir. 2016).

TheMcDonnell Douglasurden-shifting frameworkMcDonnell analysis”)is a way to
evaluate whether thevidencdas enough foa prima facie casef discriminationunderTitle VII
or ADEA. Johnson v. Advocate Health & Hosps. CoB82 F.3d 887, 894 (7th Cir. 2018)

David v. Bd. of Trustees of Cmty. Coll. Dist. No., 588 F.3d 216, 225 (7th Cir. 2017 the

11
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failure to hire context, McDonnedinalysistest requires the plaintitb show: (1) that she is a
member of a protected class, (2) that she applied for a position for which she vifaede(3)
that she did not receive the position, and (4) that similarly situated persons outside of the
protected class were hiredldhnson v. Beach Park Sch. Didt03 F. Supp. 3d 931, 937-38
(N.D. lll. 2015),aff'd, 638 F. App'x 501 (7th Cir. 2016)1f the plaintiff has established this
prima facie case, the burden shifts ‘to the defendant to ‘articulate a ldgitmoadiscriminatory
reason for the adverse employment action, at which point the burden shifts back to tifie plaint
to submit evidence that the employer’s explanation is pretext@dréon v. Lake Cty., Indiana
865 F.3d 526, 533 (7th Cir. 2017) (quoti&gmpson v. Franciscan Alliance, In827 F.3d 656,
661 (7th Cir. 2016)).

To adjudicate summary judgment, howewecourt must ultimatelyassess cumulatively all
the evidence presented by the [plaintiff] to determine whether it perngtsanable factfinder
to determme that [the adverse action] was attributable to [a proscribed factor undevmit’
David, 846 F.3dat 224.

A. McDonnell Analysis for Race

Chatman is African American and a member of a protected class under Title \Aima&h
was not hired for the positions she interviewed.e$t@blish a prima face case for race
discrimination under McDonnedinalysis Chatman must show: (1) she was qualified and
properly applied for the vacant positions; and, (2) the positions were fillacioyilarly situated
non-African American candidat&ee Johnsqri03 F. Supp. 3d at 937-38.

1. Proper Application an@Qualifications
Failure to complete an onlirsplication is not fatal to McDonnell analy#isn

applicant submita resume directly to an employ&eeJohnson 103 F. Supp. 3d 8936. As

12
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in Johnson Chatman did not submit an online applicationthe positions, but BOE had a copy
of Chatman’sesumethat itforwarded tahe decisionmakersA reasonable jurcranconclude
Chatmardid applyfor the positions.

A plaintiff mustshow “evidence from which a reasonable jury [can] conclude that [the
plaintiff] met the[] objective hiring criteria” for the positienJohnson638 F. Appat 502.
Contentions are not enough amplaintiff must provide supporting evidence, such as job
postingsBennettv. Roberts295 F.3d 687, 696 (7th Cir. 200@)nding advanced degrees are
not enough to infer automatic qualification whbeapplicant had “ample opportunity to
develop the record.”). The SECA positi@atdvicDade and Rasequired holding a valid
paraprofessional licengleat Chatman did not hold. Chatman did not submit any evidence of the
requirements for the library assistant position at Mirel&s, an analysis of her qualifications for
the position would be entiregpeculative.A reasonable juror cannot concludem the
evidencahat Chatman met the objective hiring criteria for phsitions.

2. Similarly Situated Comparators

The fourth prong of McDonnell analysis requirgdantiff to identify “similarly situated
persons outside of the protected class [wiere hired over herJohnson 103 F. Supp. at 938.
Determinatios of similarly situaed personsre“fact intensive[sic] [and] requir[e]
consideration of the circumstances as a whéaymond v. Ameritech Corgl42 F.3d 600, 610
(7th Cir. 2006).“[A]t a minimum, the allegedly similarly situatddersons mu$tpossed$
analogous attributes, experience, education, and qualifications relevant to tlempasitight.”

Id. at 610-11 ¢itation and internal quotation marks omitted3OE hired two employees for the
SECA position at McDade, and botlere members of the same protected class as Chatman

BOE hired three employees for the SECA position at Raytvantvere membersf the same

13
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protected class as Chatman. No employee was hired for the teaching assistantgiosit
Mireles, and the position is now close@haman did not submievidenceregardingthe hired
employee’skills or levels of experienct identify them assimilarly situated.A reasonable
juror cannotconclude from the evidendkeat similarly situateghersons outside of Chatman’s
protected class were hired over.her
B. McDonnell Analysis for Age

Chatmarwas over 40 years old at the time of her interviews and a member of a protected
class under ADEATo establish a prima face case for age discrimination undg@&axinell
analysis, Chatman must show: (1) she was qualified and properly applied for the vacant
positions; and, (2) the positions were filled by a similarly situated candidate under 40lgear
See Johnsqri03 F. Supp. 3d at 937-38.

1. Proper ApplicationQualifications and Similarly Situated Comparators

As noted above, we find Chatman properly applied for the positio, t@atsonable juror
cannotconcludefrom the submitted evidendkat Chatman met the objective hiring criteria for
thepositions. One of the two hired employees for the SECA position at McDade and two of
three hired employees for the SECA position at Ray wenabers of the same protected class
as ChatmanChatman did not provide information as to the hired employedis sk
qualifications to identify them as similarly situated. BOE did not hire a teaching assista
position at Mireles and the position is now clos@dreasonable juror cannobncludefrom the
presented evidendbat similarly situateghersons outsilof Chatman’s protected class were

hired over her for the positions.

14
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C. Defendant’s Reasons for not Hiring

Once a plaintiff establishes a prima facie case of discrimination, “a defendang¢ has t
opportunity to articulate a legitimate, nondiscriminatorysogefor its decision not to hire
[plaintiff].” Blisev. Antaramian 409 F.3d 861, 867 (7th Cir. 2005) (citation and internal
quotation marks omittedy. An employer’s honest belief that a candidate is better suited for a
position, even if the belief isnistaken, illconsidered or foolish,” satisfies this requirem&de
id. (citation and internal quotation marks omitted) (“We need not decide who was or was not
gualified. The [] decisionmakers score[] each applicant and rank[] them inajrieir
averaged score. It is not for us to second-guess their formula.”). A plaintiff thémehasrden
to prove the reason is pretextual, either by “directly by persuading the court that aidétoryn
reason more likely motivated the defendant or indirectly by showing that the defendants’
proffered explanation is unworthy of credende.”(quotingTexas Dept. of Cmty. Affairs v.
Burding 450 U.S. 248, 256, 101 S.Ct. 1089 (198&E alsdVhitfield v. Int'l Truck & Engine
Corp., 755 F.3d 438, 445 (7th Cir. 2014) (finding that a court cannot rely on speculative reasons
without support from a known decisionmaker). BOE has proadfethvits fromthe
decisionmakerwvith their legitimate, nondiscriminatory reasons to not hire Chatitief. SOF
Exs. F, G, I, J.) Chatman has not provided any documesnatgnce to show the reasons are

pretextual. Assuming@rguendo Chatman met the four elements of McDonnelllgsiafor age

2 AlthoughBliseis a §1981 case and not a Title \Wase, the same standards apply. GiB66n.4 (citingBennett
v. Roberts295 F.3d 687, 697 (7th Cir.2002)

15
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and race discriminatigrhe claims still failbecause BOE has given legitimated
uncontradicted nondiscriminatorgasongor not hiring her that are not pretextual.
D. AssessingCumulative Evidence

Assessindhe evidenceumulativelyis a straightforward analysis and involves placing
all the evidence together “in a single pile and [] evaluaifihgs[a] whole.” Ortiz, 834 F.3d at
766. The presengvidence includes job listings with hiring requirements for the SECA positions
at McDade and Ray and affidavits from the decisionmadtaiag their reasons for hiring or
closing the vacant position. Chatman did not have the required licensestioo tRECA
positions. Te other candidates were betiégned for the SECA positions based on the
decisionmaker’s hiring reasons, including familiarity with the schools and pricratas
experience with special education students. The teaching assistant positiceles Was closed
for budgetary reasons\ reasonable factfindexannot conclude from the evidence that BOE did

not hire Chatman because of her race or age.

IV.  Retaliation Claims

Title VIl prohibits employerfrom discriminaing against individuals whmalk]e a
charge, testj¥], assidf], or participatg] in any manner in an investigation, proceeding, or
hearing under [Title VII]."42 U.S.C. 8 20008¢a). The legal standard farretaliation claim
under Title VII is “whether the evidence as a whole would permit a reasonapte jurd that
the plaintiff's sex, age, or prior charges led to adverse employment activtig.FF.3d at 765.

To survive summary judgment in a failux@hire context, a laintiff must show(1) she
engaged ira protected activity; (23he suffered an adverse employment action; and, (3) there is

a causal link between the twiBaines v. Walgreen Ca863 F.3d 656, 661 (7th Cir. 2017\
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plaintiff demonstrates a causal connection by showing that the defendant would not have taken
the advese . . . action but for [the] protected activitid” (citation and internal quotation marks
omitted). A causal connection can be shown through direct evidence, for example, admission, or
through “various scraps of circumstantial evidence enough to allow the trier af tamtdlude

that it is more likely than not that discrimination lay behind the adverse ddtioat661-62,

665 (quotingMorgan v. SVT, LLC724 F.3d 990, 996 (7th Cir. 2013)) (notihgitexamples of

such circumstantial evidence inclugieusual departure from hiring procedures, employer’s
untruthfulness, and suspicious timingge, e.g.Lord v. High Voltage Software, In@39 F.3d

556, 563 (7th Cir. 2016) (quotirgulver v. Gorman & C9.416 F.3d 540, 546 (7th Cir. 2005))
(“Suspicious timing by itself will rarely support an inference of retalgtbut it may do so

“[wlhen an adverse employment action follows on the close heels of protectedsexpessl

the plaintiff can show the person who decided to impose the adverse action knew of thedprotecte
conduct.”).

Filing an EEOC charge is a protected activity, and failing to hire is a materiatysad
employment actiorBaines at61. Chatmammeets the first two element3 o survive summary
judgmentChatmammust show evidendhat allows a reasonable juror to conclude that BOE did
not hire because of her prior EEOC char@datmarhas not offered any direct or circumstantial
evidenceo show thaBOE decisionmakerdid not hire her because of her pricEEOCcharge.
Principal Perry anérincipalThole from McDade and Ray, respectiveliereunaware of
Chatman’s prior EEOC charge. Principal Randle-Robbins of Mideles not recall an
interview with Chatman.Thus there is no question of material fact whatsoever that would lead a
reasonable juraio conclude that Chatman wast hired in retaliatioffior her prior EEOC

charge.
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CONCLUSION
For the foregoing reasons, we grBatfendand’ Motion for Summary Judgmeit its
entirety, we grant Defendants’ Motion to Strike exhibits 2, 4, 7, 8, and 10 from Plaintiff's

statement of fact response, and we deny Plaintiff's Motion to strike. It is sodrdere

Pars £per

Marvin E. Aspen
United States District Judge
Dated:August 31, 2020
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