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3UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHARLES B,

Plaintiff,
Case No. 18 C 1377
V.
Magistrate Judge Sunil R. Harjani
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Charles B! seeks judicial review of the final decision of Andrew M. Saul,
Commissioner of Social Security, denying his application for Disability Inser&enefits
("DIB") under Title 1l of the Social Security Act. Charles moves for a salesf the ALJ's
decisian and an award of benefits, or alternatively, a remand, wial€dmmissioner asks for
affirmance of the ALJ’s decision to deny benefits. For the reasons stéded the ALJ’s decision
is reversed and this case is remanded for further proceedingstenhsiith this opinion.

I. BACKGOUND

Charles graduated high school and previously worked as a loader, packer, and school
bus driver. (R. 39, 54, 69). The medical record indicates that Chaddsry suffered from
neck and back impairments. Charles originally injured his back in 1999 whihg lifeavy
boxes at workld. at 43, 794. Since then, he has undergone three surgeries on his neck and
four surgeries on his backd. at 51. Charles received benefits for a closed period between

December 15, 2007 and June 2, 2010 following a weldkted injury to his cervical spine in

! Pursuant to Northern District of Illinois Internal Operating Procedurth22Zourt refers to
Plaintiff as “Charles B.” or “Charles.”
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late 2007 which resulted in a large disc herniation aC8and a smaller herniation at-C3
C4.1d. at 92103. Charles testified that he has eighteen screws, nine spaceamsgswimur
hinges, and eighteen nuts in his nédk.Four screws, two rods, and four nuts had to removed
from his back when he was having back pagh. Charles uses a cane or walker when
ambulatingld. at 60. Charles last worked in November 2014 schaol bus driver when he
alleges that symptoms from severely herniated C5, C6, and C7 discs in hisnoceckhim

to stop workingld. at 5456.

Charles filed an application for DIB on July 25, 2014, alleging he becasableld on
November24,2014due to depression, anxiety, high blood pressure, sleep apnea, gaionic
and spinal fusion(R. 22526, 244. Charles is also morbidly obese: he is 6’5" and in 2017
weighed as much as 377 pounds with a body mass index ofld4at.839. Charles’s DIB
applicationwasinitially deniedonDecemberl, 2015,andupon reconsideration on April 12,
2016, after which he requested an administrative heatthgat 10429, 15051 On
September 12, 2017, Charlespresentedby counsel, appeareda testified at a hearing
before ALJ Matthew Johnsoid. at 3481. The ALJ also heard testimony from vocational
expert (“VE”) Pamela Tucketd. at 6979.

On October 4, 2017, the ALJ issued a decision denying Charles’s applicatioiBf
(R. 1628). The opinion followed the required figgep evaluation process. 20 C.F.R. §
404.1520. At step one, the ALJ found that Charles had not engaged in subgeamniicl
activity since November 24, 2014, his alleged onset diateat 18. At step two, the ALJ
found that Charles hatieseverampairmentsof obesity,spinedisorderstatuspostcervical
fusion,anddegenerative disc diseas@. The ALJ found Charles’s hypertension, sleep apnea,

gastroesophageal reflux disease, and depression and anxiety to be nonesev&®19. At



stepthree,the ALJ determinedthat Charles didnot haveanimpairmentor combination of
impairments that met or medically equaled the severity of one of the listednmepis in 20
C.F.R.Part404,SubparP,Appendix1 (20 C.F.R88404.1520(d)404.1525, and04.1526).
Id. at20.

The ALJ therconcluded that Charles retained the residual functional capacity (“RFC”)
to perform sedentary wotlas defined in 20 C.F.R. § 404.1567(a), except that:

he can handle items frequently with the left hand or the right hand. He can

perform fingering on a figuent basis with the left hand or the right hand. He

cannot climb ladders, ropes, or scaffolds or kneel.cat®ccasionallyclimb

rampsor stairs,balance stoop,crouch,or crawl. He can frequently work in

hazardous environments such as around unprotected heights; with moving

mechanical parts; or operate a motor vehicle. He can assume no position for

longer than thirty minutes. If he does sit, stand, or walk for thirty minutes at

one time, he must be allowed to assume a different positidivéominutes

before resuming the prior position without abandoning his workstatiosiog

concentration on his assigned work duties. He is limited to being allowed to

use an assisted device up to 100% of the time for balance and/or ambulation.
(R. 21). Based on this RFC, the ALJ determined at step four that Charléshobplerform
his past relevant work as a loader and a pat#ent 26. At step five, the ALJ found that
there were jobs that exist in significant numbers in the national economy théCGtarld
perform.Id. at 2627. Specifically, the ALJ found Charles could work as a circuit board
assembler, document preparer, and circuit board inspddtoat 27. Because of this
determination, the ALJ found that Charles was not disallded'he Appeals Council denied

Charles’s request for review on February 18, 2018, leaving the ALJ's deasshafinal

decisionof theCommissionend. at £6; McHenry v. Berryhill911 F.3d 866, 871 (7th Cir. 2018).

2 Sedentary work involves lifting nmore than 10 pounds at a time and the ability to sit for six hours
in an eighthour workday and stand or walk no more than about two hours of arheightvorkday. SSR
83-10, 1983 WL 31251, at *5 (1983).



Il. DISCUSSION

Under the Social Security Act, a person is disabled if he is unable “to engage in any
substantial gainful activity by reason of any medically determinable @hysimental impairment
which can be expected to result in death or which has lasted or catpéeted to last for a
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). To determine disability
within the meaning of the Social Security Act, the ALJ conducts a sequentigitépenquiry,
asking:(1) Is the claimant presently unemployed? (2) Does the claimant have @isgya@&rment?
(3) Does the claimant’'s impairment meet or equal an impairment specifically listed in the
regulations? (4) Is the claimant unable to perform a former occupation? asdl{g)claimant
unable to perform any other work in the national econoWyg v. Sec’y of Health & Human
Servs, 957 F.2d 386, 389 (7th Cir. 1992alewski v. Heckler760 F.2d 160, 162 n.2 (7th Cir.
1985); 20 C.F.R. § 404.1520(a)(4)An affirmative answer leads either to thex step, or, on
steps 3 and 5, to a finding that the claimant is disabled. A negative answer at any hperitihaot
step 3, ends the inquiry and leads to a determination that a claimant is not digaieudsk) 760
F.2d at 162 n.2.

Judicial review bthe ALJ’s decision is limited to determining whether it adequately
discusses the issues and is based upon substantial evidence and the proper lagakeriltano
v. Astrue 556 F.3d 558, 562 (7th Cir. 2009¢heck v. Barnhar357 F.3d 697, 6997th Cir.
2004). Substantial evidence means “such relevant evidence as a reasonable htiadoegg as
adequate to support a conclusidrithardson v. Peraleg02 U.S. 389, 401 (1971)). Inreviewing
an ALJ’s decision, the Court may “not reweigh the evidence, resolve conflicts, deesigons
of credibility, or substitute [its] own judgment for that of the Commissior@lifford v. Apfe]

227 F.3d 863, 869 (7th Cir. 2000). Although the Court reviews the ALJ’s decision deferentially,



the ALJ must nevertheless “build an accurate and logical bridge” betweewvideace and his
conclusionsSee Steele v. Barnha#90 F.3d 936, 938, 941 (7th Cir. 2002) (internal citation and
guotations omitted). When the ALJ's “decision lacks evidentiary support or is so poorly
articulated as to prevent meaningful review, the case must be remaladed 940.

The ALJ found Charles not disabled at step five of the sequential analysis because he
retains the RFC to perform other work that exists in significant numbers in toralaconomy.
Charles asserts that the ALJ committed several reversible errors. RasieCargues that the
ALJ erred at step two by finding that his sleep apnea and depression and anxietyssaeen®n
impairments. SecondCharles contends that the ALJ mischaracterized the evidence when
determining his RFC. Third, Charles argues the ALJ improperly discounted the omhiuss
treating physician and surgeon. Fourth, Charles asserts that the ALJ impropedgedshis
subective symptoms statements. The Court agrees that the ALJ improperhyedssShasles’s
RFC by failing to consider the combined impact of Charles’s impairmentd)anésaterizing the
evidence, and rejecting Charles’s treating physician’s and surgeon’s opiniocaus8ehese
errors require remand, the Court need not address Charles’s remaining ardnatntgg ALJ'S
subjective symptom evaluation was patently wrong.

A. Non-Severe Impairments

Charles first argues that the ALJ erred in finding that histrabtive sleep apnea and
anxiety and depression were regvere impairments at step two. The ALJ determined that
Charles’s obstructive sleep apnea was not severe because the state ageriappbpmed that
Charles’s sleepelated breathing disorders were not a severe impairment and “the medical records
documented no persistent symptoms of obstructive sleep apnea and few if any complaints of

daytime fatigue.” (R. 19). The ALJ also concluded that Charles’s depression aety areqe



non-severe becaude “gets good benefit and control on his medication regime which consists of
only psychotropic medications prescribed by his primary care physittanThe ALJ noted that
Charles takes Duloxetine and Xanax but that he does not see a psychiatrisipgssictherapist,

or counselor and has not been psychiatrically hospitalidedhe ALJ then proceeded to consider
the four broad areas of mental functioning, also known as the “paragraph B” criterigALThe
determined that Charles has: (1) no latidn in understanding, remembering, or applying
information; (2) no limitation in interacting with others; (3) mild limitations in concentratio
persistence, or pace; and (4) no limitation in adapting or managing ofesaif1920. The ALJ
found Charles’s obesity, spine disorder status post cervical fusion, and degenerativecdse
are severe impairments and proceeded to the remaining steps of-#tefigequential evaluation
processld. at 18, 20-28.

At step two, the ALJ determines whetliee claimant has a “severe medically determinable
physical ormental impairment.. or a combination of impairments that is severe....” 20 C.F.R. 8
404.1520(a)(4)(it) Step two is a threshold step and “[a]s long as the ALJ determines that the
claimant has one severe impairment, the ALJ will proceed teethaining steps of the evaluative
process.Castile v. Astrue617 F.3d 923, 92&7 (7th Cir. 2010). Here, the ALJ's failure to find
Charles’s obstructive sleep apnea and depression and anxiety as a severe imgasteyelo
is not a reversible error because the ALJ categorized three other impairmeateras and
proceeded to step foukrnett v. Astrue676 F.3d 586, 591 (7th Cir. 201@})ating “even if there
was a mistake &tep 2, it does not matter. Deciding whether impairments are severe at Step 2 is
a threshold issue only; an ALJ must continue on to the remaining steps of the evaluatiss proce

as long as there exists evamesevere impairment.”) (emphasis in original).
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The problem here, however, is that once the ALJ proceeded past step two, he did not
consider whether Charles’s obstructive sleep apnea and depression and anxaetieavéurther
limitations to Charles’s RFCLoftis v. Berryhil| 2017 WL 2311214, at *2 n.1 (N.D. Ill. May 26,
2017) (“[A]lny error that an ALJ commits at step two is harmless as long gesb®n to consider
the combined impact of a claimant’s severe andsevere impairments.”). “In determining an
individual's RFC, the ALJ must eval@atall limitations that may arise from medically
determinable impairments, even those that are not severe, and may not dismis$ avidence
contrary to the ruling.Villano, 556 F.3d at 563ylurphy v. Colvin 759 F.3d 811, 820 (7th Cir.
2014) (“An RFCdetermination must account for all impairments, even those that are not severe in
isolation.”). The regulations require the ALJ’'s RFC analysis to “consider gthuwf medically
determinable impairments of which we are aware” even if they are not s@@ef@F.R. 8
404.1545(a)(2).

The ALJ did not mention Charles’s neevere impairments after step two of his disability
analysis. In determining Charles’s RFC, the ALJ stated that he timyediall symptoms and the
extent to which these symptoms can oeably be accepted as consistent with the objective
medical evidence and other evidence.” (R. 21). This statement alone is noiesuffo
demonstrate that the ALJ made an assessment of the combined effects of Clewdes sisd
non-severe impairment&here his RFC discussion fails to mention any of Charles'severe
impairments, including his hypertension, obstructive sleep apnea, GERD, and depagski
anxiety.Smith v. Berryhill 2018 WL 4679584, at *5 (N.D. Ill. Sept. 28, 2018). The ALJ did no
engage in any explicit discussion of Charles’s severe anden@re impairments in combination.
This failure to consider the combined effect of Charles’ssewere impairments together with his

other severe impairments warrants revef3ahton v. Astie, 596 F.3d 419, 423 (7th Cir. 2010)



(“A failure to fully consider the impact of nesevere impairments requires reversal.”). On
remand, the ALJ shall address the aggregate impact of all of Charles’s severe-aedene
impairments when evaluating HRFC. Golembiewski v. Barnhgr822 F.3d 912, 918 (7th Cir.
2003) (*On remand the agency must remember that a competent evaluation of [&daimant
application depends on the total effect of all his medical problems.”).

Also absent from the ALJ’'s RFC analysis is any discussion of his finding Haate€'’s
mental impairments of depression and anxiety resulted in a mild limitation in catmantr
persistence, or pace. (R.-2f). In the Seventh Circuit, “both the hypothetical posed to the VE
and the ALJS RFC assessment must incorporate all of the claimant’s limitations supported by the
medical record.”Yurt v. Colvin 758 F.3d 850, 857 (7th Cir. 2014). “While a mild, or even a
moderate, limitation in an area of mental functioning doeshaoéssarilyprevent an individual
from securing gainful employment, the ALJ must still affirmativealuatethe effect such mild
limitations have on the claimant’'s RFGimonteveque v. Colvir229 F.Supp.3d 778, 787 (N.D.

lll. Jan. 17, 2017) (emphasis in original).

The ALJ found at step two that Charles’s depression and anxiety arsevere but
nevertheless cause mild limitations in concentration, persistence, or pat@2(. The ALJ’s
step two finding that Charles has mild limitations in concentratingjspies or pace does not
constitute a mental RFC assessment. As Social Security Rukig &plains, “[t]he limitations
identified in the ‘paragraph B’ and ‘paragraph C’ criteria are not an RFC as=@dsut are used
to rate the severity of mental impaent(s) at steps 2 and 3 of the sequential evaluation process.”
SSR 968p, 1996 WL 374184, at *4 (July 2, 1996). “The mental RFC assessment used at steps 4
and 5 of the sequential evaluation process requires a more detailed assesg#praitiby varias

functions contained in the broad categories found in paragraph]piB.In this case, the ALJ



recognized that his paragraph B discussion at step two was not a substitut&kfe€ dinding,
stating:

The limitations identified in the “paragraph B” eiita are not a residual functional

capacity assessment but are used to rate the severity of mental impairmepss at ste

2 and 3 of the sequential evaluation process. The mental residual functional

capacity assessment used at steps 4 and 5 of the selgaealimtion process

requires a more detailed assessment by itemizing various functionmedniethe

broad categories found in paragraph B of the adult mental disorders in 12.00 of the

Listing of Impairments. (SSR 98p).

(R. 20). When determining Charles’s RFC, however, the ALJ did not mention Charlessd ment
impairments, let alone make a “detailed assessment,” to determine what, riéstrigtions his
limitations in concentration, persistence, or pace placed on his ability to work.

The ALJ concluded his steawo analysis by stating: “Therefore, the following residual
functional capacity assessment reflects the degree of limitation fdwave in the ‘paragraph B’
mental function analysis.” (R. 20). The ALJ did not include any nonexertionahhtiemtations
in the RFC assessmemd. at 21. “It is unclear what the ALJ meant by saying that the RFC
‘reflects’ his Step 2 findings concerning [the claimant’s] mental limitatiddsiZzarelli v. Astrug
2011 WL 5873793, at *23 (N.D. Ill. Nov. 18, 2011). For this reason, numerous courts in this
district have “remanded cases where an ALJ relied on language identical teethat tiee end of
Step 2 in this case because it fails to clarify the degresitth the RFC expresses the functional
limitations found under the special techniquié,’lora P. v. Berryhil] 2019 WL 1112272, at *4
(N.D. Ill. March 11, 2019)Jacqueline J. v. Berryhijl2019 WL 339588, at *4 (N.D. Ill. Jan. 28,
2019); seealso Alesiav. Astrue 789 F.Supp.2d 921, 933 (N.D. lll. 2011) (holding this same
language “was not enough because the combined impact of the impairments must beretbnside

throughout the disability determination process.™). Similarly, in this aasemand is waanted

“because the ALJ failed to explain how his Step 2 discussion of [Charles’sttiessiin



[concentrating, persisting, or maintaining pace] are ‘reflected’ in theiREIL” Muzzarellj 2011
WL 5873793, at *23.

The record indicates that Charttedepression and anxiety, medications, and sleep apnea
impact his ability to sustain concentration and attention. On November 24, 2015 and April 6,
2016, the Commissioner’'s psychological examiners diagnosed affective disoiemxiety
disorder and carluded that Charles experiences mild difficulties in maintaining concentration,
persistence, or pace. (R. 108, 12324). On August 1, 2016 and September 2, 2016, Dr. Masood
diagnosed depression, anxiety, and psychological factors affectingg€ahysical condition.

Id. at 727, 757. Dr. Masood opined that Charles experiences side effects from higiomsgica
including drowsiness and tiredness, and Charles’s pain and other symptoms would constantly
interfere with the attention and concentration needed to perform even simple work lthsks.
Charles has also been diagnosed with “severe sleep apnea of both obstnactigateal type.”

Id. at 642. At the hearing before the ALJ on September 12, 2017, Charles testified that he takes
Duloxetine for hisdepression and Xanax three times a day for his anXgktyat 47. Charles
explained that his medications often make him tired and he will nap throughout the. da6.

The ALJ failed to explain why this evidence did not require additional nonexaktimitations

to Charles’s RFC. Specifically, the ALJ did not explain why Charles’s mild kit in
concentration, persistence, or pace were not included in the RFC. This wasMumzarell

2011 WL 5873793, at *23 (“If the ALJ believed th&etmild limitations in [concentrating,
persisting, or maintaining pace] did not merit a 4eaertional limitation in the RFC, he was
obligated to explain that conclusion so that we can follow the basis of his reasoiegran v.
Berryhill, 2018 WL 3352657, at *3 (N.D. Ill. July 9, 2018) (ALJ’s failure to explain why he did

not include the mild limitations in activities of daily living, social functioning, and imtaeing

10



concentration, persistence, or pace he found into the RFC required remand).

The Court recognizes that the VE testified that Charles could perform the sgdebtar
she identified if he was also limited to understanding, remembering, caoyingnd performing
simple, routine tasks involving only simple, wenddated decisions, witthe ability to adapt only
to routine work place changes. (R. 74). Because the numerous errors detailed in this opinion
require remand, the Court need not address whether the ALJ’s error in failing to inchrtes©
mild limitation in concentration, grsistence, or pace in the RFC is harmless given the VE’s
testimony in this regard. Nevertheless, for purposes of remand, the Court noties 8eatenth
Circuit has said “[a]Jgain and again” that “when an ALJ finds documented liomgtof
concentratia, persistence, and pace, the hypothetical question presented to the VE must account
for these limitations."Winstead v. Berryhill923 F.3d 472, 476 (7th Cir. 2019). “[T]he most
efficient way to ensure that the VE is apprised fully of the claimant’s limitationsngltale all
of them directly in the hypothetical®’Connor-Spinner v. Astrue627 F.3d 614, 619 (7th Cir.
2010). The Seventh Circuit has not, however, required the ALJ to use the specific teryrofiolog
“concentration, persistence, or pa@e’the hypothetical in all caselsl; seeJozefyk v. Berryhill
923 F.3d 492, 498 (7th Cir. 2019) (upholding “generic[]” limitations of “simple, routine, timpeti

tasks” “when they adequately account for the claimant’s demonstrated psychldygiptors.”)

but see alsorurt, 758 F.3d at 8589 (“repeatedly reject[ing] the notion that a hypothetical . . .
confining the claimant to simple, routine tasks and limited interactions with cadergiately
capture temperamental deficiencies and limitation®ntentration, persistence, and pace.”). On

remand, the ALJ shall adequately account for Charles’s deficiencies in conoanpraitsistence,

or pace in the RFC and the hypothetical to the VE.

11



B. RFC Determination

Charles nextarguesthat theALJ's RFC determinationis not supportedoy substantial
evidence because the ALJ mischaracterized the evidence and erroneously rejectedbtihefopi
his treating physician, Shahid Masood, M.D., and his surgeon, Kern Singh, M.D. The Court agrees
that the ALJ’s RFGnalysis is flawed because it rests on several mischaracterizations of the record
and the ALJ erred in his evaluation of the treating physician’s and surgeon’s Inogdigans.

1. Mischaracterizations of the Record

First, the ALJ mischaracterized several lines of evidence. “The ALJ must evéleate t
record fairly” and “may not ignore an entire line of evidence that is contoatiiet ruling.”
Golembiewski v. Barnhar822 F.3d at 917. The ALJ must also build an “accurate and logical
bridge” from the evidence to his conclusion regarding a claimant’s BF(ft.v. Astrue539 F.3d
668, 673 (7th Cir. 2008). The ALJ in this case erred in his characterization of the imagitg) re
related to Charles’s cervical, thoracic, and lumbar spine. The ALJ Htatetie imaging results
were “mild” (R. 24, 26), yet a July 2, 2013 MRI of the cervical spine showed “severebredrt
canal stenosis at @56 and “moderate” vertebral canal stenosis with “moderate” left foraminal
stenosis at GE7 (R. 35758), a December 2014 CT scan of the cervical spine revealed “mild to
moderate” central canal stenosis at%dnd C67 and “moderate to severe” stenosis ateqR.
440), a January 14, 2017 MRI of the thoracic spine showed a focal central disc protrusiah at T
which produced “moderate” indentation on the anterior aspect of the thecal sac (R. 735),\a Januar
14, 2017 MRI of the cervical spine revealed a left central posterior osteopltysaociated disc
protrusion producing “moderate” indentation on the anterfocéntral aspect of the thecal sac at
C6-7 (R. 74546), and a January 16, 2017 CT scan of the lumbar spine showed “severe” canal

narrowing and foraminal narrowing at 4.3l (R. 803). These findings contradict the ALJ’'s

12



finding that Charles’'s imaging ressll were “mild.” Because the ALJ significantly
mischaracterized the severity of the imaging results of Charles’s spindommenating the RFC,

the Court cannot conclude that the ALJ built an “accurate and logical bridge”Heoavidence

to his conclusin that Charles retained the residual functional capacity to perform a range of
sedentary workSeeRoddy v. Astruer05 F.3d 631, 637 (7th Cir. 2013) (reversing where ALJ in
rejecting medical opinion “misunderstood or mischaracterized the results BfRHeas being
“unremarkable” where “those results demonstrated mild to moderate degeneraiio of the
discs of Roddy’s lower spine as well as tear in the cartilage surroundinggtigs 8teele 290

F.3d at 940 (holding ALJ’s step three finding conttt stand because the ALJ mischaracterized
claimant's EEG results showing seizure episodes and documenting a neurophysiologic
disturbance as “generally unremarkable” and “unremarkable”).

There are other parts of the record which the ALJ mischaradewbhen evaluating
Charles’s RFC and his subjective symptom allegations. For instance, the aiéd #tat
“persistent numbness to his upper or lower extremities [is] not support by theahredmrds.”

(R. 24). But the medical record shows that Charles repeatedly complained of numhmess i
extremities.See e.g(R. 608) (3/6/2014- reported numbness in fingers); (R. 608) (4/4/2614
reported numbness in upper extremities); (R. 612) (4/29/20Eported numbness in fingers
bilaterally); (R 607) (10/2014 —stated numbness in hands); (R. 600) (11/24/20d@mplained

of numbness in his upper and lower extremities); (R. 598) (12/222(0dmplaint of numbness

in upper and lower extremities”); (R. 596) (1/19/20%45reported “numbness in lower
extremties”); (R. 593) (1/29/2015 post Gspine fusion reported “[nJumbness in upper and lower
extremities resolving [but] still have some numbness in upper and lower ex@nitR. 379)

(6/18/2015 —reported “left numbness in his third through fifth digits” and “right upper extyemi
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numbness in his hand up to his mid forearm”); (R. 606) (7/6/20&ported numbness in upper
and lower extremities); (R. 397) (8/13/202®omplained of “persistent numbness in his hands
and feet”); (R. 602) (8/29/2015 repoted “numbness in upper extremities”); (R. 665, 691)
(1/18/2016 —reported numbness in lower and upper extremities); (R. 662, 688) (2/15/2016)
(reported numbness in upper extremities); (R. 718) (4/11/20dported numbness in hands); (R.
715) (5/9/2016) (complained of “numbness in bilateral upper extremities and face nunmehess a
bilateral lower extremities”); (R. 710) (8/1/2016) (complained of “numbness to hamdls
dropping items”); (R. 850) (9/28/20X6complained of “increase[d] hand numbness anditiggl
in the past B weeks.”); (R. 852) (11/26/2016) (complained of numbness in upper and lower
extremities); (R. 845) (1/27/201+ “still having numbness in lower extremities”); (R. 840)
(5/18/2017 — reported numbness in upper extremities).

Moreover, Dr.Masood noted on April 11, 2016 that Charles saw his surgeon regarding
neck pain that radiates to his upper extremities bilaterally and numbness in hisindlds was
told it would be permanent.” (R. 718). On August 1, 2016, Dr. Masood completedieaphys
residual functional capacity questionnaire in which he listed “numbness and timghagds” as
one of Charles’s symptom#&d. at 756. Dr. Masood completed a second physical residual
functional capacity questionnaire on September 2, 2016 andedbet Charles suffered from
neck pain and numbness in his upper and lower extrenidiest 726. Both before and after his
January 20, 2017 L3-4 revision laminectomy, Charles reported numbness in his edrenthits
surgeon, Dr. Singh. (R. 783) (10/28/2015) (reported intermittent numbness and tingling in both
hands); (R. 791, 793) (1/15/2017) (complained of numbness in fingers and toes); (R. 767)
(2/1/2017) (reported- bilateral upper extremity numbness and tingling in both hands); (R. 763)

(3/23/2017 —reported intermittent numbness and tingling along posterior legs and numbness in
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both feet). After his L3l revision laminectomy, Charles similarly reported numbness, tingling,
and weakness in his upper and lower extremities to his physical theldpet 831. Finally,
Charles testified that he experiences “constant” numbness in his armssgrelindws to his hands
and in his legs and his surgeon told him that the numbness was perrrario.

The ALJ also misrepresented the overall resohegn he wrote in his decision that “pain
medications helped relieve [Charles’s] symptoms” by pointing to a single doctoté from
March 16, 2015. (R. 24, 591). The ALJ’s conclusion in this regard ignores more recenteevidenc
that supported Charles’s complaints of pain. While it is true that Charles tepo2614 and
2015 that pain medications helped control his pain symptoms (RRHAE95, 606, 6082, 614
15, 667, 670), more recent medical records suggest that Charles’s pain worsened and he
expeienced significant neck and back pain despite the use of strong narcotics. Mexbhoas r
from 2016 and 2017 reflect that Charles consistently reported pain levels of seveghandtef
ten while taking Oxycontin and Percocet. (R. 711, 713, 715, 71620,183942, 84446, 851
52). At the September 12, 2017 hearing, Charles explained that his pain medication provides
limited relief by reducing his pain to a level where he does not have tohddibspital. (R. 57
58). Mentioning one older treatment note, while ignoring more recent treatment otes w
undermine the ALJ’s conclusion, “is precisely the type of chpitcking of the medical record
that [the Seventh Circuit] ha[s] repeatedly forbidderuit, 758 F.3d at 859Thomas v. Colvin
745 F.3d 802, 806 (7th Cir. 2014) (“An ALJ need not mention every piece of medical evidence in
her opinion, but she cannot ignore a line of evidence contrary to her conclusiorcdmplete
reading of Dr. Masood'’s treatment notes reflects significant and cemiststmplaints of neck and
back pain despite the use of narcotic painkillers, including Oxycontin and Rearat€elebrex

and baclofen. By not considering the full record of Charles’s subjective commapas, the
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ALJ improperly diminished the severity and persistence of Charles’s pain.

Before moving on, the Court notes an additional instance in which the ALJ materially
mischaracterized the evidence. When evaluating Charles’s testimony that heemasefadiral
times, the ALJ noted that “¢honly mention of falls is in the workers’ compensation claim. He
has not been treated in the emergency room (ER) or had doctor’s visits because bfefdis
not suffered any broken bones from falls. Falls are not mentioned in the imedaras orthe
objective medical evidence.” (R. 24; 61-65). There are two issues with the &talysis. First,
the ALJ’s statement that falls are not mentioned in the medical record or objectivealme
evidence is factually inaccurate. Contrary to the ALJ&eshent, Charles told his physical
therapist that on May 30, 2015 “his legs suddenly ‘gave ddt.dt 379. On December 21, 2015,
he reported to Dr. Masood that his left leg had given out on him a “few times aelil hkel f at
693. Also, Charles reported to Dr. Masood on February 16, 2015 that his left leg “gave up on him”
and on December 20, 2016 that his right knee was “giving out on him sometitnes.601, 846.

In his physical RFC questionnaire dated August 1, 2016, Dr. Masood noted thatsGharl
symptoms include “frequent fallsld. at 756. On January 5, 2017, Charles reported six falls over
the past three months to Dr. Singgh.at 773. On June 18, 2017, Dr. Masood wrote that Charles
stated that he was “falling frequently” as his “lefigle give[s] out on himId. at 840. Dr. Masood

also noted that Charles saw Dr. Singh who stated that “nothing can be done and he has o live wit
it.” Id. Finally, Charles testified that his legs “give out” and he uses a cane l@rwdien
ambulatingld. at 41, 6661. Indeed, the ALJ addressed Charles’s need for a cane or a walker by
finding that Charles should be “allowed to use an assisted device up to 100% of the tinaanf bal
and/or ambulation.ld. at 21. Second, the ALJ places great weighthe fact that did not receive

treatment for his falls or suffer any broken bones. The ALJ’s reasoning on this plainitys
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because not everyone who falls needs medical treatment or suffers a broken kiboet Mére
explanation, the Court cannot find that this analysis is supported by substantial @videnc

In sum, the ALJ’'s RFC and subjective symptom determinations are grounded oth severa
factual mischaracterizations of the record. Thus, the ALJ failed to &uddical and accurate
bridge betwee the evidence and his RFC conclusion. On remand, the ALJ shall reevaluate
Charles’s RFC and subjective symptom allegations after an accurate arldtearopsideration
of the record.

2. Treating Physician’s and Surgeon’s Opinions

Second, the ALJ also erred in assessing the opinions of Charles’s treasefglaBood
and Singh. The opinion of a treating source is entitled to controlling weight if the opisiwall4
supportedby medically acceptableclinical andlaboratorydiagnostictechniquesandis not
inconsistentvith the other substantial evidence in [the] record” 20 C.F.R. § 404.1527(c)(2);
Kaminski v. Berryhill 894 F.3d 870, 874 n.1 (7th Cir. 2018) (for claims filed before March
27, 2017, an ALJ “should give controlling weight to the treating physician’s opisitong
as it is supported by medical findings and consistent with substantial evideneeecord.”).
An ALJ must “offer good reasons for discounting a treating physician’s opirnGamnipbell
v. Astrue 627 F.3d 299, 306 (7th Cir. 2010) (citations omittsge also Walker v. Berryhill,
900 F.3d 479, 485 (7th Cir. 2018)hose reasons must be “supported by substantial evidence in
the record; a contrary opinion of a Rexamining source does not, by itself, suffice.” Gudgel v.
Barnhart, 345 F.3d 467, 470 (7th Cir. 2003). “If an ALJ does not give a treating physician’s
opinion controlling weight, the regulations require the ALJ to consider the length, reatdre,
extent of the treatment relationship, frequency of examination, tlecnys specialty, the types

of tests performed, and the consistency and supportability of the physician’s opinmss”viM
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Astrue, 555 F.3d 556, 561 (7th Cir. 2009); see 20 C.F.R. § 404.1527(c).

In this case, Dr. Masood completed two medical source stateni@nta2630,
756-60). In his first opinion, dated August 1, 2016, Dr. Masood listed Charles’s diggnose
as cervicalgia, depression, and anxiety and stated that hisssympicluded weakness
in his arms and legs, numbness and tingling in his hdretpuent falls, and pain in his
neck and lower backd. at 756, 757. Dr. Masood described Charles’s pain as dull and
sharp, occurring all the time in his neck and lower back, and movenading it worse
and rated his pain as an eight out of tdnat 756. In response to a question about the
clinical findings and objective signs of Charles’s condition, Dr. Masood wiogek
pain tenderness and lumbar spine tendern&ssDr. Masood noted that Charles’s pain
or other symptoms would "constantlyiterfere with his attention and concentration and
that he was incapable of even "low stress” jobs because of garerim his neck and
back.ld. at 757.

Dr. Masoodopinedthat Charlescouldsit for lessthantwo hours in an eigktour
work day and stand/walk for less than two hours in an-igat work day(R. 758). He
statedhatCharlescouldsit for thirty minutesat atime, standfor fifteen minutes at a time,
and walk one city block before needing to rékt. He further stated that Charles needed
a tenminute walking break every thirty minutdsl. Dr. Masood also indicated that
Charles needed to shift positions at will from sgtirstanding, or walking and take
unscheduled brealevery fifteen to thirty minutedd. He also recommended a cane or
other assistive device for standing awmdlking. Id. at 759. Dr. Masood statedhat
prolongedsitting would requireCharlego elevatenis legsto hip levelforty percenofthe

workday.ld. In addition,Dr. Masoodopinedthat Charles can occasionally lift and carry
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less than 10 pounds and rarely lift and carry 10 pouddsDr. Masood also noted that
Charles can occasionally twist and climb stairs, rarely sto@mdlb and never
crouch/squat and climb laddersl. Dr. Masood opined that Charles would have
significant limitations with reaching, handling, and fingerilty.at 760. In particular, Dr.
Masood noted that Charles can use his hands to grasp, twist, and tum objects fifeiropéhe
day. Id. Likewise, Charles can only use his fingers fifteen percent of the work dainéor f
manipulationld. Charles can only reach, including overhead, 20% of the workdlayinally,

Dr. Masood estimated that Charles would miss more than four days of work per lsonth.

A month later on September 2, 2016, Dr. Masood completed a second physical
residual functional capacityuestionnaire. Unlike his first questionnaire, which indicated
that Charles’s prognosis was good, Dr. Masood’s second questionnaire indicates that
Charles’s prognosis was now fair. (R. 726, 756). Dr. Masood wrote that Charles’s
symptoms were neck pain and numbness in upper and lower extrelditegs/26. For
clinical findings and objective signs, Dr. Masood indicatedkmeovement restricted and
decreased sensation in upper and lower extremitesDr. Masood again noted that
Charles's symptoms wtil constantly interfere with his ability to maintain concentration
and limited his ability to sit to less than two hours total an éigar workday and to
stand/walk less than two hours total in an elgbiir workdayld. at727, 728.Dr. Masood
stated that Charles needs to shift positions at will from sitting, standing, &mgvand
recommended a cane or other walking device for sitting and staridiraj.728, 729. Dr. Masood
opined that Charles could sit and stand for only terutas at a timdd. at 728. He also opined
that Charles would need frequent unscheduled breaks, which would last about fifteen mdinutes.

Dr. Masood changed his opinion from Charles needing to elevate his legs to hip level with
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prolonged sitting to no requirement of Charles needing to elevate hiddegs.729, 759. In
addition, Dr. Masood nowpinedthat Charles could never lift less than 10 pounds and never twist,
stoop (bend), or climb stairéd at 729. Though he opined Charles would haveifignt
limitations with reaching, handling, and fingering, the limitations were now notstagtiee as
Charles was limited to using his hands, fingers, and armssextent of the workdayd. at 730.

Dr. Masood again predicted that Charles would need to be absent from work more than days per
month as a result of his impairments.

The ALJ assigned "little weight" to both opinions, claiming they were "inconsiste
with the medical records.” (R. 25). Based on the Court'sevevihe only inconsiency
between Dr. Masood’s opinions and the medical record identified by the ALJ Shthdés
“repeatedly is noted as having normal or full muscle strength in his extreiidie The ALJ
did not explain why evidence of normal muscle strength in €xarextremities undermines
Dr. Masood'dimitations or how it is inconsistent with disabling pafm “ALJ must ... explain
his analysis of the evidence with enough detail and clarity to permit medm@ipgéllate review.”
Briscoe ex rel. Taylor v. Barnha425 F.3d 345, 354 (7th Cir. 2005). Without an explanation of
how the ALJ reached his conclusion that Dr. Masood’s opinions were incangiskeCharles’s
normal muscle strength in his extremities, the ALJ failed to build the iteqigyical bridge”
between the evidence and his rejection of Dr. Masood’s opildoot.v. Astrues47 F.3d 734, 740
(7th Cir. 2011).

Moreover, Dr. Masood opined that Charles suffers not only fromnesaln his extremities,
but alscsuffers from severe and chronic pain. The ALJ did not point to any medical evidence
indicating that muscle strength must be diminished as a result oég®ia Rather, the ALJ

appears to have improperly resorted to playing doctor when he found that evidente of fu
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strength in Charles’s extremities was inconsistent with Dr. Masoodsoapon Charles’s
limitations and severe paink-ansler v. Astrue2008 WL 474205,at*7 (N.D. Ind. Feb. 19,
2008) (ALJ succumbed to the temptation to ‘play doctor’ when he independently concluded
that normal muscle strength is inconsistent with chronic pase&also Shank v. Comm’r of
Soc. Se¢2018 WL 417175, at *6 (N.D. Ind. Jan. 16, 1028) (criticizing the Commissione
“playing doctor” by suggestingost hocthat the claimant’s “normal muscle strength in his
legs is somehow inconsistent with his experiencing chronic back pain”). Beuawnsal
muscle strength in Charles’s extremities is the only alleged inconsistency Jheofdd, the
ALJ’s decision not to give controlling weight to Dr. Masood’s opinions on thessha not
supported by substantial evidence.

Even if the ALJ had given ‘@ood reason” for not affordin®r. Masood'sopinions
controlling weight, the ALJ wasstill requiredto addresghe factorslisted in 20 C.F.R. 8
404.1527(cYo determinevhatweightto give theopinions.See Yurt758 F.3d at 860 (“ALJ
shouldexplicitly consider the details of the treatment relationship and proséd®ns for the
weight given to” treating physicians’ opinion§SR96-2p, 1996 WL 374188, at *4 (July 2,
1996) (treatingsourcemedicalopinions*“are still entitledto deferenceandmustbeweighed
usingall of thefactorsprovidedin 20C.F.R.§404.1527")3

The ALJ gave Dr. Masood's opinions “little weight” but failed to minimally edsr
several of the regulatory factors which tend to support Dr. Masood’s opirtpesifically,

otherthanacknowledginghatDr. Masoodwas Charles's treating physician, the ALJ did not

3 The SSA rescitled SSRB6-2pin connectiorwith its newrules governing thanalysis ofreating

physicians' opiniondyutthatrescission igffectiveonly for claimsfiled asof March27, 2017SeeSSR
96-2p Rescissionf SocialSecurityRulings 96-2p, 9&p,andd6-3p, 201 WL 3928298at* 1(March 27,
2017).
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discuss the nature and extent of the treatment relationship, the frequency iob¢ixais) the
supportability of the decision, or whether Dr. Mastad arelevantspecialty. The ALJ did
not acknowledge that Dr. Masood was Charles’s primary care physicianizpgcia internal
medicine and had treated Charles for more than three and a half years. Notalsoodsaw
Charlesseventytimes between November 14, 2013 and June 15, 2017 on an almost monthly
basis and often more than once a month. (R-G3%% 64748, 68798, 70023, 753-55, 838
53, 86470, 87880, 882900). Lastly, the ALJ did not address the supportability of Dr.
Masoods opinion or properly analyze the consistency of Dr. Masood’s opinion with the
record. For example, the ALJ did not examine whether Dr. Masomdés and records
supported the findings in his opinions. As explained above, the ALJ’s detéamitieat Dr.
Masood’s opinions were inconsistent with Charles’s normal muscle strengsreixtt@mities
is flawed. The ALJ was required to address these factors and explain how thedhipsi.c
decision to give little weight to Dr. Masood’s opinioS&hreiber vColvin 519 Fed. Appx.
951, 959 (7th Cir. 2013) (ALJ shall “sufficiently account[] for the factors in 20RC.E.
404.1527"). Because the ALJ did not address these factors, the Court istarddikrmine
whether he properly assigned little weight to Dr. Masood’s opinions. Accordingly,aadem
is necessary for the ALJ to properly analyze and explain the weight tdfdvdealf Dr.
Masood’s opinions in light of all the regulatory fact@@ampbel] 627 F.3d at 308 (remanding
where the ALJ failed to “explicitly address the checklist of factors as applibe tmedical
opinion evidence”).

Likewise, the ALJ failed to specifically address the factors set forth in 2RCG
404.1527 when he evaluated Dr. Singh’s opinion. (RR&5 Dr. Singh opined thatharles

could lift, push, and pull ten pounds maximum and should be restricted taumnbending
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and stoopingld. at 766. The ALJ gave Dr. Singh’s opinion “partial weight in pdit.at 35.
The ALJ accepted Dr. Singh’s conclusion that Charles could lift, push, andrpplbteds.
Id. at 21, 25. The ALJ disregarded Dr. Singh’s minimum bending or stoopingtlonitand
instead, stated that he “accounted for these limitations by limiting bendpfsgoto an
occasional level.ld. at 26. The ALJ dedited Dr. Singh’s bending/stooping limitation
because “Dr. Singh provided no reason to limit the claimant to minimal bendinm/sidot
is “not supported by the record as a whole,” and “the term minimal is noeddi Dr.
Singh.”Id. at 2526.

After declining to accord Dr. Singh’s bending/stooping opinion controlling wWetlggh
ALJ did not discuss the nature or length of Dr. Singh’s treatment relationship witle€;ha
the frequency of his examinations, the consistency of Dr. Singh’s opiniomrai8ingh’s
specialization. Several of these factors support giving significant weigbr.t Singh’s
bending/stooping opinion. For example, Dr. Singh is a spine surgeon at Rush University
Medical Center who operated on Charles’s neck and back muliipés and saw him
numerous times between at least September 2013 and March 2017. 43239568509,
762-806). As to the supportability factor, the ALJ stated that Dr. Singh’s hgistthoping
opinion was “not supported by the record as a whole” but failed to identify anything in the
record that did not support Dr. Singh’s opinidth. at 26. Merely stating in a conclusory
fashion that Dr. Singh’s opinion is not supported by the record is insuffimesatisfy the
ALJ’s obligation to build an accuratand logical bridge from the evidence to his conclusion.
Spicher v. Berryhill898 F.3d 754, 757 (7th Cir. 2018) (“While an ALJ need not accept all of
a doctor’'s recommendations and findings, she fastminimum—build an accurate and

logical bridge from the evidence to her conclusion.”).
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This case must be remanded for the ALJ to properly consider and weigh Dr. Singh’s
bending/stooping opinion. On remand, if the ALJ does not give controlling weight to Dr.
Singh’s opinion, he must articulate his consideration of the regulatory fa&orther, if the
ALJ remains concerned that Dr. Singh provided no reason to limit Charles toumnim
bending/stooping and failed to define the term “minimum,” the ALJ shadhtact Dr. Singh.
SeeBarnett v. Barnhart381 F.8 664, 669 (7th Cir. 2004) (“If the ALJ’s real concern was
lack of backup support for Dr. Plascak’s opinion,” he had “a duty to solicitiouiali
information to flesh out an opinion for which the medical support is not rediddgrnable.”).

C. Appropria te Remedy

In light of the above errors, Charles argues that reversal and an award othe tiedit
appropriate remedy here. When reviewing a denial of disability benefdsyiancay “affirm,
reverse, or modify the Social Security Administration’s sieci, with or without remanding
the case for further proceedingéilord v. Astrue 631 F.3d 411, 415 (7th Cir. 2011). When
an ALJ’s decision is not supported by substantial evidence, the Sevenih Ras “held that
a remand for further proceedingsti® appropriate remedy unless the evidence before the
court compels an award of benefi®iscoe ex rel. TaylQr425 at 355. Thus, an award of
benefits is appropriate only where “all factual issues have been resolved and tttecagco
yield but one supportable conclusiond. Because several factual issues remain unresolved
in this case, including a reassessment of the RFC and Charles’s subjgotp®ns
allegations based on a fair and accurate evaluation of the record and a reevalahtion an
reweidhing of the treating physician’s and surgeon’s opinions in accordance with treating
physician rule and the factors set forth in 20 C.F.R. § 404.1527, the rdoesd not

conclusively support a finding of disability. A remand is required for the ALJ te mor
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thoroughly and accurately analyze the evidence and articulate his analysis.
[ll. CONCLUSION

For the reasons and to the extent stated above, Plaintiff's Motion for Summary
Judgment [13] is granted. The decision of the Commissiom@vessed, and the case is
remanded for further expedited proceedings consistent with this Opinion. The Cosrt note
that the Social Security Administration previously granted Chantegisest for “critical case
processing” and indicated that his case wWaodceive “special expedited processing.” (R.
183). The Court anticipates that the proceedings on remand will be similarlytedped

SO ORDERED.

Dated: August 1, 2019 /ﬁl( / ’ ﬁ

Sunil R. Harjani
United States Mgistrate Judge
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