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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

POOJAKHUNGAR, )
)
Paintiff, )
) No. 18-cv-01454
V. )
) JudgeAndreaR. Wood
ACCESS COMMUNITY HEALTH )
NETWORK, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Pooja Khungar, a pedirician, has brought this isagainst Defendant Access
Community Health Network (“ACHN"), her foner employer. She alleges that ACHN
discriminated against her on the basis ofrteional origin and race (Indian and Southeast
Asian), as well as her religion (non-Christiaamd also terminated her in retaliation for
complaining about the treatment to which she widgested, all in violatn of Title VII of the
Civil Rights Act of 1964 (“Tite VII"), 42 U.S.C. § 2000et seq Now before the Court are
ACHN’s motion for summary judgent under Federal Rule of Civil Procedure 56 (Dkt. No. 50),
as well as various motions by the parties seetarggrike certain matal from and add certain
other material to theummary judgment recd (Dkt. Nos. 70, 71, 76, 80, 83). For the reasons
discussed below, the Court grants ACHN'sisuary judgment motionral disposes of the
various other motions as indicated below.

BACKGROUND
The parties dispute many material fagtere, for purposes of considering summary

judgment, the Court setsrward the facts as favably to Khungar, the monovant, as the record
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and Local Rule 56.1 permi&ee Johnson v. Advocate Health & Hosps. C&$@R2 F.3d 887, 893
(7th Cir. 2018).

Khungar claims that, as andian doctor who does not practice the Christian faith, she
faced discrimination at the hands of the laydg¢ispanic and Christian staff at her former
workplace. Khungar began working for ACHNagediatrician around July 28, 2014. (Pl.’s
Resp. to Defs.” Statement of Undisputed B4tPRSOF”) | 1, Dkt. No. 62.) She worked at
ACHN'’s Kedzie Health Clinic in Chicagihroughout her employment with ACHN. (Defs.’
Statement of Undisputed Facts (‘DSOMM’1, Dkt. No. 49.) Around May 31, 2016, ACHN
confirmed that Khungar was fully credentialacaccordance with state guidelines and ACHN
policies and approved her employment frory Iy 2016 to July 1, 2018. (PRSOMF, Ex. 12,
Dkt. No. 62-1.) Khungar's employment contreehewed automatically each year, provided
neither she nor ACHN terminated it; it lashesved on July 28, 2016. (DSOMF, Ex. U, Landivar
Dep. 31:1-19, Dkt. No. 49-21.)

While the parties agree oretidentities of théndividuals who worked with Khungar at
ACHN, they disagree on the roles that KhungadlBeagues played iner termination. Until
August 12, 2016, Dr. Charles Barron served agégional medical déctor and Khungar’s
immediate supervisor. (DSOMF { 3.) Dr. AndMafla subsequently replaced Barron in that
role. Beginning in February 2016, Dr. Jairo Mejia seras chief medical officer, a role in which
he oversaw providers like Khungand provided guidance for patiera@re and regulatory issues.
(DSOMF 1 5; Ex. E, Mejia Dep. 5:7-11, DktoN49-5.) The individuals who interacted with
Khungar most frequently at the Keelzlinic were fellow pediatriein Dr. Tara De Jesus, health
center manager Alicia Mariscal, and medicalistants Jasmine Angel and Gloria Rosales.

(DSOMF, Ex. AA, De Jesus Dec. 1 1, Dkt. No. 49-26; DSOMF {1 6, 13.)
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By 2015, Khungar’s relationships with h€edzie clinic colleagues had begun to
deteriorate. Khungar contends that because shenataHispanic or Christian like most of her
coworkers, the others singled her out for disggement based on her ethnicity and religion by
mocking her for her “ethnic cooking” andntlian religion,” excludig her from Christian
religious celebrations, and otherwise haragsier. (PRSOMF, Ex. 43, Khungar Decl. | 23, Dkt.
No. 62-4.) Khungar further contends that Marisapket she had not been asked to participate in
recruiting Khungar, told Khungahe would not have let a whihurse practitioner from Yale
work at Kedzie and implied that a “rich whis®@man who shops at Bloomingdales” would not
be suited to Kedzield. Y 3.) Khungar also claims that kkcal favored De Jesus, who, like
Mariscal, was Puerto Rican, over Khungéd. {{ 5.) Khungar claims that she complained about
these problems to Barron at a November 20&8&ting that includeMariscal, after which
Mariscal targeted Khungar for mockery basedenethnicity and worked with De Jesus
actively to solicit complaintbfom patients about Khungatd( { 13.)

ACHN contends that any problems Khungaperienced at Kedzieesulted from her
own behavior toward staff and patients. August 18, 2015, Barron sent Khungar what he
labelled a “final warning” letter, which chastisber for accessing the medical record of a patient
to obtain contact information f@an employee who was absémm work. (DSOMF, Ex. J, Aug.
18, 2015 Letter from Barron, Dkt. No. 49-109r€erned for the abseamployee’s safety,
Khungar accessed a patient ¢harfind the phone number tdiat employee’s relative.
(PRSOMF, Ex. 43, Khungar Decl. T 6.) But hesma Khungar accessed the patient’s information
for what ACHN deemed to be her own personal asaolation of the pagint privacy protections

set out in the Health Insurance Portabilibgdaccountability Act (“‘HIPAA”), Barron cautioned
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her that this letter servexs her “Final Warning.” (DSOMHEX. J., Aug. 18, 2015 Letter from
Barron.)

In addition, on May 3, 2016, a patient’s motbemplained to De Jesus that Khungar had
not fully examined a thirteen-year-old patient téetinine the root of hgrelvic pain and instead
insinuated without any evidence that the chls sexually active. (BOMF 1 10-11; DSOMF,
Ex. L, Patient Complaint, Dkt No. 49-12.) AGI further contends that on May 19, 2016, Angel
complained to Mariscal that Khungar madenooents to Rosales and Angel implying that
Rosales was not performing hebjcorrectly. (DSOMF, Ex. F, Mejia Decl. | 6, Decl. Ex. 2, Dkt.
No. 49-6.) Those complaints were routed to Mariscal, who apthapassed them on to Barron.
(DSOMF, Ex. C, Barron Decl. 11 2—-3, DNo. 49-3.) Barron subsequently conducted a
performance review with Khungar on Jue016. (DSOMF | 14; PRSOMF, Ex. 43, Khungar
Decl. 1 10.) He now contends thed told Mejia and others atcredentialing ammittee meeting
on June 8, 2016 that he had concerns about Kinsmgaxrformance and wodiladdress them with
her, but Khungar contends hever raised any concerns abbar behavior either at the
performance review or afterward. (DSOMK. E, Barron Decl. 1 2—-6; PRSOMF, Ex. 43,
Khungar Dec.  10.)

Shortly after Khungar’s performance revidde Jesus and Mariscadceived another
complaint from a parent, who toldke Jesus that Khungar had recnended that her son not take
his psychiatric medication out of a concern heillddecome impotent, degpthe fact that the
parent believed the medication was helgieg child. (DSOMF, Ex. X, June 2016 De Jesus
Complaint, Dkt. No. 49-24d., Ex. AA, De Jesus Decl.  2.) Desus also told Mariscal that
Kedzie staff had received a nber of unsolicited complaintsdm parents about Khungar failing

to listen during appointments, not properhasxning patients, notx@laining herself during
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appointments, and sharing inappliafe personal information (suels her dating life) with them.
(DSOMF, Ex. X, June 2016 De Jesus Complaihf;Ex. AA, De Jesus Decld., Ex. DD, Aug.

25, 2016 SafetyZone Report, Dkt. No. 49-29.) Khungar contends that these were not
spontaneous, unprompted complaints; instead, she believes that Mariscal and De Jesus actively
solicited complaints fnm patients in retaliation for lkungar complaining to Barron about

Mariscal’s racist statements. (PRSOMF, ER, Khungar Decl. T 13.) Regardless, all of the
complaints about Khungar wef@warded to Barron and, afthis departure, Mejia.

On June 9, 2016, Mariscal complained ireamail to Barron, Laura Whalley (a regional
director at ACHN), Etta Henderson (ACHN complia director), and varus other individuals
working in human resources about Facebook agessthat Khungar exchanged with a Kedzie
medical assistant, Mayra Gonzalez, charaxtegithe exchange as one in which Khungar
claimed she was denied a mlsecause Angel was a “backlser.” (DSOMF | 16; DSOMF,
Ex. O, Mariscal June 9, 2016 Email, Dkt. M@-15.) In the messageabmitted by Khungar in
opposition to summary judgment, however, Khungarely informs ®&nzalez that, at her
meeting with Barron, Khungar requested shéonger be assigned to work with Angel.
(PRSOMF, Ex. 52, Facebook Messages., Dkt. No. 62-9) The following morning, Khungar
contacted Whalley and Henderson about a Facebook post shared by Angel in May 2015 that
noted a deceased child was a patient at ACHN. (DSOMF ifi.1&x. Q, June 9, 2016, Emaill
from Laura Whalley, Dkt. No. 49-17.) Hendersamd Stephanie Lilly, #n a human resources
manager, directed Angel tomeve the post, which she did. $OMF § 19.) Khungar contends
she had reported Angel’s Facebook post to Matiprior to June 2016nd that Mariscal had

failed to take any action. (PR®AF, Ex. 43, Khungar Dec. { 11.)
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Khungar asserts that throughousttime, her coworkers contiied to make inappropriate
comments about her ethnicity and religion. Afosales asked Khungar inappropriate personal
guestions about Khungar’s religiobsliefs (such as whether shelieved in God) and whether
she would ever date a Hispanic man, Khungar rtedehat Mariscal gak with Rosales about
her conduct and reassign Rosales so she wantlkl with other physicians. (DSOMF, Ex. R,
June 11, 2016, Khungar Email to Mariscal, DK, 49-18.) Khungar contends that Mariscal
called her a liar. (PRSOMF, Ex. 49, Khungar Dep. 104:11-19, Dkt. No. 62-6.) ACHN, on the
other hand, contends that Maastold Khungar that Rosalesowld be reassigned; however,
despite Khungar’'s appeal to Mariscal, Khungdrstmetimes had to work with Rosales, who
began leaving pamphlets aboutriStianity in Khungar’'s patigrexam rooms. (PRSOMF, EXx.
49, Khungar Dep. 113:14-18.) Despite Khungar’'sregfano file was maintained at ACHN
regarding her complais of harassment. (DSOMF, Ex. FF, Riley Dep. 54:16-19, Dkt. No. 49-
31.)

On June 15, 2016, Mariscal emailed Lilly, MgjBarron, and Whalley to report a series
of complaints about Khungar that she clain@tave received from other Kedzie staff
members. (DSOMF T 2., Ex. M, Mariscal Decl., Decl. Exs. 1-3, Dkt. No. 49-13.) In one
complaint, a parent of a patient complaiieat Khungar had appeared bored and failed to
conduct a physical exam of the patient, desp#eptitient complaining of pain. (DSOMF, Ex. M,
Mariscal Decl., Decl. Ex. 1.) Miescal also asserted that ployees were complaining about
Khungar allegedly snapping at Angel, followiAggel around to make sure she did not draw
blood from a patient, refusing to speak to hdsioke of work, and bad mouthing her to other
employees.Ifl. Decl. Ex. 3.) Khungar does not dispute ttigg email was serttut contends that

Mariscal actively sought to solt complaints about Khungar,theer than simply documenting
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complaints that employees brought to her ongted. She further claims she was never
informed about any of the complain(BRSOMF, Ex. 43, Khungar Decl. 1Y 7-8.)

Mejia contends that at some point ityJ2016, after all thelzove had occurred, Barron
spoke with him regarding Khungda “poor performance.” (DSOMF § 30; DSOMF, Ex. F, Mejia
Decl. § 3.) Mejia emailed Eleva Riley, ACHNce President of Human Resources, noting the
“multiple situations” with Khungar and his purportegincern that she wéasot mentally stable”
and needed to be closely observed. (DSOMF {1 36, 51; DSOMF, Ex. Z, June 17, 2016 Mejia to
Riley Email, Dkt. No. 49-25.) In doing so, he forwarded an email that De Jesus had sent Mariscal
detailing that Khungar made her uncomfortabjaevealing personal details about Khungar’s
ex-boyfriend and that many patients complaitee®e Jesus that Khungar did not listen or
explain things clearly, did not amine them, and inappropriatelyasbd personal details such as
financial troubles and her problem#h her ex-boyfriend, with themld.) And on July 12,
2016, De Jesus emailed Mariscabtrer complaint from a paren, which the parent claimed
Khungar failed to examine her daughter’s abdomhespite the daughterroplaining of severe
abdominal pain, which a second doctomgi@sed as appendicitis. (DSOMF | BIZ; De Jesus
Decl. § 2, Decl. Ex. 1.) After reng a copy of the complainklejia emailed Lilly to let her
know he would be “keeping the situation on hdio’see how Khungar behaved; in response,
Lilly told him it was “inevitable” Khungar woultiave “to be let go” soon. (DSOMF, Ex. F,
Mejia Decl. § 10, Ex. 6.) ThroughoB&ugust, Mariscal recordeztiditional complaints about
Khungar failing to conduct detailed exantioas of patients and missing diagnoses.
(DSOMF 11 45, 47.)

At some point in September, Mejlacided to recommend that ACHN terminate

Khungar’'s employment by not renews her employment agreement. etentends that he did so
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“[blased on the number, nature, and sevaitgomplaints from minor patients’ parents
regarding the poor medicahre and treatment” Khungdelivered. (DSOMF { 48¢., Ex. F,
Mejia Decl. § 16.) Mejianet with Mariscal, De Jesusi@Whalley on September 28, 2016 to let
them know he would be recommending Khungar'siteation based on pars’ complaints and
that De Jesus, the only other pediatrician, weadesponsible for Khunga patients after she
left. (DSOMF {1 49-50.) Mejia &m notified Riley and Lillyof the same. (DSOMF { 51,
DSOMF, Ex. K, Sept. 28, 2018 Mejia Email, DNo. 49-11.) At some later point, Riley
reviewed the same complaints that Mejia hazhdwefore ultimately approving the termination
recommendation. (DSOMF | 5@, Ex. B, Riley Decl. | 6, Dkt. No. 49-2.)

On November 21, 2016, Mejia, Lilly, and Mafkmet with Khungar and informed her
that ACHN was terminating hemployment with a 90-day notice period. (DSOMF { 60-61.)
ACHN contends that Mejia then providedhthgar with the 90-day witen notice required to
terminate her employment; Khunghgwever, contends that shever received the notice and
that she attempted to resign instead. (DSOMF, Ex. E, \bgja 42:13-43:7; PRSOMF, Ex. 43,
Khungar Dep. 242:3-12.) Later that same day, Khuegeiled Mejia, Lilly, and Mafla to note
that her complaints about inappropriate anitucally insensitive behavior had never been
addressed. (DSOMF 1 64.) Mejia responded e had not knowabout any of those
allegations prior to the termination meeting &edwould forward her email to human resources
for investigation. (DSOMF { 65., Ex. Il, November 21, 2016 Email Chain, Dkt. No. 49-34.)

Riley then arranged to mewith Khungar to discuss hermplaints (though they twice

! Mafla became interim regional medical directos@ie point around the end of October or start of
November 2016. (DSOMF, Ex. D, Mafla Dep. 4:21-5:4t.No. 49-4.) While the parties appear to agree
that Mafla was at the termination meeting on Noveni, 2016, the only mention of Mafla’s potential
presence was by Mejia in his deposition, in whiclttweld not recall whether Mafla had attended the
meeting. (DSOMF, Ex. E, Mejia Dep. 43:6-10.)

8
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postponed the meeting due tawhgar being ill), and Rileyltimately terminated Khungar
before the meeting couldk® place. (DSOMF 11 69-70.)

On November 30, 2016, Khungar filed aaimination charge with the Equal
Employment Opportunity Commission (“EEOC”)|eajing that she had dad discrimination on
the basis of race, sex, religion, and oadil origin. (DSOMF, Ex. LL, Nov. 30, 2016 EEOC
Charge, Dkt. No. 49-37.) She contends thatisfeemed Mariscal immdiately after she filed
the charge. (PRSOMF, Ex. 43, Khungar Decl. T 20.)

On December 14, 2016, Riley terminated Khutsgamployment, effective immediately,
purportedly as a result afstatement Khungar made Dacember 10, 2016. ACHN and
Khungar have drastically different interpridas of the December 10 incident. Khungar
contends that she was working with Mafgyoneva, another ACHBmployee, to file
paperwork. (PRSOMF, Ex. 49, Khungar Dep. 289:20.) After obtainingiovernment approval
for an extremely expensive atiche-sensitive treatmefdr an infant patient, Khungar asked
Sooneva to scan the document confirmingttbatment because Khungar would be departing
before the treatment was completd. £91:9-292:7.) As Khungar did,sshe said that “[i]f
anything happens to this piece of paper, if theadise, if there’s a flood, if somebody rips this
piece of paper, | can’t come back and sign It 292:7-11.) She heard a medical assistant,
Julie Loza, say “don’t do it” butad no idea what Loza meant by itl.(292:12—-293:4.) From
Khungar's perspective, her remark was clearly facetious.

ACHN, however, has a different take on tecember 10 incident. Loza, who admits she
was not part of Khungar’s conversation wgboneva, states that she heard Khungar say
something along the lines of “what will happéthis place got on fe.” (DSOMF, Ex. MM,

Loza Dep. 38:16-39:9, Dkt. No. 49-38.) Loza jumpetbitell Khungar that if she wanted to do
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something to the clinic, she showld it when Loza was not presend.(39:20-24.) Loza
appears to have taken Khungar's statemeleiaat somewhat seriously. The following Monday,
another Kedzie physician, Paula Cavens, amppigreverheard Loza disissing the December 10
statement and reported it to Msral and Lilly, who subsequenilyformed Riley. (DSOMF, EX.
FF, Riley Dep. 68:22-69:21.) On December2@1 6, Riley visited the Kedzie clinic to
investigate. Id. 71:3-8.) During her visit, she met witloza, Cavens, and Khungar, and had
Loza make a written statement about the inciddaht.7Q:1-19.) Riley did not ask Khungar about
the context in which the Decdrar 10 statement was madigl. (73:20-22.) But Riley did ask
Khungar if she had actually made a statementtabelbuilding catching fe after she left.I¢.
73:7-13.) Riley later testified th&thungar responded flippantlyld() According to Riley,
Khungar denied having made th@oeed statement and instead tBlidey that she said “what
happens if the place blows up when | leavé@®’) However, Khungar contends that she denied
making any such statement and told Riley thiagleg said was that the particular paperwork
needed to be scanned in case it happened to be destroyed. (PRSOMF, Ex. 49, Khungar Dep.
303:22-304:5.) At that point, Riley terminated ba the spot and stayed with her as Khungar
packed up her items and left. (DSOMF, Ex. Riey Dep. 66:20-67:11.) Riley subsequently
sent Khungar a letter carhing that Khungar had been terrated for making amappropriate
statement on December 10. (DSOMF { 8 hukgar does not deny receiving the letter, but
contends that the reason given wasetext for her unlawful termination.
DISCUSSION

Under Federal Rule of Civil Procedure 8t Court grants summgajudgment “if the

movant shows that there is no genuine dispute asy material fact and the movant is entitled

to judgment as a matter laiw.” Fed. R. Civ. P. 56(aJ.o do so, the movant must identify

10
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relevant segments from the pleadings, defmrst admissions, affidéts, or answers to
interrogatories that demonstrate thek of any genuine material fa€elotex Corp. v. Catrett
477 U.S. 317, 323 (1986). On the other sidelgi@at a summary judgent motion, an opposing
party must respond by setting fodpecific facts showing there is a genuine factual issue for
trial. Anderson v. Liberty Lobby, Ine@t77 U.S. 242, 248 (1986). In determining whether there is
a genuine factual issue for trial, the Court muistv all evidence in the light most favorable to
and draw all reasonable infepas in favor of the nonmovariarney v. Speedway
SuperAmerica, LL{526 F.3d 1099, 1104 (7th Cir. 2008).tBle genuinerss of a factual
dispute suffices to defeat a tram for summary judgmeronly “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving pdrgwirence v. Kenosha County
391 F.3d 837, 842 (7th Cir. 2004) (quotidagderson477 U.S. at 248). The “mere existence of
some alleged factual dispute” does not suffioedefeat a motion fasummary judgment.
Dawson v. Brown803 F.3d 829, 833 (7th Cir. 2015) (citation and internal quotation marks
omitted).

l. Discrimination Based on Race, N&aonal Origin, and Religion (Count I)

In Count I, Khungar claims that ACHN unlavilfudiscriminated against her based on her
race, national original, and religion.

Title VII makes it unlawful for an employerdtdiscriminate against any individual with
respect to [her] compensation, terms, conditiongrivileges of employment, because of such
individual’s race, color, religin, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1). To survive
a motion for summary judgment on a Title VII disgination claim, a @intiff must present
“evidence [that] would permit easonable factfinder to conclutheat the plaintiff's race,

ethnicity, sex, religion, or otihgroscribed factor causecetlischarge or other adverse

11
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employment action.Ortiz v. Werner Enters., Inc834 F.3d 760, 765 (7th Cir. 2016). The
“[e]vidence must be considered as a whole alathan asking whether any particular piece of
evidence proves the case by itself. . . . Releggittence must be cdadsred and irrelevant
evidence disregardedd. Nonetheless, when considering a summary judgment motion, the
Court may utilize the burden-ting test articulated itMcDonnell Douglas Corp. v. Greedll
U.S. 792 (1973),asan efficient way to organize, present, and assess evid&otamson 892
F.3d at 894see also David v. Bd. of Trs. of Cmty. College Dist. No, 808 F.3d 216, 224 (7th
Cir. 2017) (noting thaDrtiz “did not alter” theMcDonnell Douglasurden-shifting framework.)
Here, the parties invoke tidcDonnell Douglagramework in making their arguments, so the
Court will address the arguments using fr@tework as well—bearing in mind that the
ultimate question is whether Khungar has enésd enough evidence of discrimination to
support a jury verdian her favor.
A. McDonnell Douglas Prima Facie Case

To establish @rima faciecase of discrimination under tMcDonnell Douglas
framework, Khungar must demonstdhat (1) she is part ofpaotected class; (2) her job
performance met her employer’s expations; (3) she suffered adverse employment action;
and (4) at least one similarly-situated indivatioutside her protected class received better
treatmentSimpson v. Franciscan All., In@27 F.3d 656, 661 (7th Cir. 2016). With respect to
the second element, a plaintiff generally nalgtw that she met hemployer’s legitimate
expectations unless shbeges that the empley selectively punishelder even though other
employees failed to meet expectatid@arry v. Menard, InG.270 F.3d 473, 478 (7th Cir. 2001);
Flores v. Preferred Tech. Gyd82 F.3d 512, 515 (7th Cir. 199%)a plaintiff establishes a

prima faciecase of discrimination, the employer shthen “set forth a legitimate

12
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nondiscriminatory reason for [the adverse emplayiagetion] which if béeved by the trier of
fact, would support a finding thanlawful discrimination was ndhe cause ahe employment
action.”Nichols v. S. Ill. Univ.—Edwardsvill&10 F.3d 772, 783 (7th Cir. 2007) (citation and
internal quotation marks omitted).the employer does so, the burddnfts back to the plaintiff
to prove that the employer’s proffered reasartlie adverse employmeacttion was pretextual.
Walker v. Glickman241 F.3d 884, 889 (7th Cir. 2001). Tlwosv pretext, the plaintiff must
demonstrate either that her exy@r's motive was a discriminatory one or that the proffered
reason is “unworthy of credenc&accagnini v. Charlekevy Circulating Cq.338 F.3d 672,
676 (7th Cir. 2003).

Here, Khungar has satisfi¢iie first element of prima faciecase: she has shown that
she is a member of aqgiected class due to her race (Asi&e), national origin (Indian), and her
religion (non-Christian). She also has satisfieglttiird element because she suffered an adverse
employment action when ACHN terminated Hénungar runs into trouble, however, with the
second and fourth elements.

For the second element, Khungar hasaustuced sufficient evidence that her
performance met ACHN'’s legitimate expectations. With respect to her interaction with patients
alone, ACHN has produced a multitude of comgkafrom parents coanding that Khungar did
not properly treat their children. One complafot,example, allegethat Khungar failed to
examine the abdomen of a child patient clziming of abdominal pain. (DSOMF { 3d;, Ex.

AA, De Jesus Decl. T 2, Decl. Ex. 1.) Anothemplaint accuses Khungaf insinuating that a
thirteen-year-old patient was suffering from pelvic pain because she was sexually active and
failing to examine hefully. (DSOMF {1 10-11id., Ex. L, Patient Complaint.) Whether these

complaints were solicited by De Jesus and dtad, as Khungar contends, is of no moment—

13
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what matters is that the complaints were forwarded to Barron, the regional medical director and
Khungar’'s immediate supervisontil mid-2016, and Mejia, the @f medical officer overseeing
providers? Both Barron and Mejia atteitat they reviewed thosemplaints, and Mejia states

that he decided to recommend that Khungar beitated because helieved the complaints
evidenced poor work performance. (DSOMF, ExBarron Decl. | 3; DSOMF, Ex. F, Mejia

Decl. § 16.) In fact, Mejia notdd an email to Riley and Lillghat he believed Khungar's poor
performance was putting patients and the orgéinizat high risk. (DSOMF, Ex. K, Sept. 28,

2016 Email Chain.)

Moreover, beyond the patient complaints, Khurd@es not dispute that she received a
final written warning on August 18, 2015 for assing a patient’s file to obtain contact
information for an absent coworker. $DMF, Ex. J, Aug. 18015 Letter from Barron.)

Khungar may have had good intiems in doing so—indeed, sherdends she was concerned for
the absent employee’s safety. (PRSOM, ExKdfingar Decl. { 6.) But remains undisputed
that Barron, her supervisor, catsred it to be a serious HAA violation worthy of a warning
letter. Khungar therefore cannosgute that she had at least om&k on her record an entire
year before she was terminated.

Even if Khungar could demonstrate that Wwerk performance was satisfactory, she fails
to identify any similarly-situated individual wheaeived better treatment than she received—the
fourth element of @rima faciecase. To do so, she must findwarkers who had a similar set of

disciplinary issuesSee Burks v. Wis. Dep’t of Trans#64 F.3d 744, 751 (7th Cir. 2006)

2 Mafla, Barron’s replacement, was not hired until @ttober or early November 2016, after many of
the events described had taken place. He testifdhe did not follow up with complaints about
Khungar because Mejia was taking care of the sitnatind that while normally the regional medical
director was responsible for reviewing complaitig, decision to terminate Khungar had already been
made before Mejia joined ACHN. (D3@F, Ex. D, Mafla Dep. 27:1-29:17.)
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(finding a coworker not to bemilarly situated because no “comphle set of failings” existed).

Moreover, to be similarly situated, the Seve@tituit generally requires two employees facing
disciplinary issues to have “dealt with the saupervisor, [be] subject to the same workplace
rules, and [have] engaged in similar conduct,rmutetheless receivedsgarate treatment for no
apparent legitimate reasorAtiams v. Wal-Mart Stores, In@24 F.3d 935, 940 (7th Cir. 2003).

Khungar contends that ACHNetited non-Indian providers mdavorably than it treated
her. She uses as two examples medical assitayel, who posted prate patient information
on Facebook, and De Jesus, who Khungar allegeatdned her. Khungar does not clearly state
that her purported comparators faadifferent race, national origior religion than her, which is
a prerequisite to her disparate treatment cl&ut.even assuming that Angel and De Jesus are
not members of one or more okthame protected classes as Khunglag,still fails to show that
they are appropriate comparators.

First, with respect to De Jesus, Khungas adduced no evidence suggesting De Jesus
had any staff or patient complé&rfiled against her, let alomaultiple complaints as was the
case with Khungar. Nor does Khungar suggest fre Jesus committed a HIPAA violation.
Khungar instead offers that, at one point, Barrda kbejia that he thougHDe Jesus had an issue
with the way she communicated with peog@SOMF, Ex. E, Mejia Dep. 74:4-9.) Khungaralso
notes that De Jesus had some sort of workpliéeesation with a medical assistant, but the only
evidence she cites in support ofsthlaim is Mariscal’s testimonhat De Jesus had a falling out
with Gonzalez and that both individuals askebtéglaced with othesroviders. (DSOMF, EX.

M, Mariscal Dep. 92:15-22.) In sum, the Cougsao evidence of conduct on the part of De

Jesus that comes close to the sbgerformance issues Khungar had.
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Second, with respect to Angel, Khungar agafers little in tre way of comparable
conduct. She contends only that Angel alemmitted a HIPAA violation and allegedly
threatened Khungar yet was not disciplined. iBither Angel nor Khagar faced termination
for their purported HIPAA violations. Moreovahe suggestion that Ayel threatened Khungar
by having Gonzalez tell her thahgel “knows karate” seems to hestretch—particularly given
that Gonzalez followed up the statement with “lol,” a term commonderstood to mean “laugh
out loud” and used to indicateata statement is made in jeSven if Angel did threaten
Khungar, Angel and Khungar worked in entirely different circumstances: Angel was a medical
assistant who reported to Marad, while Khungar was a pediataci who reported to Barron and
Mejia.

In short, Khungar has failed to satisfy herdmmr of finding at least one other employee
comparable to her “in all material respecBurks 464 F.3d at 751 (citation and internal
guotation marks omitted). Sinoeither of the indiiduals Khungar iderfiies constitutes a
suitable comparator, thisqrides a second reason tKdtungar cannot make oufpaima facie
case of discrimination using tidcDonell Douglasapproach. SeklcGowan v. Deere & Cp.

581 F.3d 575, 580 (7th Cir. 2009) (“Because [trantiff] is unable to demonstrate that a
similarly-situated person not the protected class was treatedrenfavorably than he was, he
cannot make out prima faciecase of racial dcrimination.”).

B. Legitimate Nondiscriminatory Reason and Pretext

As Khungar has failed to establisip@ma faciecase undeMcDonnell Douglasthe
Court’s analysis could end theiut even if she could make oupema faciecase, Khungar

still would not survive summary judgmemecause ACHN has presented a legitimate
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nondiscriminatory reason for termtivey her and she has not createtliable issue as to whether
that reason was a pretext.

ACHN claims that it terminated Khungar due to her poor work performance and has
adduced ample evidence to suppbat position. As noted abovinere were numerous patient
complaints against Khungamésome other employees believbdt she was putting patient
safety at risk. In addition, Kungar had received a warning faolating patient privacy laws
after she accessed a patient’s file to findtact information foan absent employee.

Khungar contends that Marisaahd De Jesus worked togetho solicit the patient
complaints to retaliate against Khungar for ctaimpng about Mariscal’s favoritism toward De
Jesus and other racist comments. But the evidé€haagar cites in suppoadf this narrative is
thin. For instance, to supportticontention that Mariscal actiyedolicited patient complaints,
Khungar points to a line in amail from Mariscal statiny know we are compiling
information” with respect to Khungar. (PRS®M 27.) But when questioned at her deposition,
Mariscal explained that she was told to redaaidents and send the refsto her superiors.
(DSOMF, Ex. G, Mariscal Dep. 56:4-15, Dkt. No. 494t is a significanstretch to read her
comment in the email to imply &b Mariscal was not simply oapiling information but instead
actively soliciting itfrom the parents of patients. Sincaufgar points to no other support in the
record, the Court cannot make suackeap in logic as to infer @ Mariscal and De Jesus were
actively seeking out complaints.

Khungar nonetheless contends that the comglaie entirely preikt and that she was

actually targeted for termaion because of her raggtional origin, or religiod.In support of

% The Court notes that Khungar’s First Amended Complaint does not contain a hostile work environment
or harassment claim, and it does not mention anyrae\employment action other than her termination.
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this claim, Khungar relies on statements bydwmvorkers that she claims exhibited their
prejudice and intent to discriminate against ker.example, her fellowmployees made fun of
her for her “ethnic cooking” and “Indianligion.” (PRSOMF, Ex. 43, Khungar Decl. § 23.)

However ‘[d]erogatorystatenents made by someone wha involved in making the
employment decision at issueearot evidence that the decisivas discriminatory,” although it
may be possible to infer discrindtory intent if the person whonade the statements had input
into the adverse employment actiand made the statents around the time aid in reference
to the actionRozskowiak v. Vill. of Arlington Height15 F.3d 608, 612 (7th Cir. 2005). Here,
none of the allegedly discriminatory remarks al¢iungar were made by her supervisors, and
there is no evidence that the individuals whi miiake the arguably discriminatory remarks had
input into the decision to terminate hehufgar offers no evidence suggesting that Barron,
Mejia, Mafla, or Riley collaborated with Ma&al to solicit complaints against Khungar or
otherwise discriminate against her. So evefhifingar had adduced sigient evidence that
Mariscal and other employees méamiured complaints againstrigecause of her race, national
origin, or religion, Khungar hasot presented any evidence thatuld permit a factfinder to
attribute that discriminatory intent to her supsovs. Khungar has, theretgrfailed to show that
ACHN's stated reason for tr@inating her was pretext.

In sum, Khungar has not presented sufficendence of a triable issue of fact on her
discrimination claim. Accordingly, the Cowgtants summary judgment in favor of ACHN on

Count I.

Thus, her Title VII discrimination claim is basedtirely on the adverse employment action of her
termination.
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Il. Retaliation (Count Il)

In Count I, Khungar claims &t ACHN terminated her in t&iation for her complaints
about the hostility she éad from her co-workers.

In addition to prohibiting discrimination, flé VIl also prohibits employers from
retaliating against employeegs fengaging in activity protealeby the statute. 42 U.S.C.

§ 2000e-3(a). To survive summgudgment on her Title VII taliation claim, Khungar must
adduce sufficient evidence that “(1) [s]he enghigean activity protected by the statute; (2)
[s]he suffered an adverse employmaction; and (3) there is awsal link between the protected
activity and the adverse actior.éwis v. Wilkie 909 F.3d 858, 866 (7th Cir. 2018). Similar to
disparate treatment discrimination claims, old#aliation case law distinguished between a
direct method of proof, which relied on a ‘&t causal link,” and aindirect method, which
relied on theMcDonnell-Douglasurden-shifting frameworkd. But the Seventh Circuit more
recently has made clear that tada/o methods are not separagalestandards but instead “just
means to consider whether diaet . . . caused anothetd. (QuotingOrtiz, 834 F.3d at 764—65).
The fundamental question is simply wheth@rascribed factor caudean adverse employment
action.ld. at 866—67 (citingdrtiz, 834 F.3d at 764—65).

Khungar has shown that she engaged atguted activity by neorting discriminatory
statements to her supervisors on three eaoasind by filing a charge with the EEC&ze42
U.S.C. 8§ 2000e-3(a). And Khungar suffered an adverse employment action when ACHN
terminated her on December 14, 2016. But she hasifailestablish a genuine issue of material
fact as to whether the protedtactivity caused her termination. As noted above, there were
numerous patient complaints against Khungar hstiereceived a written warning for violating

patient privacy laws, and shortly before lemmination she made a statement that some
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employees took as a threat. The best evidencaufation to which Khungaan point is that
ACHN terminated her about two weeks aftee §led an EEOC charge, which could indicate
suspicious timing. But ACHN, in turn, can pototunrebutted record &lence that the person
who made the decision to terminate Khungar didknotv about the EEOC charge when he fired
her. (DSOMF { 71id., Ex. B, Riley Decl. | 7.5ee Daza v. Indian®41 F.3d 303, 309 (7th Cir.
2019) (explaining that “[a]s a threshold matter, the plaintiff rshsiv that the defendant was
aware of the protected conduct;” only thenyrsaspicious timing alongéemonstrate a causal
connection). Given the lack oftar reasons to infer a retaliatatischarge—such as similarly-
situated employees who were not firedrwre satisfactory joperformance by Khungar—the
Court concludes that judgment for ACHN as ateveof law is appropria as to Count 1.

lll.  Motions to Strike

Before concluding, the Court reualso address the partiesultiple motions directed
toward the record. The Court has left its dsiion of these motions to the end because
Khungar’s claims fail regardless whether the materials abouhich each side complains are
considered as part of the record, but sormamation for the Cours’ rulings is nonetheless
appropriate.

A. ACHN'’s Motion to Strike Khungar's Unemployment Decisions

Motions to strike, while permissible, arengeally disfavored because they most often
serve only to delay litigatioree Heller Fin., Inc. Widwhey Powder Co., Inc883 F.2d 1286,
1294 (7th Cir. 1989). In this case, ACHN asks@mwairt to strike as edmissible hearsay two
exhibits Khungar submitted iupport of her response to ACH:Local Rule 56.1 Statement: a
2017 decision from the lllinois Departmentiriployment Securitf IDES”) on Khungar’s

eligibility for unemployment benefits and a 2017HB Board of Review decisiorS¢eDkt. No.
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70.) Khungar has offered the decisions to stimat the December 10, 2016 incident when she
allegedly made threats toward her employer ma@sin fact, misconduatiorthy of termination.

Motions to strike should beserved for nmigers that aréruly redundant, immaterial,
impertinent, or scandalous; they should not exlue assert mere inadmissibility of otherwise
inoffensive evidenceSeefFed. R. Civ. P. 12(fPelta Consulting Grp., Inc. v. R. Randle Constr.,
Inc., 554 F.3d 1133, 1141-42 (7th Cir. 2009). Evident@bjections are better raised in the
context of the summary judgment filings provided for in Fedeta¢ of Civil Procedure 56 and
Local Rule 56.1, which, for example, allow a padyespond to a purportedly undisputed fact
by objecting that théact cannot be presented in a forratttvould be admissible in eviden&ee
Fed. R. Civ. P. 56 (c)(2Filing a separate motion &irike is generally not helpful, as it simply
multiplies the number of motiorend pages of briefing. Indeddjs is the very reason why
motions to strike are considered “disfavored.”

In any case, the Court agrees that the dawishere are unlikely toe admissible at trial
and therefore cannot create aliteaissue of material fact. Batven considering those decisions
as support for Khungar’s view of the Decemb@ incident, ACHN still has provided ample
evidence in the form of patient complaintglaa purported HIPPA violation that Khungar was
not meeting her employer’s le¢gnate expectations and th@€CHN had a non-discriminatory
reason for terminating her. Notlg in the IDES and Board of Rew decisions changes the fact
that Khungar has failed to idefytia similarly-situated individdavho was treated differently by
ACHN than she was treated. In the end, the Clidls it unnecessary to strike the IDES and
Board of Review decisions. But even comsidg them, they haveo impact on the Court’s
conclusion that ACHN is entitled to summary judgnrin its favor. The Qurt therefore denies

ACHN'’s motion to strike those decisions.
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B. ACHN'’s Motion to Strike Declarations

ACHN has also moved torte five paragraphs of lkungar’s declaration and all of
Victoria Navarro’s declaration, which Khungar eslion in her response to Defendant’s Rule
56.1 statement and statemehtdditional facts.§eeDkt. No. 71.) ACHN claims that certain
paragraphs of Khungar’s declaration are inasibie hearsay or contradict her deposition
testimony, and that each statement in Navarro’s declarat@ther inadmissible hearsay,
lacking in foundation, or time Ib@ed. ACHN also contendsahKhungar improperly failed to
identify Navarro in her initial disclosures someone who possessed relevant knowledge or
information.

While it asks the Court to strike th&fending statements, ACHN appears to rely on
Federal Rule of Civil Procedure @9, a procedural rule that alie a party to object to record
evidence in a summary judgment peeding that could not be presashin an admissible form at
trial but does not expressly praei a means to strike materi8eeFed. R. Civ. P. 56(c)(2), (4).
As discussed above, in most circumstances uihisecessary for the Cawrctually to strike
exhibits allegedly containing evidence that couldbetdmitted in any form at trial. That is the
case here. ACHN’s motion to strike is thus denied.

C. Khungar’'s Motion to Strike ACHN'’s Reply

As part of its summary judgment briefing, A8 has submitted a reply in support of its
initial Rule 56.1 statement of naaial facts—or what it labelas Defendant’s Replies to
Plaintiff's Responses to Defendant’s R6& 1 Statements. (Dkt. No. 75.) Khungar moves to
strike this reply as imparissible under Local Rule 56.1.

The purpose of Local Rule 56.1 is “to have litigants present to the district court a

clear, concise list of materitdcts that are centréd the summary judgemt determination.”

22



Case: 1:18-cv-01454 Document #: 101 Filed: 05/07/20 Page 23 of 24 PagelD #:2452

Curtis v. Costco Wholesale Coy807 F.3d 215, 219 (7th Cir. 2015). The Rule permits the
movant to submit a “concise replif'the opposing party submitadditional material facts.”
L.R. 56.1(a) (emphasis added). It does noA@BIN contends, provide fa reply in support of
the movant’s initial statement of material &d¥ioreover, at no point did ACHN seek leave
from the Court to file its reply statement of texdal facts, which awunted to 80 pages of
additional material. Distct courts are “entitled to expestrict compliance with Rule 56.1.”
Ammons v. Aramark Uniform Servs., [r868 F.3d 809, 817 (7th Cir. 2004). Accordingly, the
Court grants Khungar’s motion sirike the reply and disregarts reply in its entirety.

D. ACHN'’s Remaining Motions

ACHN also moves to substitute Exhibit Fiie summary judgment papers on the basis
that it inadvertently dumitted Mejia’s declar&in without a signature page. (Dkt. No. 76.)
Khungar opposes the request, contending that ACHN is attempting to include new documents
along with the declaration. The Counight be more sympathetic tioat concern if the additional
exhibit—Mejia’s declaration—had not already been included in ACHN's initial submisSea. (
Dkt. No. 49-12.) But since the email chaboat which Khungar compilats was previously
submitted in its entirety dsxhibit K, the Court finds no pjudice to Khungar and grants
ACHN’s motion to substitute the exhibit.

Lastly, ACHN has filed a motion to file aamended reply that would exceed the page
limit for a brief by one page. (DkNo. 83.) ACHN contends thdtneeds to file an amended
reply to address Khungar’s hearsay evidence irvtleat that the Court, dshas above, grants
Khungar’'s motion to strike ACHN’ impermissible reply in suppast its Rule 56.1 statement of
material facts. The Court accepts that ACHN didreatize it needed another avenue in which to

preserve its hearsay objections (other thenimproper reply)—hough ACHN should have
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been aware that, at the very ledtsheeded to seek leave fronet@ourt to file a reply statement
of material facts and that, theoeé, such a filing may not haveén the best way to present its
only arguments about hearsay. Twmurt grants ACHN's request file an amended reply and
exceed page limits.
CONCLUSION

For the foregoing reasons, ACHN’s motifam summary judgmen({Dkt. No. 50) is
granted. The Clerk will enter Judgment indaof ACHN and against Khungar. In addition,
ACHN’s motions to strike Khunga exhibits and declaratiorfBkt. Nos. 70, 71) are denied.
Khungar’'s motion to strike ACHN'’s improper rggh support of its Rule 56.1 Statement of
Material Facts (Dkt. No. 80) granted. Finally, ACHN’s motion® substitute Exhibit F (Dkt.

No. 76) and to file an amended rgpirief (Dkt. No. 83) are granted.

ENTERED:

Dated: May 7, 2020

Andrea R. Wood
UnitedStateistrict Judge
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