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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICHARD MOLINARI, individually and
on behalf ofa class of similarly situated
individuals,

N
N

Plaintiff,
No. 18 C 1526
V.
JudgeSara L. Ellis
FINANCIAL ASSET MANAGEMENT
SYSTEMS, INC,

— e N N

Defendant.

N

OPINION AND ORDER

Defendant Financial Asset Management Systents,(fFAMS”) obtainedPlaintiff
Richard Molinaris cellulartelephone number from LexisNex&ggcanpany that identifies and
collectsindividuals’telephone numbers through a process knaa/fskip tracing.” FAMS then
used a system called LiveVox HCI to dslblinari’s cellular telephone numberore than 100
times FAMS al® useda thrd-party vendor, VoApps, Inc. (“VoApps”), to deliveeveral
directto-voicemail messages tbe sane number. Molinari contends thaheseactions which
FAMS undertook in an effoto collecton a student loan debt allegedly owed by Moligari’
wife, violated theTelephae Corsume Protection A&t (“TCPA”), 47 U.S.C. § 22&t seq. the
Fair Déot Collection Practices Act EDCPA), 15 U.S.C. § 1692t seq.and the lllinois
Consumer Fraud and DeceptBasiness Practices ACtICFA”), 815 Ill. Comp. Stat. 505/ét

seq Molinari now movesto certify three classes under Federal Rule ofIGvocedure 23(b)(3).
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Because Molinari hasot demonstratethattheseproposed classes s&fifkule 235 numerosity
requirement, the Couredies Molinari’'s motion for class certificatiavithout prejudicé.
BACKGROUND

FAMS is a debt collection agencysustinv. Allied InterstateLLC, No. 2:11ev-03795-
JEO, 2014 WL 1923735, at *1 (N.D. Ala. May 13, 201A¥ part of itsdebtcollection efforts,
FAMS contacs debtos to explan the status of the debt and the debsooptions. Although
FAMS' clients may provide FAMS with thedebtor$ phone numbes; this informations not
alwaysaccurate and ufo-date, especially fostudent loan debts.0$AMS uses a third party,
LexisNexis to obtain potentially updated telephonembers fordebtors it is trying to reach.

The procesgsimplified for purposes of this opinion$ as follows. FAMS sends a batch
of deltors’ demographic informatioto LexisNexis Based on thisnformation,LexisNexs
identifies and collectstelephone numbers for these debtorsdiig tracing” which is generdy
a processwhereby companieseach credit histories and other publicazases to obtain
contact information for debtors listed on loan applicatior&derv. OcwenLoan Servicirg,
LLC, 258 F. Supp. 3d 893, 898 (N.D. Ill. 201 exisNexis then sellthetelephone numbers to
FAMS. LexisNexis categorizeaskip-traced phone number into onetab tiersbased on its
“confidence’ that the number iseidentified debtor’'s phone number, with Tier 1 indicating a
higher level of confidencthan Tier 2 FAMS @an determinavhether it obained aphone
number viaskip tracebased on whethéts records dsignate the numbeass*” Tier 1” or “Tier 2”

FAMS believesthatthe Tier 1 and Tier phone numberi purchasefrom LexidNexis
correspondo the debtors it wants to contact. Nonetheldsssystem is not perfeathile

speaking taheuser of gphone number obtained from Leliexis, anFAMS emgdoyeemay

! Molinari alsofiled a motion for leave to cite two additional cases to suppodidsscertification
motion, which FAMSdoes not oppose. Theddrt grants this motion
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discoverthatthe useiis not the debtor he or slietrying to reach In thiscase FAMS requires
the employee on the call tesignae a otherwise document the phone numasa “bad
number. WheirAMS determins that a phone number is “bddk, redactghe first six digits of
the phone numberThis signals tosomeone who subsequently views the number that the number
should not be el and it ensures th&#AMS’ system does not @hd the numbeagainif the
same numér is laterobtainedirom LexisNexis

FAMS contacts te phone numbers it receives from LexisNexis in two vagsare
relevanthere First, FAMS usesa dialing sgtemnamedLiveVox HCI to call thephone number.
SecondFAMS oontracts withVoAppsfor a service called DectDROP Voicerail (“DDVM”),
whereby VoAppsieliversprerecorded messagésat terminate direly to a recipieris mobile
voicemal servie. VoApps’ DDVM technology is intendetb “drop” a pretecorded message
directly into a targeted idividual's voicemal platform withou “dialing the targées cell phone
numberor otherwise causinber handheld device to ring.'Gurzi v. Penn Credit Corp:-- F.
Syop. 3d----, 2020 WL 1501893at *1 (M.D. Fla. Mar. 30, 2020). Although the targeted
individual “receivgs] a messag®vaiting notification as though she receivedoamal
voicemail” VoApps delivershe messagto the‘targets cellular device withoudirectly using
the cellular nevork.” Id.; seealso Sunders v. Dyck ®leal, Inc, 319 F. Supp. 3d 907, 909
(W.D. Mich. 2018)(describing VoAppsDDVM techndogy).

In March 2017 Navient placed atudent loamebt for collection with FAMS. The debt
belongel to Nicolette Camipell, which is tre madenname of Mdinari’'s wife. LexisNexis
performed a skip tracend Nicolette E. Cenpbell” andidentifieda phone numbernding in 8132

(the “8132 Number’) asCampbell’s numbér. FAMS obtainedthe 8132 Numbefwhich

2 At his depositionMolinari testified thatreceving VoApps DDVM messages causéts phone to ring
once before the messadeaed up in his voicemail boXWhether Molinaris phone rag or not upon
recept of a DDVM messages immaterial tahe Court s aralysis of Molinari's classcertificaion moion.
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LexisNexis had designated ‘dger 1”) from LexisNexis, beéving itto beCampbell’'s phone
number.

On November 16, 2017 AMS used thd.iveVox HCI systento call the 8132 Nimber
in aneffort to collect payment fror@ampbell on her debt. hE same d&, VoApps sent a pre-
recorded messagssing its DDVM technology to the 8132 Numiserbicemail box. The
message state

Hello this iSFAMS, a debt collectorhtis is an atteipt to collect a

debt. Ourrecords indicate that we have not yet received one or

more payments necessary to continue the redinteckst pogram.

We are happyatassst with any questions you may hawvethis

proaess Please call us &66-330-2703.Again that numbeis

866-330-2703. Thank you.
Doc. 575 at 3-4; Doc. 68-4 at 16-17. Over the naxo-plus months FAMS calledthe 8132
Number 100 more times using the LiveVox HCI systévieanwhile,VoAppscontinued to
“drop” pre-recorded messages to the 8132 Nurigheoicemail box On November 24nd
December 4, 2017, VoApps sehefollowing messagéo the 832 Numbers voicemailbox
“Hello this is FAMS, a debt cattor, this is amattempt to cthect adebt. Please call us at 866
330-2703. Again that number is 866-330-2703. ThanK'y@ac. 57-5 &4; Doc. 68-4 at 21,
25-26. VoApps sent approximately seven othergrerded voicemaimessage® the 8132
Numbefts voicemail box, buthe record desnot showthe content of these meges or thaelates
theywere sent

The 8132Number howeverjs not Cambell’s telephone umkber; it is the cellular
telephone number @anpbell’'s husband, Molinari, who does nmive adebt to Navient.
Molinari tedified thatFAMS' calls and messageausecim to experiencbéeadaches, chest

pains,anxiety, andmarital problems; idrupted his daily life by ditracting him while working,

driving, and sleepingand invaded his privacyOn or around Februy 6, 2018 Molinari spoke



Case: 1:18-cv-01526 Document #: 84 Filed: 07/29/20 Page 5 of 17 PagelD #:733

with a FAMSemployee over the phomad told theemployee to stop calling himAfter that
conversation, FAMS designatedhe 8132 Numbeais “bad” andstopped contactinig.

Molinari broughtthis lawsuiton February 28, 2018The Court originallyset the fact
discovery deadline for October 1, 2018, after several extensiorfgct discovey closed on
May 15, 2019. During discovery, FAMS producgmteadshesthat identifiedthe phone
numbers ibbtainedvia LexisNexis skip-traceprocesgthe“FAMS Sreadshest).> FAMS
contends thathesespreadshestinclude not oly cellular telephone numbetsuytlandlineand
VoIP phone numbers as well. FAMS also produsgetadsheets that it obtained from VoApps
(the “VoApps Speadsheet¥. These spreadshestsowFAMS’ pre-recorded message
campaigns wh VoApps and, particalrly, whether VoAppsuccessfully delivered its pre
recodedmessage® certain telephone numberSAMS contends, and Molinari does not
dispute that tre VoApps spreadshesidenify messages that were seanumbers that were
both skip-traced and not skipacedand that nothing in thespreadsbes alone “would indicate
whether FAMS obtained thepecific number via skip traceDoc. 57 at 5.After expert
discovery cl@ed Molinari moved for class certification.

LEGAL STANDARD

Class cerfication is appropriate wherdeproposeé classnees “dl four requirements of
Federal Rule o€ivil Procedure3(a)—numerosity, commonality, typicality, and adequaty o
represent@on—and any one of the conditions of Rule 23(bP%hana v. Coca-Cola Co472
F.3d 506, 513 (7th Cir. 2006 Rule 23(b)3) is d issue hes, which requires a findinipat ‘the

guestons of lawor fact common to class members predonemaer ary questons affeting

3 The timeframe covered lile FAMS Soreadsheets is unclear, bERAMS implies that it produced tise
documengin response to a document request sagkgoords from November 1, 2013 through November
1, 2017. Consequently, the Couassumeghat FAMS did not obtain any of the phone numbmundin
theFAMS Soreadshestbefore Nowember 1, 2013.
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only individual members, and that as$ ation is superior to other available methods #irly
and eficiently adudicaing the controversy.” Fed. R. Civ. P. 23)(8). Finally, although not an
explicit requirement of Rul23, theclassmust beascertainableMullins v. Direct Digtal, LLC,
795 F.3d 654, 657, 659 (7th Cir. 20,18 alsoJamieS.v. MilwaukeePub. Sch.668 F.3d 481,
495 (7th Cir. 2012) (t’s not hard to see howis class lacks the definiteness required for class
cerification; there is no way to know or readily ascertain who is a meaflibe class). The
party seeking class certificatideas theburden ofproving every disputedrerequisitdor class
certificationby a preponderance of the eviden&giddy v. Health Care Serv. Corp870 F.3d
657, 660 (7th Cir. 2017Messner v. Northshore Univ. HaBystem 669 F.3d 802, 811 (7th
Cir. 2012). Failureto meet any of [Rule 2§ requiranentsprecludeslass certification.”
Arreola v. Godinez546 F.3d 788, 794 (7th Cir. 2008).

The Court has broad discretion in determining whether it shoulfy@egropsed class.
Keele vWexler 149 F.3d 589, 592 {f7 Cir. 1998). To do so, the Court must engage in a
“rigorous analgis,” resolving matéal factual dispugs wherenecessaryWal-Mart Stores, Inc.
v. Dules 564 U.S. 338, 350-51 (201(jtation omitted) Messney 669 F.3d at 811At the
samne time,the Court “should noutn the class cefitcation procedings into a dress rehesal far
the trial on the mats,” Messner 669 F.3d at 811, andritay consider merits questionslgro
the extenthey arerelevant tadeternining whether the pragsed class has mRule23’s

prerequisitesAmgen Inc. v. Conn. Ret. Plans &. Funds 568U.S. 455, 465-66 (2013).
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ANALYSIS
Molinari seeks to certiffhe followingthree classe$

All persons with cellulatelephone numbers witHiHois area
codes whee thenumberswere obtained biFAMS utilizing Lexis
Nexis to skip trace the sudajt cellular numbers where FAMS or a
vendor tansmitted preecorded voicemails to these numbersnir
Felruary 28, 2015, to FRIS’[] last transmission & pre-recorded
message to delar numbers (the TCPA Voicemail Clasy.

All persons with cellular telephe numbers wit Illi nois area
codes wherghe numbers were obtained by FAMS utilizipexis-
Nexis to skip trace the sjgut celular numbers where FAMS ar
vendortransnitted prerecordedvoicemails to thes numbers, from
Felruary 28, 2017, to FAM§ last transmissioof apre-recorded
messag¢o cellular numbergthe ‘FDCPAVoicemail Clasy).

All persons with cellular telephone numbaeyith lllinois area
codeswherethe numbers were obtained BAMS utilizing Lexis
Nexis to skip trace the subject cellular numsbehere AMS
utilized LiveVox’s HCI phone system to call tresumbes, from
February 28, 2017, to FAMB'last LiveVox basedalls to these
cellular nunbers (the FDCPA LiveVox Clasy).
Doc. 52 at 14-15FAMS argues that Minari has failed to satisfy every relevddtle 23
requirment The Court legins wth Rule 23s numerosity requiremébecausdét compesthe
Court’sdecision in this case.
l. Numer osity
Rule 23(a) requires thatclass be ‘@ numeraus that joinder of all members i

impracticablg’ Fed. R. Civ. P. 2&)(1) The Court can cafy a dass withoudeterminingts

sizeso long as it is reasobi@ tobelievethe dass is‘large enough to make joindenpracticable

* Molinari proposed a fourth class for cert#ton in his openingmemoraadum This claspertairedto
his TCPA clam based oirAMS' useof theLiveVox HCI systen to call clular phone numberthat
wereidenified via skip trace.Butin his reply, Molinari“volurtarily dismisse[dlhe apeds of hs class
basedTCPA claims that sé€] to certify” this class. Doc. 68t5. Also in his repy, Molinai identified
for the first time a pposed lass ofcellular phone numbers in lllinoitbat received preecaded
messagerlentifying FAMS by its initals rathethan by its full name. The Court does not consider this
propcsed classSee, e.gNarducd v. Moore, 572 F.3d 313, 324 (7th Cir. 2009) T ]he district court is
entitled to find tlat an agumentraised for the first time in a reply brief forfeited?).
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and ths justfy a classaction suit.” Arnold Chapman & Paldo Sign & Display Co. v. Wagener
EquitiesInc., 747 F.3d 489, 49Zth Cir. 2014).Nonethelesstheparty seeking class
certificationcannot prove numerosity by relying “oméere speculatidror ‘conclusory

allegations as tothesize ofthe putative clas$ Arreola, 546 F.3dat 797 (quotingRoev. Town

of Highland 90 F.2d 1097, 1100 n.4 (7th Cir. 1990)jWhile there isno magic number that
applies to every case, atipimember class is often regarded as sufficient to meet the numerosity
requirement.”Mulvania v. Sherif of Rock Idand Cty, 850 F.3d 849, 859 (7tbir. 2017).

Molinari contendshat numerosity exists becaube FAMS Spreadsheatidentify
approximately 10,000 “unique, skipaced @llular numbersssignd to” NorthernDistrict of
lllinois areacodes$ and the VoApps Spreadsheetshow that VoApps siccessfully transniiied]
pre-recorded messages to these skgred cellular ambers.” Doc. 52 at 6+-Doc. 68 at 19.
FAMS counters that Molinari has not met his burden in showing numerosity.

The Cout agres with FAMS that Molinari has failetb estdlish numerosity.Rule
23(a)(1) is nota mere pleading standatdanda plaintiff mustput forthevidencedlemorstrating
numerosity. SeeWal-Mart, 564 U.S. at 35Qylielo v.Steakn Shake Operations, tn 897 F.3d
467, 484 (3d Cir. 2018%ee als Messney669 F.3d at 811 On issues affecting class
certification,[] a court may not simply assume the trothhe matters as asserted by the
plaintiff.”). Yet Molinari did notprovidethe Court with the documentary evidenceke FAMS

Spreadsheesnd VoAppsSpreadsheetsthat he says demonstrateumerosity. Cf. Rog 909

®> Molinari originally asserted that the FAMSpreadshest“identified at least 1315 unique, skip-traced
cellularnumbers with a relevant area cod®oc. 2 at 7. However,he evised that estimate to
approximately 10,00@umtersafter FAMSargued tha the FAMS Soreadshestidentified landline and
VolP numbersn addition to cellulanumbes. Molinari dd not explain howhe subsequentlgetermined
thatapproximately3,115 numbrs were landline andolP numbers

® Even if submittingthesespreadsheetis their entirety wasimpracticablg(due totheir number format,
size or someotherrea®n), Molinari could have provided éhCourt withportions of thespreadsheethat
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F.2dat 1100 n.4 (notin@ninclinationto affirm thedistrict cout’s denial of class certificatioon
numerosiy grounds wherghe plaintiff did not supply the dtrict courtwith a list of class
memberseven thouglishe claimed to have sucHist”). Nor did Molinari submit any
evidence—whether in the form of dedaraion, deposition testimony, expert opinion vaitten
disoovery response-establising enough putéve class metners for numerosity purposdsased
on the contents of these spreadsheets or otherwise. The Court ortytlasoy assertions
from Molinari' s biiefs, which are not evidentkat satisfies Rule 23(a)(1peeMitzev. Colvin,
782 F.3d 879, 882 (7th Cir. 2015) A]ssertimsin briefsarenot evicencg.]”); Arreola, 546
F.3dat 797 (a plaintiff “cannot rely on mere peculation’ or tonclusory allegatiaos’ as to the
size of the putative class to prévaimerosity (citation omittedl)

Molinari also cannot rely upon “commaense” to argue that themarosityrequirement
is satisfied See, e.g.Doc. 68 at 18—-19'A putative plaintiff is not required to paito other
victims. Ratherin making the numrosity determinatiorithe court isentitled to make common

sense assuntipns.” (citation omitted). Although a “courtmay make common sense
assumptions to detrmine numerosity,Barnesv. Air Line Pilots Assn, Int'l, 310 F.R.D. 551,
557 (N.D. Ill. 2015) theCourt can only do sib thereis underlying evidence upon whichliase
these assumptionsge Mieb, 897 F.3d at 484-8®1arcusv. BMWof N. Am, LLC, 687 F.3d
583, 596-97 (3d Cir. 2012) William B. RubensteinNewberg on Class Actions313 (5th ed.
June 2020 update) (“Generallyplaintiff must show enougévidenceof the dasss size ®
enable he court ® make commonsense assumpti@garding the number of putative class

members. (emphasis addgd Otherwisetheso-called“common sense” aseptionsare

nothing moe than spculation. SeeMielo, 897 F.3d a#86;Marcus 687 F.3cat 596-97.

showedthe minimum number giutative class embers needeid meet thawumerosity requrement Cf.
Mulvania, 850 F.3d at 859[A] forty-memberclass is often regarded asdfecient to meet the numerosity
requirement.y
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For instance, iMielo, the district court certifieds a clasall individualswith “qualified
molility disabilities’ who had encountered accessibility barrigrshe defenddis resaurants.
897 F.3d at 4750n apped the plaintiffssought tacarry heir numerosity burden by pointing to
census data showirbat there were millions ofindividualswith mohlity disabilitiesliving in
the United Sitesand asking theourtto find numerosity based doommon sensé. Id. at 485—
86. The Third Circuit found thatthe plaintiffs failed to s&fy the numerosity requiremenid. at
486-87. Although theemsis datd'suggesfed] that it[was] highly likely that at leat 40 of those
individuals would have experienced acceisgations at one of tHeredaurants at issy¢he
plaintiffs did not present any evidence that wouddhpit the courto use‘comman sense'to
determinenow maiy of the millions of disabled individuals actually patromizerelevant
restaurantlet alonethe number of individualsvho encourgred an acasibility barrierat the
restaurant Id. at 485-86.

The Eleventh Circuilikewisefound hat a class did not satysthe numerosity
requirement based on a siarilack of evidencen Vega v. TMobile USA 564 F.3d 1256 (11th
Cir. 2009) InVega the district court certified a classDiMobile retail associates in Florida
Id. at 164, 1267. The only eiddence as to the number ofMobile retailassociatedjowever,
wasdeposition testimony abotltie nunter ofassociateemployed atiorwide. Id. at 1267.
This was insufficient.ld. at 1267—68. As th€egacourt explained,it might be tenpting to
assume that the number of retail associaewployedin Floridaby T-Mobile (a large company
with many retail odets) met the nurarosty requirement, but such an assumption wsiseer
speculation” without angvidence directed tolérida alone. Id.

As in Mielo andVega it might be highly likely ard thus temptingo assure, that

numerosityis metfor eachclass Molinari proposes.e., thatFAMS called ateast foty skip-
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traced celllar phone numbers in tidorthern District of lllinoisandthat VoApps sent pre-
recadedvoicemail messagdse at least fortysuchnumbersduring the relevant time frame®ut
Molinari has not submittedny evidence to suppotiheseassumptios, and withousuch
evidencethese assumptioramount tospeculation.Even though the numerositgquirement
generallypresents “low hurdle,” Vega 564 F.3d at 1267, Molinarils failedto clear that
hurdlehere

Because garty seeking class certificationust séisfy all of Rule 2%a) s requirements,
Molinari’s failure b satsfy Rule 23(a)(1) alon@arrants the Coud denialof his motion.
Nonethelessthe Court’s denial based on Molia failure tomeet the mimerosityrequirement
is without prejudice.See Van v. Ford Motor CdNo. 14cv-8708, 2018 WL 4635649, at *13
(N.D. lll. Sept. 27, 2018)noting that denial of a classertification moton “is not uncommon,
especially after ontry”). The Courtwill thereforeaddresgertainother concerns it has
regardingMolinari’s classcertification briefingto give guidance tthe partiesf Molinari
chooses to file a renewed motion for classifeation.
. Commonality and Predominance

Under Rule 23(a)(2), a party seekirigss certifiation mustshow commonality by
identifying “quegions of law or factomnon to the ass.” Fed. R. Civ. P. 23(a)(2). “The key
to commonality isnot the raising of common ‘questions’ .. but, ratherthe capacity of a class
wide proceeding to generate commamswersapt to drive the resolutiorf the itigation.” Orr
v. Shicker, 953 F.3d 490, 498-99th Cir.2020) (quotingVal-Mart, 564 US. at 350)see 0
Phillips v. Sheriff of Cook Cty828F.3d 541, 550 (7th Cir. 2016)[/&] progective class must
articulate at leagine common questidhat will actually advace all of the class membérs

claims”). Thepredoninance requiremenin turn,allows for certifi cationonly if the common

11
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guestions blaw or fact“predominate over anguestions &fecting only individual nembers’
Fed. R. Civ. P23(b)(3). This requiementis similar tothe commonality requirement buaf
more cemandig.” Messney669 F.3d at 81{citation omitted)see alsdawne v. Meyerkad &
Meyerkord, LIC, 321 FER.D. 314, 319 (N.D. Ill. 2017) (noting theaommonality and
predominancare*closely relatetdand “can‘overlap in ways that makenem difficult toanalyze
separately ( citaion omitted)). The commonkiy and predominance analyses requireourt to
considerthe elements aheplaintiff’s classbased claimsSee Phillips, 828 F.3cat 552 (“A
determinatiorof comnonality often requires a precise understanding of the nattine o
plaintiff s’ claims?); Messner669 F.3dat 815 (“Analysis of predominance under Rule 23(p)(3
‘begins, of coursawith the elements of thenderlying cause of actiofi.(citation omittal)).
Here, Molinari sought to certify one TCPA cldegpursue claims based on a violation of

47 U.S.C. § 227(§1)(A)(iii) and a violation of 47 G=.R 8§ 64.1200(b)(1). He also sought to
certify two FDCPA classe® pussue claims based on almost a dozen FDCPA sections or
subsectionsl5 U.S.C. 88 1692b(1)—(2); 1682)(1), p); 1692d and 1692d(5(6); 1692e and
1692e(2), (14)and 1®2f.” Yet, in arguing commonalityyolinari only addressed the TCRA
based claims; heid not once mention any of tlaéoremenibned FDCPA provisiosior, even
more generally, the FD@® Molinari likewise gaveshort shift to his proposed FDCPA classes
and FDCPAbased claim# arguing predominancedis predominancargumentvith respect to
the FDCPA consisted of the following:

As tothe FDCPA claimspredominance is satisfied wieehe

issue before the court wadeter the defendarg’actions violated

the FDCPA not whethethat[sic] violations damaged the

proposed class membergicMahon v. LVNV Fundm LLC, 807

F.3d 872, 875 (7th Cir. 20155ee also, Haroco, Inc. v. American
Nat'l Bank& Trust Ca, 121 F.R.D. 664, 669 (N.D. Ill. 1988)

" Molinari identified15U.S.C.§ 1692(3) in his opening motion and menamdumas wel| but he
withdrewany classbasd claims wnder this pragisionin his reply.

12
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(claims arising out of standard douents present‘@lassic case

for treatment as a class actipiicitation omittel). As discussed

abové,] FAMS violatel the FCCPA.
Doc. 52 at 13emphass in orignal). Notably, though, this argument does not address how
Molinari’s two proposed FDCPA classes relate tovharous identified FDCPA provisions.

For instanceMolinari’'s proposed~-DCPAclasses do not distinguish between class
memberavho were contaed about cebt they ave (a debtor) and those wiwere contaed
about a debt they do not owe (a non-debtor). IndeetindMbhas assertetthat “thiscase is not
about wtether Plaitiff [or] t he putative class members arearenot[the] deltors inquesion”
andthat”[w]hether the person called is the debtor (or not) is not an element or basis for
certification” Doc. 68 at 1, 12However, several of the FDCPA claims identifigdNdolinari
do, in fact, hinge on whether thkass membes a cbtor or,in the language of thFDCPA, a
“consumer’ Seel5 U.S.C. § 1692a(3) (defining “consumas*any natural person obligated or
allegedly obligated to pay any dept'Sectiors 1692b and 1692c(b) only apply to
communicationsvith individualsotherthan thedebtor. Id. 8§ 1692b (“Any debt collector
communicating with any person other than the consumer);.id.’§ 1692c(b) ‘(A] debt
collector may not communicate . . . with any person other than the consumeér On the
other hand, 8692c(all) only applies to communications with debtold. § 1692c(a)‘(A]
debt collector may not communteawithaconsumer . . ). Whethera particularclass member
owes a debis an individualizedjuestionthat at least for claims under these staty
provisions may predominatever any common issuesSee7 Newberg on Class Actions § 21:6
(“FDCPA class actions have failéde 23(b)(3) predominance inquiry when significant
individualized information is required to prove a violation was committed witrectgpeach

putativeclass membei).
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In addition, 15 U.S.C. § 1692b(X}) requireghe del collector to“identify himself,
state that he is confirming oorrectirg location information concernirthe consumer, and, only
if expressly requestk identfy his employer’andprohibits the debtollector from stating that
the “consumepwes any debt. But deerminingwhether these requirements aret forthe
FDCPA LiveVox Class would require asking each individual class mewibether the all
from FAMS resultedin a conversation and, if sehether theconversation disclosed the
information equired or pohibited by § 1692b(1)—(2)These toarequestions that require
“significant individuaized information™to answer and, as suaguld predominate over any
issues common tthe FDCPA LiveVoxClass for a 81692b clan. See7 Newberg on Class
Actions §21:6

Of course FDCPAbased claimslo oftenpresent common issues of lawfact that
predominate over arigsues that adfct only individuaimembers.Seel Jeseph M. McLaughlin,
McLaughlin on Class Actions Z21 (16h ed. Oct. 2019 update)gecausd~-DCPA actions
typically arise out of substantially similar debt collection practices, cbaxts frequently éld
that questionsommonto class membegredominatemakingRule 23(b)(3) certification
appropriate.”). The same is true for TCRBased clems. Sedra Holtzman, C.PA.v. Turzag
728 F.3d 682, 68&7th Cir. 2013) (Classcertificationis normalin litigation under § 227,
becausehemainquestions . .arecommonto all recipients’). Evensaq it is still Molinari’s
burdento demonstratethatall his proposectlasses saisfy thecommonalityand predominance
requirementsor theparticularTCPA-basedandFDCPA-basedclaimsheseekdo pursuefor
ead class SeePriddy, 870 F.3cat 660 Messney 669 F.3cat811. To that end, if Molinari
renews hisnotion for class certi€ation, he should ensure that‘ieennect[s] the common

evidencé he proposes to use for egotoposedtlass‘to the elementsequred tomake gprima
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facie showing for each causd actian” thathe wisles to pursue on behalf thfat class.SeeT.S.
v. Twenteth Cenury Fox Television --- F.R.D.----, No. 16¢cv 08303, 2020 WL 247463, at *12
(N.D. Ill. Jan. 16, 2020).
1. Adequacy of Class Counsel

Molinari seeks to havdames C. Vlahakiappointed as class counsélnder Rule 23, the
class represeative must“fairly and adequately protect the irgds of the class,and appointed
class counsel mu$fairly and adequately mre®nttheinterestf the class Fed. R. Civ.P.
23(9(4), (9)(4).2 Proposed classounsel must show &l “they would preecutethe case in the
interest of the class. .rather than just in their interesas lawyers who if suessful will obtain a
shae ofany udgment or setiment as compensation for their effortsSeeCreativeMontessori
LearningCtrs.v. AshfordGearLLC, 662 F.3d 913, 917 (7th Cir. 2011). In detaringan
attorneys adequacys class counsel, a cbmust cosiderthefollowing facors “the work
counsel has done in identifying imvestigating potential claims in the actigrifcounsels
experience in handling class actions, other complex litigation hentypes of claimasserted in
the actiori; “counsel’s knowledgeof the applicable laly and“theresources that counsel will
committo representing the cldgs Fed. R. Civ. P. 23(@))(A). “[B]esides the lawyes
competence, experience, andiredl pofessional qualiiations,” acourt may alsdconsiderany
other mattepetinent to counseés ahlity to fairly and adequatelyepresent the interests tbie

class” Fed. R. Civ. P. 23(g))(B); Eubank v. Pella Corp753 F.3d 718, 724 (7th Cir. 2014.

8 Subdivision(g) was added in 20030 guide thecoutt in assessing proposelsscounseks part othe
certification decisiori. CreativeMontessoriLearningCtrs.v. AshfordGearLLC, 662 F.3d13, 9B (7th
Cir. 2011) (citation omitted). The analysis unddRue 23(g) “*builds oni the standards thabutts
developed in scrutiniag the adegacy of clas counsel undeRule 23(a)(4) rather than intrducing an
entirelynew element into the clasertification pocess” 1 Newberg on ClasActions 8 3:80(quoting
Fed. R. Civ. P. 23(g) advisory comitteés note to 2003 amendment).
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court shouldveigh all relevant factors, and no siegiactor isdeerminative. Fed. R. Civ. P.
23(g) advisory committég note to 2003 amendment.

The Court need not conclusivelyailde whether Vlahakis woulde alequate class
counl, but it again rotes thaRule 23 is nota mere pleading stalard and thata plaintiff must
offer evidencalemonstrating thate or she hasatisfiedRule 23s requirments SeeWal-Mart,
564 U.S. at 350Messner6@ F3dat811(a plaintiff must proe each dispted Rile 23
requirementby a preponderancaf evidene’ (enmphasis added))Here,Molinari served
interrogatory responses thagscibe Vlahakis qualifications including his appointment to serve
as a Steering Committee Member in a proposed class #tiett in the NorthernDistrict of
California, In re AppleDevice Peformance Litigation But there is no evidence from Vlahakis
himsdf abouthis qualifications For instanceylahakisdid notprovide an dfid avit or
declaration, i.e., testimonial evidence, attesting to his experience, qualifigand caopetence
in connetion with Molinaris classcertification briefing True, Molinari’s briefing (which is
signed by Vlahakisinakes assertions regardiMyjahakis qualifications but“assetionsin briefs
arenot evicencg.]” Mitze, 782 F.3d at 882Nor did Vlahakis providesuchevidence during
discovery, even thoughwasregonsive tanterrogatorieseeking information regarding the
experience and knowledge ofolihari's counsel in bringing=DCPA andTCPA claims(seeFed.
R. Qv. P. 23(g)(1)(A)(iiyiii) ) andtheresourcesis counsel would comrhio representing a
class ¢ee Fed. R. Civ. P. 23(g)(1)(A)(iv)). In response to these interrogatdfigaari claimed
thathis counskewould answer adequaoy representatio discovery‘at an appopriate timeand
in theappopriate form and formdt. Doc. 57-5 at 16—17Vlahakis, however, did not provide
the requestediscovery‘in the appropiate form andormat—a declaration or affidavit—"&the

appropratetime”—beforethe close of discoveryAnd while one response tdiese
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interrogatories directedAMS to two paragraphs in the complaititese allegatitsare not
evidenceeither Tibbsv. City of Chicagp469 F.3d 661, 663 n(Zth Cir. 2006) ([M] ere
allegationsof acomplant arenot evidence€’); Vanv. Ford Motor Co., 332 F.R.D. 249, 274
(N.D. lll. 2019) (allegations in a complaint do not satisfy Rule 23).

Thatsaid,FAMS has not given the Court any reason to disbelipgeassertions madie
Molinari’s interrogatory respuwses and briefingbout Mahaks’ qudifications. The Court
nonethelesbelieves the better priee is forVlahakis to submiadeclaration attesting to his
experience, competence, and qualificatioridafinari againseeksclass certification

CONCLUSION

For the foregoing remns the Caurt deniesMolinari’s mation for class ceification [50]
without prejudice. The Court gregMolinari’s motion for leave to cite additi@l auhority in
support of his motion for clasertification [75].

Dated July 29, 2020 8- Zm

SARA L. ELLIS
United States District Judge
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