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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
VINCENZA PRESTI, )
)
Plaintiff, )
) No. 18 C 1710
V. )
) L
CHAD WOLF, Acting Secretary, ) Judge Virginia M. Kendall
U.S. Department of Homeland )
Security, )
Defendant. )

MEMORANDUM ORDER AND OPINION

Vincenza Prestian employee of United States Citizenship and Immigrations Services
(“USCIS"), filed a complaint under 42 U.S.C. § 1983 against the Secretary of Homeland Security
in which sheallegesthat USCIS discriminated against her on the basis of her national anidin
in retaliation for her earlier Equal Employment Opportunity @ R&ctivity by: (1) not promoting
her in 2015,(2) giving her some negative feedback in a 2015 performance appraisgB)and
demoting her in 2018She also purports to make out a whistleblower clamd raises other
miscellaneous grievances about the workplBefendant now moves for summary judgment on
all counts. For the reasons set forth below, Defendant’s M&tioBummary Judgmen72] is
granted

BACKGROUND

Unless otherwise indicated, the following facts are undisputed for purposes of tlie.Mot

Presti began her employment with USCIS in 2002 as an immigration informatiom.office
(Dkt. 74 1 1.) In 2004, she was selected for a term position as a district adjndicdticer. (d.;

Def. Ex. 3 at p. 14.) That term appointment expired in 2008, after which Presti was not selected
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for a permanent position. (Dkt. 74 § 2.) Presti filade&O complaint in 2008, which resulted in

a finding by the EEOC that USCIS had discriminated against fer.Rl. Ex. A-9.) Presti
subsequentlyeturned to USCIS in 201as alevel2 immigration services officer (“ISQ").

(Dkt. 74 9§ 2; Def. Ex. 3 at p. 19.) In 2013, she filed a second EEO complaint, which was resolved
through mediation. (Dkt. 74 1 6.)

USCIS haghree levels of IS@ositions the most senior of which is an ISD(ld. § 3.) In
2015, USCIS posted a vacancy for an 4$@ositionin USCIS’s Chicago office, and Presti
applied. (d. 1 7.) The posted position was open to internal candidates @hlyApplicants for
the position submitted resumes and responded to questionnaires in support of their applications
(Id.) USCIS’'s Human Resources Center in Burlington, Vermont conducted a preliminiawy re
of all the applications and then sent a list mhe eligible candidates to the Chicago office
(Id. 1917, 13.)Presti was one of those nine candidatiek.f( 13) The Chicago office invited all
nine eligible candidates to interview for the position, but only eggimdidateschose to be
interviewed. (Dkt. 88L at p. 60.) One of those eight candidates withdrew from consideration
“shortly after the interview,” leaving a total of seven candidates remainirtgequosition. Id.)

USCIS determined who to hire for this position by calculating a final score for eac
applicant. (Dkt. 74  8.) The final score consisted of two componietésview performance
(55%) and references (45%ldd.j) The same three USCIS employegck Milissis, Monica Toro,
and William Connorinterviewed eaclof the applicants.Id. T 14.)At the time of the interview,
Nick Milissis was aware of Presti’s prior EEO activity, but William Conwas not. (Pl. Ex. B10
at pp. 18586; P. Ex. 9 at pp. 174280). No information in the record indicates whether Monica
Toro was aware of Presti’s prior activity at the tiofd°resti’s interviewThe panelists asked the

same set of questions of all the applicants. { 16.) These panelists all received-sorubbed



resumes fsm each of the applicantsld( § 15.) Each panelist scored each applicanttiogir
answers ta list of predetermined questiondd( 1 16.) If the panelists’ scores were more than
15% aparfor a given applicanthe panelists discussed their differences and adjusted scores based
on consensus.ld.) Presti received a score of 41.526 out of a possible 75.5 for the interview
component of her application, placing her in fourth among the seven remaining applicants
(Def. Ex. 9 at p. 204Def. Ex. 5atp. 169.1

After the interview portn of the applicant process was oveISCIS solicited two
references from the applicants. (Dkt. 74 { 9.) Because th& [&3ition is a supervisory position,
USCIS sought references frotine applicants’ supervisorsld,) However, the hiring Standard
Openting Procedures (“SOP”) for this vacancy “were not as clear as it [sic] could baxe b
regarding the need for both references to be individuals who had supervised the edndidat
(Def.Ex. 4 at p. 161.) Four of the seven candidates, including Pdidtnot provide two
supervisory references. (Dkt. 74 { Bresti submitted one supervisory reference, Michelle Wong,
and one cavorker reference, Hearold Lacy. (Pl. Resp. 1 9.) Michelle Wong gave Presti a 10 out
of 20, noting that she thought Presti would benefit from more experience before becoi&i@g an
3. (Dkt. 74 § 103 Because Lacy was not a supervismanagemeninsteadcontacted Stacy
Summers, one of Presti’'s supervisdwsprovide a second referencéd. (] 11.) Summers gave
Presti a 15 out of 201d.)

Once USCIS combined the reference and interview scores, Presti received a toitaédom

score of 8.18. (Def. Ex. 5 at p. 171.JSCIS eventually selected twapplicants for ISEB

! Presti denies that her application ranked fourth following the interviewshleptrovides no citation to the record

in support of this assertion. (Pl. Add’l Facts  2.) She states that “Plaisiiffres were lowered after the interview
was conductedivhile others’ were increasett(), but she provides no citation to demonstrate the accuracy of this
statement. The only evidence in the record is that she ranked fourth out of stxgimdothe interview portion of

the application.

2 Presti purports to deny the facts contained within this sentence, but she providesams ¢iizupport her denial.
Defendant’s assertions of fact, by contrast, are supported by citations éodhe r
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positions,Thomas Powers and Shanita Tuckenpse scores were 102.68 and 91r85pectively

(Id.) Thomas Cioppa, the District Director of the Chicago office, then chose to hire bothsPowe
and Tucker for the open position on the basis that they received the highest scoragphdaion
process. (Def. Ex. 5 at pp. 172.) Cioppa was aware that Press of Italian heritage.
(Pl.Ex.B1at pp. 46.)* Even if Presti had submitted a second supervisory reference of her
choosingand received a 20 out of 20, her total score still would have been lower than both Tucker
and Powers. (Def. Ex. 9 at p. 205When asked who she would have submitted as her second
supervisory reference hanagemenhad given her the opportunityretitestified that she did

not know. (Def. Ex. 3 at p. 196.)

For purposes of hetaims related to her neselection for the ISE positions Presti names
Tucker and Powers as her comparators. (Pl. Resp.T{&keris awoman of*African and Latino
origin” with previous EEO activity. (PEx.B15 at p. 223.)Tucker has worked in USCIS’s
Chicago field office since 2008d( at p. 222.Powers is a Caucasian male. (Oef. 5 at p. 171.)

It appears that Powers had no previous EEO actiiRty Ex. B1 at p. 19.)Powers had extensive
training am experience in immigratierelated jobsincluding years of service with another federal
agency, experience with asylum adjudications, and service as a field intdligiicer. (Dkt. 74

1 20; Def. Ex. 5 at p. 171-72.)

3 Presti was born in Italy. (DeEx. 5 at p. 169.)

4 Presti purports to deny the facts contained in this sentence but provides no citatioretorithénr support of her
denial She leaves the exhibit reference btditiaintiff denies that she would have been 5th in place if coworkers
had provided 20 out of 20 points for references since she scored the highest ofbfledifjgile candidate [sic] (94),
and since manipulation of scoring occurred after the interviewooawplete. (Exhibit ).” (Pl. Resp. 1 12.) She
provides no support for her assertion that her score was 94, not 83.18, nor does shespppad for the assertion
thatanyone’sscorewas manipulated.

5> Presti has made various statements about who she is naming as her comparatoexellhst she nanaeboth
Tucker and Poweras her cmpactors. Because Presti is pro se, the Court affords her the benefit of thambubt
assumes that she properly identified both Tucker and Powers as comparators.
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USCIS gave Presti a Performance Plan Appraisal (PPA) every year duringndastan
ISO. (Dkt. 74 1 21.) In 2015, her fiine supervisor, Alejandra Dominguez, performed Presti’s
PPA and @qve hera 4.5 out of 5, a score indicating that Presti had &a@d excellence.”
(Dkt. 74 9121.) In prior years, Presti’s scores were 4.2, 4.3, 4.5, andld.p A{though Presti
received an “achieved excellence” rating, she objected to the narrative sedti@? B in which
Presti’s supervisors noted that “irescommended that ISO Presti continue to improve in applying
the right tone to her email communications to managemeédt.y 2.)Management asked Presti
to “soften her approach” when communicating with management because some of her
communications could be interpreted as “confrontational and demandiid).” T( 23;
Def. Ex. 11atp. 213.) Prestibelieves that these criticismsrereally about hedtalian heritage,
to which she attributes her open and direct communication gdjite 74 22.) Dominguetas
never made any comments to Presti about her national heritage. (Def. Ex. 3 atpoftguez
also noted that Presti was sometimes reluctant to assigbréers with their assignments, and
Dominguez asked Presti to be more receptive to assisting with the occasamsaimment. (Dkt.
7419 23.)Presti objected to the constructive criticism in the 2015 PPA, and managemedttagree
alter the narrative in the PPA Ryesti’ssatisfaction. Ifd. 1 24.)

In April 2018, USCIS promoted Presti to the position of Supervisory Immigration Services
Officer (SISO). (Dkt. 74 1 27.) As a new SISO, Presti was to servareohth probationary period
in order to assess her performance and her transition to a management |floksifi@®.) Between
April and June of 2018, Branch Chief Yolanda Vera served as Presti’s supefdispq.) Vera
issued a positive review of Presti’s performance during those two months. (Pl. ExpfC3-&.)
Starting in June 2018, Presti reported to the new Branch Chief, Pauline Woodson. (Dkt. 74 § 30.)

Between Junand Septembesf 2018, Woodson grew dissatisfied with Presti’s performance as a



SISO, and eventually sought Presti’'s demothack to 1SO. (Pl. Ex. C9; Dkt. 74  33.)
Specifically, Woodson noted that “Presti wascessively micromanaging her direct reports and
needed to build better relationships with her subordinate employees.” (Def. Ex. 27 .at p. 1
Woodson also noted that Prestier alia, “became combative in response to concerns raised by
management about her progress as a supervisoisinanaged several mandamus cases,” and
“did not complete necessary work on her time sensitive assignment of resjgrisibreplying
to Congressional inquiries on cases within the Adjudications Unit.” (Def. Ex. 27 &-§)).
Woodson met with Presti in ommm-one meetings and provided her with feedback.
(Pl. Add’l Factsf 7.) Presti acknowledges that she had “issues with managing timelyahlhsies
related to attorney inquiries, Congressional inquiries, and mandaneuassignments all at onte.
(Id.) Woodsonultimatelyrecommended to Field Office Director Medina that Presti be demoted.
(Id. at p. 6.) Medina met with Presti on September 21, 2018 to notify heshbaivas being
demoted back to her prior position as an ISO. (Dkt. 74 § 33.) In Woodson'’s final PPA fosPresti’
performance as SISO dated October 31, 2018, Woodson gave Presti the lowest possible rating
“unacceptable*in all categories. (PI. Ex. A11.)
LEGAL STANDARD

Summary judgment is proper when “the movstmbws that there is no genuine dispute as
to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
56(a);see, e.gReed v. Columbia St. Mary’s HosP15 F.3d 473, 485 (7th Cir. 2019). The parties
genuinely dispwg a material fact when “the evidence is such that a reasonable jury could return a
verdict for the nonmoving partyDaugherty v. Page906 F.3d 606, 664.0 (7th Cir. 2018) (citing
Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986)). In determinwgether a genuine

issue of material fact exists, the Court muistv the evidence in the light most favorable to the



nonmoving party anddraw allreasonablénferencesn favor of the normoving party
Anderson477 U.S. at 255ee alsZander vOrlich, 907 F.3d 956, 959 (7th Cir. 2018)owever,
“inferences that are supported onby speculation or conjecture will not defeat a summary
judgment motion.”Herzog v. Graphic Packaging Intern., In¢42 F.3d 802, 80&’th Cir. 2014)
(quoting Tuberge v. St. Vincent Hosp. & Health Care Ctr.,, InG17 F.3d 470, 473
(7th Cir. 2008)).
DISCUSSION

l. National Origin & Retaliation Claims

Title VII forbids an employer from taking an adverse employment action against
individual on account of nationaligm or in retaliation against the individual’s protected activity
42 U.SC. § 2000&Naficy v. lll. Dept. of Human Sery$97 F.3d 504 (7th Cir. 2012)o determine
whether a plaintiff haa viablediscrimination or retaliatioslaim, this Court askwhether all the
evidence, considered as a whole, would permit a reasonable factfinder to conclutie that
plaintiff's national origin or her earligarotectedactivity caused hemdverse employment actions
SeeOrtiz v. Werner Entey.834 F.3d 760, 765 (7tir. 2016).A plaintiff can make out arima
faciecase for retaliation or discrimination blgowing that (1) she is a member of a protected class,
(2) she performed her job to her employer’s legitimate expectations, (3) shedsafieadverse
employment action, and (4) her employer treated similarly situated individuals whonatere
members of her pretted class more favorabloleman v. Donahge667 F.3d 835, 845
(7th Cir. 2012).1f a plaintiff successfully makes outpaima faciecase of retaliation or national
origin discrimination, the burden shifts to the defendant to articulate a legitimate

discriminatory, nosretaliatory reason for an adverse employment adiibrif the defendant does



so, then théurden shifts back to the plaintiff to show that the employer’s articulated reason is
pretextual, “which in turn permits an inference of unlavdiscrimination.”ld.

To prove a causal connectiorbetween a plaintiff's national origimnd an adverse
employment actiominder 42 U.S.C. § 2000e-2(a), a plaintiff need only present evidence that “the
motive to discriminate was one of the employer’s motives, even if the employer hadavtfidr, |
motives that were causative in the employer’s decisidniv. of Tex. SW Med. Ctr. v. Nassar
570 U.S. 338, 342 (2013). By contrasstablishing a causal cmgction between an adverse
employment action and edtationunder 42 U.S.C. 8000e3(a) requiresa plaintiff to showthat
her “protected activity was hutfor cause of the alleged adverse action by the employer
Id. at 362.

An adverse employment action is “'some quantitative or qualitative change in theoterms
conditions of employment that is more than a mere subjective prefereNaaldbck v. WEC
Energy Grp., InG.885 F.3d 465 (7th Cir. 2018) (quotidghnson v. Cambridge Indu825 F.3d
892, 901 (7th Cir. 2003)A demotion is a quintessential type of adverse employment action.
Seeg.qg, Hicks v. Forest Preserve Dist. of Cook C68/7 F.3d 781 (7th Cir. 2012)he failure to
promote is also an adverse employment actibolovsek v. Wis. Dept. of Agr., Trade, and
Consumer Prot.344 F.3d 680, 68&th Cir. 2003) A negative performance evaluation “does not
in itself constitute an adverse employment agtibat it may serve as evidence of discrimination
or evidence of pretext to suggest that the defendant’s articulated reasonsdatsemadverse
employment action are falsBublett v. John Wiley & Sons, Ind63 F.3d 731 (7th Cir. 2006&ee
also Grube v. Lau Indus 257 F.3d 723, 729 (7th Cir. 2001]W]nfair reprimands or negative

performance evaluations, unaccompanied by some tangible job consequence, do not

constituteadverseemploymengctions”).



A. 2015 Performance Plan Appraisal (PPA)

Presti’'s 2015 PPA cannot reasonably be described as negative. Indeed, she received an
overall rating of “Achieved Excellence.” Presti’s sole objection to the fRBRDominguez wrote
is aboutsomelanguage used in the narrative section. Presti admits, however, that management
amended the narrative to her satisfaction after she noted her disagreementlwithe extent
that Presti attempts to make out a claim for national origin discrimination or retalizged on
the PPA, the Court grants Defendant’s Motion for Summary Judgbematuse there is no
remaining dispute between the parties as to the PPA. iEgeich a dispute existed,negative
performanceevaluationdoes notin itself constitue an adverse employment actidfhoreover,
Presti provides no evidence that Dominguez’s criticism of Presti’'s comatiam style was really
pretext foranimus against ItaliarfsThe Courf however,does consider the PPA as possible
circumstantial evidenda support ofPlaintiff's other national origin discrimination claims

B. 2015 NonSelection for the ISG3 Position

Presti’s nopselection for the 1ISE positionwas an adverse employment action. The only
guestionthen about her norselectionfor purposes of thid/otion is whetherpased orall the
evidence presented to the Court, a reasonable jury could concludéStBEg did not select her
for the position because of her Italian heritage or her earlier EE@GhActi

a. National Origin Discrimination Claim

In support of Presti’s contention tHaSCIS’s decision not to selelsérwas motivated in
part by discrimination against her Italian heritage, Presti preisnffollowing evidence. First,
several members ohanagemenincluding the selecting officer, Thomas Ciopkagew that she

was of Italian origin because she had informed them of her heritage. SEX®Gt5 selected

5 Indeed, Dominguég affidavit does notndicatethat she knew Presti was from ltaly. (Pk.B14 at p. 211.)
9



individuals of norltalian origin, Tucker and Powers, for this position. Thirdestireceived
constructive feedback in a PPA regarding the tone of her esrainunication$o management.
Presti believes, without citing any evidence, that management’s distaste for meurtoation

style contributed to her neselection Even supposingrguendo that USCIS did not sett Presti

for the promotion in part because of her communication style, Presti has failed to tlateavisy

that is not a legitimattactorfor the Agency taonsidemwhenmaking hiring decisionslhe ISO

3 position requires strong communication skilsmendividuals making hiring decisions thought
herscould be improvedt was reasonable and lawful for them to consider this issue as part of their
evaluation of her.

Even if the Court assumes that Presti has made puina faciecase of discriminain,
USCIS has provided legitimate, ndiscriminatory reasons for hiring others instead of her;
namely, that her reference and interview scores were lower than cquibkfied applicants.
Moreover to the extent thater scores were lowebecauseof the reviewers’ distaste for her
communication style, Presti has failed to demonstrate that the criticisms of her doatronn
skills were really a pretext for cultural animus or that such animus playedlany tioe selection
processEven assuming that hecores were lower because the hiring SOP did not accurately
describe the need for two supervisory references, that mistake affected mhrappéqually,
regardless of their ethnicity or other protected stalime Courtthereforegrants summary
judgmenton the national origin discrimination count related to her-s@action for the ISE3
position.

b. Retaliation Claim
In support of her prima facie claim that retaliation was adwutause of her neselection,

Presti has demonstrated that she is a member of a protected class (someon©veithi\kily),

10



she performed her job to her employer’'s expectatsrevidenag by her “achieved excellence”
review, she suffered the adverse employment action osalacttion and it appears that one of
her comparators, Thomas Powers, had no previous EEO activity. She has therefore made out a
prima faciecase.

Although Presti adegtely makes out arima facie case, Defendant has articulated
legitimate, norretaliatory reasons for choosing others for the 1ISO-3 position. Prespr@signts
two piecesof evidencesupported by citations to the recdamhding to support an inferencé
retaliation First, she has filed EEO complaints against USCIS in that past. SedS@iS
employeeswith influence over her hiring were aware of her prior EEO actividgher evidence
in the record points to nemetaliatory reasons for Presti’'s nedection. For one, her combined
interview and references score placed her well below the highest scoring cantmthte§whom
were deemedligible for the position by the Human Resources office in Vermont. Of course, Presti
complains that USCIS did not make her aware that she needed to provide two supervisory
references, which she claims negatively impacted her reference score. USCiSvm&giled to
communicate the need for supervisory references only, but there is no indicatiorshzl&ne
wasthe recipient of this poor communication; all candidates had access to the sagn&OH
regardless of their prior EEO activity. Even if she had the opportunity to provide another
supervisory reference and even if that person had given her a perfegthsrototal score still
would have fallen below the other candidates because of her lower interviewsestanfers
that Nick Milissis’s knowledge of her prior EEO activity must have biased hiinstdzerin the

interview, but this is nothing but pure speculation. Indeed, Milisgjaedan affidavit indicating

" Presti also repeatedly alleges that someone at USCIS manipulated her apgiecagsrdownward while others had
their scores raised. She provides no evidence for this assertion, so the Court dmgsidet that allegation for
purposes of this motion.
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that he thought Presti had a “good intervie(f’l. Ex. B10 at p. 188Bresti’sspeculation, without
more, is insufficient for this claim to survive the instant Mot®ased on the evidentefore the
Court, no reasonable jury cowtdncludethat a retaliatory motive was a kot cause of USCIS’s
decision not to select Presti for the IS@osition.

The Court therefore grants Defendant’s Motion with respect to the rietalctim related
to Presti’s nopselectionfor the ISQ3 position.

C. 2018 Demotion

Presti’'sdemotion from her position as SISO was another adverse employment &ogon.
only questiorabout that demotiofor purposes of this Motion then is whetheased orall the
evidence presented to the Court, a reasonable jury could conclude that USCIS denbatealiser
of her Italian heritage or her earlier EEO activity.

a. National Origin Discrimination

It is not clear whether Presti brings a national origin discrimination dased orher
demotion, but to the extent she does, her primary evidence ssutte evidence she presents in
support of hemational origin claim for the 2015 neaelection; namely, @ once received
constructive feedback regarding her communication .styés is insufficient evidence for a
reasonable jury to conclude that her demotion was motivated in part by discriminatist hga
on the basis of her Italian heritage.

b. Retdiation

Presti is unable to make oupeama faciecase of retaliatiofor her demotiorbecause she
does not point to any similarly situated individuatsohad no prior protected activity and retained
a supervisory position. Assuming, however, that stseerhade out prima facieclaim, USCIS still

had legitimate, nometaliatory reasons for demoting her. Woodson documented a variety of
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shortcomings in Presti’s performance as SISO, including her mismanagementdaihmia cases
and her failure to timely address Congressional inquilidsodson also thought that Presti
excessively micromanaged andeded to improve her relationships with her subordinBtesti
even admits that she had trouble managing the workload. Additionally, prior to being demoted in
2018, but after filing three EEO complaints in 2008, 2013, and 2015, USCIS promoted her to the
position of SISO. The intervening act of promoting her tends to suggebettdgmotion was not
retaliatory in naturelhe yeardonggapbetween her most recent EEO complaint and her demotion
also attenuates an inference of causati@m this record, no reasonable jury could conclude that
retaliationagainst her EEO activity v8aa butfor causeof Presti’s demotionThe Court therefore
grants Defendant’s Motion for Summary Judgment on all claims related to $2€4t8 demotion.

Il. Whistleblower Claim

Plaintiff brings a whistleblower retaliation claim under 5 U.S.C. § 23(@)bstemming
from four purported whistleblowing actichshe has taken over the course of her career at USCIS.
Unlawful retaliationclaims under the Whistleblower Protection Aatist first be filed with the
Office of Special CounseDelgado v. Merit Sys. Prot. BAB80 F.3d 913 (7th Cir. 2018) (“The
Whistleblower Protection Act instructs a whistleblower to ‘seek correctiv@ngicom the Special
Counsel before seeking corrective action from[Merit Systems Protection Boartl) (quoting
5 U.S.C. § 124(a)(3)).Appeals from the Office of Special Counsel must be made with the Merit
Systems Protection Board (“MSPB”). 5 U.S.C. § 1214(a). Any appeal from the MSkPBase
alleging whistleblower retaliation in violation of 5 U.S.C. § 2302(bix{8%t be mael in the Court

of Appeals for the Federal Circuit.lsS.C.8 7703(b)(1X“[A] petition to review a final order or

8 The alleged whistleblower actions are: informing the General Servicemisthation that a fire alarm did not work

during an emergency evacuation, notifying the Office of Security and Intelgaityhéer files had been mishandled,
complaining to management about the need to evacuate the office due to a protest, and nudifigigement about

an employee who she alleges manipulated a time entry sheet.
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final decision of the Board shall be filed in tHaited States Court of Appeals for the Federal
Circuit.”); Richards v. Kiernajd61 F.3d 880, 886 (7tir. 2006)(noting that “any judicial review
of a final decision by the MSPB lies with the Federal Circuit, and not with the district courts”).
Thus, this Court has no jurisdiction otbe whistleblower claimand must dismiss thefar lack

of jurisdiction.

[1I. “Additional Retaliatory Actions”

In Plaintiff's brief in opposition to the instant Motion, shiaises several additional
grievances against USCIS, ranging from the location of her office, to “delays ingnest for
ergonomics,” to certain trainings which she was meant to participate being delayed. It appears
that by listing these grievancé¥esti is attempting to raise additional claims. She is not permitted
to do so at this stage of the litigation, so the Court does not and cannot consider theseladditiona
claims See Clancy v. Office of Foreign Assets Control of U.S. Dept of Tre&&ay-.3d 595,
606-07 (7th Cir. 2009) (holding that the district court did not abuse its discretion by rejecting a
claim because the plaintiff raised it for the first time in response to a motion rfonay

judgment).
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CONCLUSION
Presti has failed to meet her burden to establish that a reasonable jury couldestimed
national origin discrimination or retaliation against her protected activityedehes norselection
for thelSO-3 position or her demotiomhere is no genuinessue of material fact, and Defendant
is entitled to judgment as a matter of law on these claiims.Court also lacks jurisdiction over
Presti’s whistleblowers claimandPresti’s other miscellaneous grievances ar@ragerly before
the Court at this stage of the litigatiohhe Court therefore grants Defendant’'s Motion for

Summary Judgment. [72]

r IAI M Kendall
tates District Judge
Date:February 20, 2020
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