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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CELINA MONTOYA, ZACHARY BLAYE, and

RONALD MOLINA, individually and on behalf of all

others similarly situated 18C 1991

Plaintiffs, JudgeGary Feinerman
VS,

ROB JEFFREYS, in his official capacity as Acting
Director ofthelllinois Department of Corrections

)
)
)
)
)
)
)
)
)
)
)
)

Defendant

M EMORANDUM OPINION AND ORDER

Celina Montoya, Zachary Blaye, and Ronald Molina, all serving mandatory supervised
release (“MSR”) terms following their state court sex offense convigthoirgg this putative
class action under 42 U.S.C. § 1983 against Rob Jeffreys in his officialtgagsascting
Director of the lllinois Department of Corrections (“IDOC"), alleging thatiIDOC policy
prohibiting them from having contact with their minor children without prior approval violates
their Fourteenth Amendment due process rigbtsc. 92. (The claims of a fourth plaintiff
Jennifer Tyreewere dismissed by agreema@stmoot.Doc. 155.) Plaintiffs seek only
declaratory relief and an injunction against IDOC’s enforcement of its policy, n@tygsm
Doc.92 at 11 86, 88.

Earlier in the litigation,he court enjoined enforcement of IDOC'’s prior parent-child
contact policyDoc. 33, and denied IDOC’s motion to dismiss the initial complaint’s substantive
due process claim, Dod83-64 (reported at 2019 WL 296556 (N.D. lll. Jan. 23, 2019)).
Plaintiffsthen filed an amended complaint directed agdid&C’s current policy.Doc. 92.

The court denietDOC’s motion to dismiss the amended complaint, but ordered supplemental
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briefing on whether Montoya’s and Blaye’s claims are moot givenlER@acC granted them
permissiorto see their childrenDocs.138-139 (reported at 2020 WL 4464672 (N.D. Ill. Aug.
4, 2020)).

The partiessupplemental briefsyith IDOC seeking dismissainder Rulel2(b)(1) of
Montoya’s and Blaye’s claims and Plaintiffs opposing dismissal, are before the court
Docs.144, 145, 150, 151. Also before the couRlimintiffs’ motionfor class certification.
Doc.93. Montoya and Blayés claimsmay proceedandPlaintiffs’ class certificationmotionis
grantedin part.

Background

IDOC raises a factual challenge to subject matter jurisdictimder Rule 12(b)(1) in that
it relieson evidence outside the pleadings to conteatiMontoya’s and Blaye’s claims are
moot. See Silha v. ACT, InB07 F.3d 169, 173 (7th Cir. 2015) (“A factual challenge contends
that there is in fact no subject matter jurisdiction, even if the pleadings ardlyosaféicient.”)
(citationand emphasis omitted). In considerthgtchallenge, the court “may properly look
beyond the jusdictional allegations of the complaint and view whatever evidence has been
submitted on the issue to determine whether in fact subject matter jurisdictiori eXsts.

Digital, Inc. v. Sears, Roebuck & C&.72 F.3d 440, 444 (7th Cir. 2009) (internal quotation
marks omitted).

Plaintiffs’ class certificatiommotion also requires the court to look beyond the pleadings.
“Unlike a motion under Federal Rule of Civil Procedure 12(b)(6), a motion to cedisa
under Rule 23(c) is not one for which the court may simply assume the truth of the matters as
asserted by the plaintifiinstead, if there are material factual disputes, the court must receive

evidence and resolve the disputes before deciding whether to certitpske€ Priddy v. Health



Care Serv. Corp.870 F.3d 657, 660 (7th Cir. 2017) (citation, alterations, and internal quotation
marks omitted).Still, “[ijn conducting this analysis, the court should not turn the class
certification proceedings into a drashiearsal for the trial on the meritdviessner v.

Northshore Univ. HealthSyem 669 F.3d 802, 811 (7th Cir. 2012).

A. IDOC Palicy

Plaintiffs are parents of minor childre®oc. 147at 7. Each isservingaterm of MSR,
a nondiscretionary form of parole, after having been convicted in lllinois stateot@aimes for
which they must register as sex offenddds.at 12, 7. The lllinois MSR statute provides that
registered sex offenders must, during their MSR terms, “refrain from alcodirectly or
indirectly, personally, by telephone, letter, or through a third party, with minor childreauwit
prior identification and approval of an agent of [IDOC].” 730 ILCS 5/8d341)(9). In nearly
identical terms, the lllinois Prisoner Review Bodtte body responsible for setting MSR
conditions, imposes on Plaintiffs what the parties call “the Contact Condiunch states
“You shall refrain from all contact, directly or indirectly, personally, by telephotter,l®r
through a third party, with minor children without prior identification and approval of an agent of
[IDOC].” Doc.92 at 113 (emphasis omitted). Plaintiffs challengs the Contact Condition
itself, but rather IDOC'’s policimplementing itas totheir contact with theiown children 2019
WL 296556, at *3-4.

After the court enjoined IDOC'’s prior parent-child contact policy, which imphtete
the Contact Condition by imposing an automatic six-month baewffenderstontacts with
their own childrenupon their release to MSRpc. 33, IDOC adopted its currepolicy,

Doc. 147at 1 1718; Doc. 134-1. Undethe currentpolicy, sex offenders released to MSHI
must obtainDOC'’s permission beforeontacing their minor children Id. at 23. IDOC Deputy

Chief of ParoleDion Dixon, Doc. 128-13 at 4f@estified in a deposition that the only exception



to thisruleis a court ordeallowing parentchild contact Doc. 134-3 at 2. Absent such a court
order, a parolee must seek permission fharf‘containment teani a group of IDOC employees
assigned to the parolee to ensure “public safety and community and victim protectoghthr
“open communication and coordination of serviceddc. 134-1 at 10.

For te first stepf the permission process, the paroteses with a therapist withii4
days of releastrom prison.|d. at2. The parolee’s therapist and parole agent netsrmine
within 21 days othat meetingwhether there is reasonable cause to believe that the parolee’s
child(ren) would be endangered by parent-child contdbid. In making such decisions, the
“parole agent shall give considerable weight to the therapist’s recommendakich.’Adding
thel4-day and 2I}ay periods together, the policy allows IDOC to withhpltentchild contact
for up to 35 days withouteterminng that contact would endanger the minor child.

A “Safety Plan” jointly developed by the containment team and the parolee must be in
place before paremthild contctis approved.ld. at2. The safety plan template attached to the
policy requires identifying a chaperone, setting forth the location and timeeoftgaild visits,
and the parolee’s initialed acknowledgementianty rules and conditionsld. at6-8. If
parentchild contact is restricted or prohibited, the parole agent and therapistgwesthe
reasons for the restriction or prohibition briefly in writindd. at 23. The restrictioror
prohibition “will automatically be reviewed by the therapist and parole ageny 28 days,”
andif contact is again restricted or denjécbasons will be provided briefly in writing.Id. at 3.

The form that IDOC uses to respond in writiogparoleesrequestgo contact their
childrenlists eleverspecifiedreasons for denighlus atwelfth category labeletbther” with
space for explanationid. at4. Many of theeleven specifiedeasoniave aclearconnection to

the child’s safety—for instancethatthe child wasavictim of the parent’s cring or thata child



welfare investigationms pending. Ibid. Other reasonsiowevermerelyreflectiIDOC'’s professed
inability to reach a determination: insidient therapy sessions make an assessment
unavailable polygraph results; theed for psychiatric assessmentan incomplete safety plan.
Ibid. As just noted, arentchild contact alsean also be denied fareason nospecified on the
IDOC form; asDixon testified sex offendetherapists have a general “ability to state an
objection over allowing contact.Doc. 134-3 at 4. There is no limit on how long a therapist can
refuse permissiofor a parolee to see hehildren Ibid.

Obtaining permissioto contact a child caimpose substantial financial coststbe
parolee.Parolees are responsible for paying thie@rapists to prepare thequiredsafety plan
Doc. 1343 at 5 for example, Molinattestsghat he pays $40 per wetkhis therajst,

Doc. 1285 at 110. Onetherapist identified being “behind on payment” as a reason he might
decide the parolee is nbh good standing with therapy.Doc. 134-4 at 2. That therapist also
said he would want a paleeto be in therapy for “five, six, seven months” before he would
recommend contact with a minor chiltl. at 3. Another therapisstimatedhe necessary
course of therapy at “[a]t least a year.” Dd84-5 at 2. In addition, both IDOC policy and
therapist practices requiparoleedo take goolygraph examination befotbeymay sedheir
children, though the requirement can be waived in individual cé&¥es.134-1 at 6Doc. 134-3

at 6;Doc. 134-4 at 2Doc.134-5 at 2. The parolee must pay for the examination, which Dixon
testified costs between $200 and $40@c. 134-3 at 9.

The experience of Brandon Velnan absenputativeclass membeillustrateshow the
needfor therapist approvatan lead to repeated denialgpafentchild contact Velna was
releasedrom prison to MSR in August 2019, and dskedfor permission to haveortact with

his minor children.Doc. 15241 at 1 1, 4. IDOC denied his request, sending him denial forms in



October and December 2019 identifying insufficient therapy sessions and an inconiptgte sa
planasgrounds.Doc. 1522 at9-10. In February 2020, Velna passed a polygraph examination,
and in March he receivgeermission to speak with his children by phone—seven months after
his release &m prison.Doc. 95-2 at 1Doc. 158-1 at 2.

Since then, Velna hasmsuccessfully sought permission to see his children in pefson.
of September 9, 2020, he had attended 48 counseling sessions, but his therapist stdliveithh
support forin-person contactDoc. 158-4 at 2.The therapishoted thaw/elnahadbeen
untalkativeat his group sessions, sharing details about his week but not “expressing his own
personal struggles.tbid. Many of Velna’dDOC denial forms from March 2020 onward
simply report, without explanation, Hiserapist'sdisapproval: “Treatment provider is not
willing to sign child safety plan at this time” (March 8); “Treatment provider do¢support
child contact at this time” (Jen24); “Treatment provider does not support contact with children
at this time” (July 22); “Treatment provider has mwticatedthat she supports in person child
contact at this time” (August 30Poc. 1522 atl1-3, 7.

A parolee may seek review of an adverse deci$iom the Deputy Chief of Parole,”
currently Dixon,and either héor his/her designeehust“respondin writing within 21 days.”
Doc.134-1 at 3. Onlpnesuch responsis in the recordonan appealaken by Velna on March
3, 2020 and denied 28 dagser. Doc. 1582 at 2829. The denial was signed by Sarah Brown-
Failes, thelDOC sex offender coordinatoibid.; Doc.134-6 at 3. It thus appears that Dixon has
named Browroiles ashis designee for respondingparentchild contact appeals. Dixtn
testimony that he and Browoiles together “make a determinatiomfien“the containment

team is not in agreement” @parentchild contact decision further supports thdierence



Doc.134-3 at 4. Beyond requesfor review fromDixon and Brown-Foiles, there is no
opportunityfor further appeal.Doc. 134-1 at 3.

Even if a parolee is granteénmissionto see her children, that permissismevocable.
ThelDOC's policy states thaif parent-child contact is approvdtie containmenteam will
“continually assess the safety plan and address any issues as long as visitatioittexije
Ibid. Parole agents are to “make unannounced visits during the visitation sessions and provide
ongoing assessmeritgl. at2, and he containment teamay, by “collective agreement,”
suspend visation Id. at3. The policy allows for the possibility of “reinstatement” of visitation,
but it does noset forththerequirements for reinstatemenhid.

B. Ronald Molina

Molina has a sixteegearold son, G.S.Doc. 147at §20. In 2008, Molina was
convicted of criminal sexual assault against a fiftgearold female.ld. at § 21. Molina has
never been accused abuse or misconduct toward G.S. or been the subject of a child welfare
investigation.Doc. 147at 24;Doc. 1285 at §11. G.S.’s mother has agreed to supervise
Molina’s visitationwith G.S.if it is approved.Doc. 1285 at{ 7.

The complaintlleges thaMolina had regulacontactwith his son before going to
prison,Doc.92at 22, though Molina attests in an interrogatory response that he did not see
G.S. in person because Gli8ed in Philadelphia with his mothdboc. 1285 at{ 12. The
complaint furtherlleges thaMolina, while imprisoned, remained in contact with G.S. through
phone calls, visits, and letterBoc. 92at 23. IDOC assen that Molina did not even know in
2008 that he had a son, pointing out tiaentered “0”dr the number of “children & other
dependents” on theffenderfinancial status repotte completed that yeaboc. 128 at 3;

Doc. 128-6at 23. But thefinancial status repodoes noestablisithat Molina did not know

about G.S.for if, as Molina attests;.S. was living with his motheit, mnayhave beesensible



for him not tolist G.S.as a “dependent” on the fornin any case, this factual dispute does not
affect the outcome of the class cecation motion.

Molina was released from prison to M8RSeptember 2018Doc. 147at 125. He
sought informatiorefore his releasa&bout having contact with his sdbgc. 1285 at {7, and
he soughtpermissionfrom his parole agent iRebruary oMarch2019,Doc. 147at §27. To
this day, Molina remains prohibited from having contact with his sdnat{ 25.

Molina has attended weekly therapy sessions since his relBasel285 at{ 5;

Doc. 1344 at5. Molina’s therapist reported to IDOC that he has “shown good attendance,
timeliness and payment for services,” and that he “does contribute, reasonablygrtughe
discussions.”Doc. 129 at 15.Thetherapist has declined to approve parent-child contact,
however, becauddolina has not undergone “a sexual history polygraph,” which is “standard
policy” for the therapist'sex offender treatmeptrogram. Ibid. At his deposition, the therapist
explairedthat“[t]hat’s what’s holding [Molina] up right now.” Doc 134-at 5 The therapist
testified that he “wouldn’t have a real strong objection” to phone contact, but he islstilant

to waive the polygraph, “given that’s been put on [Molina] as a requiremkhtat6. IDOC’s
internalnotes from June 2019 confirm that Molina was not “allowed to see his underage son ...
due to not taking a mandated polygrapBédc. 129 at 4-5.

Molina has explained to his therapisarole agentand Brown-Foiles that he cannot
affordthe polygraph examinatiorDoc. 1285 at{7, 9 Doc. 129 at 15.The therapist has
insisted orMolina fulfilling this requiremenbecausée does not want it to sedhatMolina is
“being given special favors.Doc. 134-4 at 6. Consequently, since his release, Molina has been

prohibited from having contact with G.®0c. 1285 atf{17-18.



C. CelinaMontoya

Montoya has three children, the youngest of whom, L.M., is fifteen year®olcl.92 at
1 63. Montoya was convicted in 2015 of criminal sexual assault against a foygte@hd male
student at the school where she taugdtit.at 164. Before going to prison, Montoya was a
custodial parent of her childreandwhile she was incarceratéer children and husband visited
her and talked to her by phonkel. at 165;Doc. 1281 aty 14. Montoya has never beie
subject of a child welfare investigatiofd. at{{12-13.

While in prison, Montoyaubmited a grievance with prison officials seeking permission
to live with her children upon her release to M3buc. 128-2 at 2. Thgrievance was denied
as “notgrievable” within the prison systenboc.92 at { 74. Around the same time, Montoya
moved her sentencing court to amend her senteraéow contact with her minor childrampon
her release. D0d.28-14 atf 2. The sentencing court granted teguesin March2017, and
Montoya’'s amendethittimus permits her “to have contaaiith her biological children (who are
minors) while on [MSR].”Doc. 1284 at 23.

Montoya was released to MSR in April 201Boc. 92 at {71. She initially received
permission from her parobgentto live with her husband and children, but the day after her
release a different parole ageaine to théamily home and told her she was not permitted to
live there. Doc128-1 at] 16. Montoya moved out, though she atswedto haveregular in
person contact with her childrefbid. Montoya attributes #se mixed signals t@onfusion
with my parole host sitéadding that “our family home did not meet the approval of our local
police deparnent, so | could not reside thérdd. at 117. The family purchased a new home in
August 2019, and Montoya was allowed to move in with her husband and children and has lived

therewithout interruption sincéhen Ibid.



D. Zachary Blaye

Blaye is the father of a thirtegrearold son, Z.M. Doc. 92 at 1 40. Blaye was convicted
in 2009 of criminal sexual assault against an adult wortéhrat §41. Before going to prison,
Blaye shared custody of Z.M. with Z.M.’s motheRoc. 1288 atf 12. While in prisorBlaye
remained irfrequent contact with Z.M. bghone. Doc. 92 at 42. Blaye has never been the
subject of a child welfare investigatio@oc. 1288 at{ 11.

Blayewas released from prison to M&RJune 2019Doc.92at Y44. The complaint
alleges that Blayenmediatelysought permission to talk to his soldl. at 45. But higparole
agenttestified thathe request came months laiarNovember 2019Doc. 134-6 at 2. The
parole agent’'siotescorroborate the later dat®oc. 129 at 13. At some poirlaye underwent
a polygraph examination, which cost him $370, though he is not required to pay for his weekly
therapy visits.Doc. 1288 at 9.

In November 2019, IDOC approv@&daye’s requestdr phone contact witd.M.
Doc.128-11 at 2.Blaye spokéyy phonewith Z.M. approximately every other day during
December 2019 and January 202ihc. 1288 at §17. On January 27, 2020, Blaye was
permitted to have his first4iperson visit with Z.M.Id. at 118. Regular inperson visits
continued until the COVID-19 pandemic began, at which point Blaye, who contracted the
diseaseyoluntarily ceased theisits. Id. at 119. Blaye plans to resume in-person visits when it
is safe to do solbid.

Discussion
Standing and M ootness
As noted, the court sought supplemental briefing on whether Mdatagd Blayés

claimsare moogiven that they now have permission to see their children in person. 2020 WL

10



4464672, at *3. Contrary to the court’s initial viewe potential caser-controversy issue with
Blay€s claims(though not Montoya’sielate tostanding, not mootness.

The standing and mootness doctrines both turn on whether the plaintiff has a “personal
stake” in this case, meaningdlagally cognizable interest in the outcerh Loertscher v.
Anderson 893 F.3d 386, 392 (7th Cir. 201&)térnal quotation marks omittedThe difference
between the two doctrines is one of timing. Standing turns on the state of events “at the
commencemertf the litigation” Friends of the Earth, Inc. v. Laidlaw Envtl. Serf8OC), Inc,
528 U.S. 167, 189 (2000ee alsavilwaukee Police Ass'n v. Bd. of Ei& Police Comnirs of
the City of Milwaukege708 F.3d 921, 928 (7th Cir. 2013) (“Standing is evaluated at the time suit
is filed.”). Mootnessby contrastrequires thathe plaintiff’'s personal interesh the litigation
“continue throughouits existence.” Laidlaw, 528 U.S. at 18%ee alsd?arvati Corp. v. City of
Oak Forest630 F.3d 512, 516 (7th Cir. 2010) (“When a party with standing at the inception of
the litigation loses it due to intervening events, the inquiry is really one of mootness.”).

IDOC argues that eventetween April 2019 and January 2020 render Morsogad
Blay€es claimsmoot. Doc. 145 at 2-3. For Montoya, whwas a plaintiff when this case was
filed in March 2018Doc. 1, developmentm the April 2019-January 2020 window could
possiblymoot her claims Blaye, by contrast, did not join the suit unaite February 2020,
Doc. 92, after the alleged jurisdictiedefeating events took place, so IDOC’s argunieféct is
thathelacks standing.SeeCnty.of Riverside v. McLaughljr500 U.S. 44, 49, 51 (1991) (where
“[tlhe second amended complaint named three additional plaintiffs,” assessidmgtfor those
plaintiffs “at the time the second amended complaint was filed”)

A. Blaye

As noted Blaye seeks both injunctive and declaratory relief agdD&XC. “To assert

[Article 111] standing for injunctive relief, [a plaintiff] must show thite is] under an actual or

11



imminent threat of suffering a concrete and particularizagdry in fact’; that this injury is fairly
traceable to the defendasmtonduct; and that it is likely that a favorable judicial decision will
prevent or redress the injuryCommon Cause Ind. v. Laws®@87 F.3d 944, 949 (7th Cir. 2019)
(quotingSummers v. Earth Island Insb55 U.S. 488, 493 (2009)). “The plaintiff[] bear[s] the
burden of establishing each of these elementsd. A plaintiff has standingp seekdeclaratory
relief if “the facts alleged.. show that there is a substantial controversy, between parties having
adverse legal interests, of sufficient immediacy and reality to warrant tlaecesaf a

declaratory judgment.’Simic v. City of Chicagd51 F.3d 734, 740 (7th Cir. 2017) (quotation
marks omitte§l As with injunctive réef, the “substantial controversy” required to demonstrate
standing for declaratory relief requires “ongoing or impending ha®wéanigan v. City of
Chicagq 881 F.3d 577, 583 n.2 (7th Cir. 2018). To obtain either form of rélefalleged
“threatenednjury” must be “certainly impending” or there madieast be “a substantial risk
that the harm will occur.'ld. at 583 (quotation marks omitted).

Blaye has standing. Being deprived of a relationship with one’s sinityis an injury-
in-fact SeeTroxel v. Granville 530 U.S. 57, 65 (2000) The liberty interest at issue in this
case—the interest of parents in the care, custody, and control of their children—is perhaps the
oldest of the fundamental liberty interests recognized by this CoulQC currentlypermits
Blayeto see hisson, but &substantial risk remainsthathe could los¢hataccess Susan B.
Anthony List v. Driehay$73 U.S. 149, 158 (2014). The reason is pl@QC policy states that
IDOC will “continually assess the safety plan and address any issues as long as visitation is
permitted,” with the possibility that “[v]isitation may be suspended” upon reasses.

Doc.134-1 at 3.

12



The record shows, at least for standing purpdbkasthe potential groursifor
suspension of visitatiorr@a unclearand fall short of new criminal condudDixon testifiedthat
each containment team has “discretion to decide what criteria to use’nwkémy childaccess
assessmentmcluding “compliance with conditionsf parole” and‘the parolee’s participation in
therapy.” Doc. 134-3 at 6.0netherapist citedeverafactorsthe team may consider, including
theparolee’s “ability to seffegulate” and whether he hasnegative view of the process or the
systeny’ adding: “There’s so many variables, | could talk for days about tHané. 134-4 at 4.

It is far from “conjectural” or “hypothetical”’ that Blaye could IDOC'’s view,run afoul
of one of thgevarious requirementd.ujan v. Defs. of Wildlife504 U.S. 555, 560 (1992).
Many of the factors upon whidBOC reliesin deciding whether to suspepdrenitchild
visitation—including falling behind on therapy billBoc. 1344 at 2—are farless serious than
the crime of which Blay&as convicted Finding asubstantiatisk of future injury to Blaye
thereforedoes notlependon the disfavoredssumptioathat he will “repeat the type of
misconduct” that deprived him obntact withhis sonin the first placeLoertschey 893 F.3dat
395, or that he will “be wsecuted for violating valid criminal lawdJnited States v. Sanchez-
Gomez138 S. Ct. 1532, 1541 (2018&jutation marks omittgd

If Blaye’s permission for parent-childontactwere revoked, IDOC policy provides that
“reinstatement” would “require staffing with the containment teabot. 134-1 at 3. Although
the exactmeaningof this directive iobscure, it suggestsatreinstatementay be more
difficult than gaining permissiom the first pace, a process that itself cha lengthy.Blaye was
fortunatein his first attemptobtaining phone contact and then in-person contact with his son

within weeks of hignitial request.Doc. 129 at 13Doc. 128-11 at 2. ButsVelna’s experience

13



shows the process camake much longer if a member of the containment team has concerns
about the parolee’s level ehgagemenin therapy.Doc. 158-4 at 2PDoc. 1522 atl1-7.

With aconstitutionallysufficient risk of injury established, traceability anediressability
are straightforwardTo evaluaé traceability and redressabilityre court musassume that
Plaintiffs are correct that the criterset bylIDOC policy for makingchild access determations
violate Blaye’s due process rightSeeUnited States v. $304,980.00 in U.S. Curre@2 F.3d
812, 818 (7th Cir. 2013) (“[T]o have standing, a claimant need not establish that a right of his
has been infringed; that would conflate the issudasfding with the merits of the suit.”)
(internal quotation omitted)Under that assumption, IDOC'’s polickearlyimperils Blaye’s
ability to have contact with his son, and suspenthagpolicy would allow him to interact with
his son freely.Thereaccordinglywas a “substantial controversy” between Blaye &dC
when he joined this suit as a party plaintiff, which gives him standsngic 851 F.3d at 740.

B. Montoya

Montoya had standingghen she filed this suit in March 2018t that time, she remained
incarcerated but faced an immediatersianth ban on contact with her children upan release
to MSR. Doc. 1 at{1 80-81; 2019 WL 296556 at *1 (describing the previous six-month blanket
policy). The questiohere is whethehner case has sinbecome moot.

Unlike Blaye, who has had onlynited in-person contact with his chil@oc. 128-8at
1118-19, Montoya has been living in her family home with her children since August 2019,
Doc. 1284 at 17. In addition, an order from her sentencing ceaféguards hebility to
contact her children, putting her in a more secure position than Bly@.1284 at 23. That
said, the courbrderguarantees onlfcontact” with her childen,ibid., so IDOC in theory could
require Montoya to move out of her home and restrict her to telephone contact without violating

the order. But there is no indication that IDOC has any plans to do so.

14



Given all this Montoyacertainlyfaces a lower riskf injury than does BlayeThat said
mootness poses a lower hurtbe plaintiffs than does standing. Although mootness is often
described as “the doctrine of standing set in a time frame,” the Supreme Court hasedxplat
this description “is not comprehensive.aidlaw, 528 U.S. at 189-90First, it is the defendant,
not the plaintiff who bears the burden of showitligit a oncgusticiable case has become moot.
SeKillian v. Concert Health Plan742 F.3d 651, 660 (7th Cir. 2013) (“[T]he burden of
demonstrating mootness is a heavy one, borne by the party seeking to have the case declared
moot.”) (internal quotation marks and citatiomitted; Wis. Right to Life, Inc. v. Schoh&66
F.3d 485, 491 (7th Cir. 2004) (“The party asserting mootness bears the burden of persuasion.”);
Wilk v. AMA, 895 F.2d 352, 367 (7th Cir. 1990) (“The mootness burden is a heavy one, and the
defendanimust show that there is no reasonable expectation that the wrong will be repeated.”).

Second, “the ‘time frame’ conception does not account for somesgtalblished
exceptions to mootnessMilwaukee Police Ass;n708 F.3d at 929. One exception provides
that, where the plaintiff seeksdeclaratory judgment regarding “an ongoing [government]
policy,” the suit ‘may continue, even after the specific offense precipitating the suit has become
moot.” Id. at930. That exception to the mootness doctrine originatesiuper Tire Engineering
Co. v. McCorkle416 U.S. 115 (1974Wwherea company’s request for an injunction agathst
enforcement of stat@bor regulationbecamemoot with the end of a strikdd. at 121. But
“even though the case for an injunction dissolwth the ... settlement of the strike,” the
SupremeCourt held that thparties ‘tmay still retain sufficient interests and injury as to justify
the award of declaratory reliefld. at 121-22.Specifically,the Court held, districtcourt
retainsjurisdiction tograntdeclaratory relief when “the challenged governmental activity ... by

its continuing and brooding presence, casts what may well be a substantial adversa d¢ffife

15



interests of th petitioning parties.ld. at 122 see alsdReno v. Bossier Parish Sch. Bo28

U.S. 320, 327-28 (2000) (holding thatlaim for declaratory relief regarding electoral
redistricting was not moot, despite the election having come and gone, because the easting pl
would have probable continuing effectasaseline for future redistricting plgn&/WM Student
Assn v. Lovel] 888 F.3d 854, 860 (7th Cir. 2018)A] request for a declaratory judgment may
not be moot where a defendant’s ongoing policytiooes to affect the parties’ relationstiip

Montoya’s claim for declaratory relief presents a ctese for thé&uper Tireexception.
The likelihood ofiDOC prohibitingany contact with her children is doubtful given the court
order. But the order does not restrain IDOC fitoniting Montoya’s contact with her children,
such as requiring her to move out of the family home and restricting her to telephorsodhiés
IDOC policy—with its openendedcriteria for rassessinganger—*is a factor lurking in the
background” of Montoya'’s daily life on MSRSuper Tire416 U.S. at 124. According to IDOC,
the purpose of MSR is “to allow the parolee an adjustment period and thereby increase the
parolee’s chances for successful reentry sttciety.” Doc. 109 at 12. This “adjustment
period,” whichfor Montoya could last indefinitelfDoc. 1284 at 2 casts a “continuing and
brooding presence” over her relationship with her childi®mper Tire 416 U.S. at 122That
prevents her declaxaty challenge to thiOC policy from becoming moot.

It is less cleathat Montoya’s claim for injunctive relief remains a live controversy. “In
an action seeking injunctive relief, the requirement of a live controversy ordinaédgshat,
once the threat of the act sought to be enjoined dissipates, the suit must be dismisstd as m
Loertschey 893 F.3d at 392-93nternal quotation marks omittedThe court need not resolve
this questionfor Montoya may remain in this suit so long as s#ainsa liveinterest inat least

oneform of relief SeeChafin v. Chafin568 U.S. 165, 172 (2018)A] case becomes moot
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only when it is impossible for a court to grant any effectual relief whatewbetpresiling

party.”) (internal quotation marks omittedThat said, the mootness challeingeairs

Montoya’s adequacy as a class representative, a sthgexburt will address in ruling on

Plaintiffs’ class certificatioomotion SeeArreola v. Godinez546 F.3d 788, 795 (7th Cir. 2008)
(holding thatthe plaintiff “did have standing to pursue this lawsuit,” but explaining that “whether
he may serve as an adequate class representative” is a “separate question[]”).

. Rule 12(b)(6) Dismissal asto Montoya and Blaye

In denying without prejudiclOC’s Rule12(b)(6) motion as to Montoya and Blaye, the
court stated that their claims*are not moot, the court will resolve the merit$IBIOC’s]
Rule 12(b)(6) motion as to them.” 2020 WL 4464672, atlfB0C’s arguments for dismissal
advancedo grounds specific to Montoya or BlayB@oc. 109 at 5-17Doc. 121 at 1-11.
Accordingly, for the reasons given in denying dismissal of M&inkims 2020 WL 4464672,
at *4-5, Montoyas and Blayés claimssurvive dismissal under Rule 12(b)(6).

1. Class Certification

The court’s analysis of class certification “is not ffeem, but rather has been carefully
scripted by the Federal Rules of Civil Procedur€lii. TeacherdJnion,Locd No. 1v. Bd. of
Educ, 797 F.3d 426, 433 (7th Cir. 2015). To be certified, a proposed class must satisfy the four
requirements of Rule 23(d'(1) the class is so numerous that joinder of all members is
impracticable; (2) there are questions of lavia@t common to the class; (3) the claims or
defenses of the representative parties are typical of the claims or defeinseslags; and (4)
the representative parties will fairly and adequately protect the interebts@éss.” Fed. R.
Civ. P. 23(a)seeBell v. PNCBank,N.A, 800 F.3d 360, 373 (7th Cir. 2015). The proposed class
alsomust fall within one of the three categoriesRnle 23(b), which the Seventh Circuit has

described as: “(1) a mandatory class action (either because of the riskrapatible standards
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for the party opposing the class or because of the risk that the class adjudication wauld, as
practical matter, either dispose of the claims of-parties or substantially impair their
interests), (2) an action seeking final injtime or declaratory relief, or (3) a case in which the
common questions predominate and class treatment is sup&jmariov. Boeing Cq.633 F.3d
574, 583 (7th Cir. 2011%eealsoBell, 800 F.3d at 373. Finally, the class must be “identifiable
as a chss,” meaning that the “class definition[] must be definite enough that the aldss ca
ascertained."Oshanav. CocaCola Co, 472 F.3d 506, 513 (7th Cir. 2006gealsoMullins v.
Direct Dig., LLC, 795 F.3d 654, 659-61 (7th Cir. 2015).

“The plaintiff bears the burden of proving by a preponderance of the evidence all
necessary prerequisites to the class actiémitidy, 870 F.3d at 660. The Seventh Circuit has
instructed district courts to exercise “caution” before certifying a cléssrogood v. Sea,
Roebuck & Cq.547 F.3d 742, 746 (7th Cir. 2008). That caution demands a close look at each
Rule 23 requirement.

A. Ascertainability

As noted, a class definition “must be definite enough that the class can be astértain
Oshana472 F.3d at 513%ee also Jamie S. v. Milwaukee Pub. S868 F.3d 481, 495-97 (7th
Cir. 2012); Charles Alan Wright, Arthur R. Miller & Mary Kay Kard Federal Practice and
ProcedureS§ 1760 (3d ed. 202@)[T]he requirement that there be a class will not be deemed
satisfied unless the class description is sufficiently definite so that it is adminedyréeasible
for the court to determine whether a particular individual is a member.”). s‘@&mitions have
failed this requirement when they were too vague or subjective, or when class nhgmiass
defined in terms of success on the meritsa@ted ‘fail-safe’ classes).’'Mullins, 795 F.3d at

657.
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Ascertainability poses nabstaclehere. Plaintiffs propodéis class “[A] Il parents of
minor children who are ofMSR] for a sex offense under the supervisiofiDOC].” Doc. 93
at 1. Becauseltis class definition sets fortiobjective criteria” by which class members nizgy
identified the proposed class is ascertainaltelllins, 795 F.3d at 659.

IDOC argues that the class definition is “overbroad” because it “could include many
individuals whohave nobeen harmetly IDOC’s current policy.”Doc. 128 at §emphasis
added). For instance, IDOC observes, the propdssd includeparolees whaanrot have
contact with their childrebecause their children were theictims, andparoleesvho already
havefull contact withtheir children. Ibid. IDOC’s argument is unpersuasive.

True enougha clasdefinition can betoo broad ifit sweeps within itpersons whaould
not have been injured by the defendant’s condukithen v. Pac. Inv. Mgmt. Co. L|.671 F.3d
672, 677 (7th Cir. 2009emphasis added)Yetit is “almost inevitable” that a class wilifclude
persons whiave noteen injured by the defendant’s conduct,” ajsfith a possibility or
indeed inevitability does not preclude class certificatidbitl. (emphasis addégsee also
Suchanek v. Sturm Foods, Int64 F.3d 750, 757 (7th Cir. 201@)f the [district] coutt thought
that no class can be certified until proof exists that every member has been hanasd, i
wrong.”); Parko v. Shell Oil C9.739 F.3d 1083, 1085 (7th Cir. 2014) (“How many (if any) of
the class members have a valid claim is the issue to beniledeiafter the class is certified.))
Messney 669 F.3d at 824 (explaining theritical” distinction “for class certification purposes”
betweera proposed class that includes “members who are ultimately shown to have suffered no
harm” andonethat inclugks“members who for some reason could not have been hrmed
IDOC’s argument is only that the putative class includes persons who “havgeeratharmed

by its policy, which is not a ground for finding a proposed class definition overbroad. Because it
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would appear that all members of the proposed class could be injured by IDOC'’s policig there
no overbreadth problem.

B. Rule 23(a)(1): Numer osity

Rule23(a)(1) requies that the class be “so numerous that joinder of all members is
impracticable.” Fed. R. Civ. P23(a)(1). Although no magic number exists for satisfying the
numerosity requirement, the Seventh Circuit has held that “[e]ven if thewtas limited teal0
[members]... that is a sufficiently large group to satisfy Raf&a) where the individual
members of the class are widely scattered and their holdings are generally tdo sraabnt
undertaking individual actions.Swanson v. Am. Consumer Indusc,1415 F.2d 1326, 1333
n.9 (7th Cir. 1969)see also Hayes v. Wdllart Stores, InG.725 F.3d 349, 356 n.5 (3d Cir.

2013) (“While no minimum number of plaintiffs is required to maintain a suit as a class a

... generally if the named plaintiff demonstrates that the potential number of plairtié&eds

40, the first prong of Rule 23(a) has been met.”) (internal quotation marks om#atetintiff

need not plead or prove the exact number of class members to establish nunsesbityrcial

v. Coronet Ins. Cp880 F.2d 954, 957 (7th Cir. 1987)R]laintiffs are not required to specify

the exact number of persons in the clgs¥érgara v. Hamptons81 F.2d 1281, 1284 (7th Cir.
1978) (“[D]ifficulty in determining the exact number of class members does not pretdisde c
certification.”), and the court may make commonsense assumptions in the Rule 23(a)(1) inquiry,
seeArreola, 546 F.3dat 797 (finding numerosity after the plaintiff identified fourteen class
members andddu@d evidence that “support[ed] a much larger estimatefjlliam

Rubenstein et alNewberg on Class Actiorgs3:13 (5th ed. 203@“Generally, a plaintiff must

show enough evidence of the class’s size to enable the court to make commonsense@assumpti

regarding the nundy of putative class members.”).
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IDOC attess in an interrogatory response that “approximately 550 parolees are currently
under the supervision of the [IDOSEx OffendeSupervisionUnit.” Doc.93-1 at{ 1.
According to the Census Bureau, just over 40 percent of American households had minor
children in 2019.SeeU.S. Census BureaAmerica’s Families and Living Arrangemertks. F1
(2019),https:/lwww.census.gov/data/tables/2019/demo/familiesZ@d9.htmi(reflecting that
approximately 34 million families out of 83 millidmave minor childrenkee alsdJnited States
v. United Bhd. of Carpenters & Joiners of Am., Local, & F.2d 210, 214 n.7 (7th Cir. 1972)
(holding that courts may take judicial notice of U.S. Census Bureau nepdrider the
commonsense assumption that parolees are about as likely as adults generally todrave m
children, the potential number of class members eagigeds 40. In additioR)aintiffs have
compiled a list of 45 members of the putative cld3sc. 134-2. IDOC contests the membership
status ofeveral of thosandividuals,Doc. 146 at 2-3, but given the Census Bureau statistics,
Plaintiffs’ list wasalmost certainlyunderinclusiveas well Numerosity poses no obstatb
class certification.

C. Rule 23(a)(2): Commonality

“Commonality requires the plaintiff to demonstrate that the class membersuféared
the same injuryand thatheir claims‘depend upon a common contentionaf such a nature
that it is capable of classwide resolutiewhich means that determination of its truth or falsity
will resolve an issue that is central to the validity of each one of the claims itrake’sWal
Mart Stores, Inc. v. Duke564 U.S. 338, 349-50 (201@nternal quotation marks omitted).
“[F]or purposes of Rule 23(a)(2) even a single common question willldodt 359 (alterations
and internal quotation marks omittedge alsdhillips v. $eriff of Cook Cnty.828 F.3d 541,
551 (7th Cir. 2016§‘[A] prospective class must articulate at least one common question that

will actually advance all of the class membeiaims.”). Plaintiffs assert four common
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guestions they argue are appropriate for classwide resolutiomhéther the criteria IDOC uses
to evaluateparent-child contagequestwiolate due procesfoc. 134 at 8-10; (2) whether
IDOC'’s use othose criteria causeunreasonable delays in reaching decisions paremichild
confactin violation of due procesg]. at10-13; (3) whether IDOC provides for decisionmakers
sufficienly neutral to satisfy due procesd, at 13-14; and (4) whether IDOC’s presumptive 35-
day ban on contact after releaseMISR violates due procesd, at15-16.

Beforeproceeding to analyze these four questions, the addressedDOC’s contention
that no common questioranexist because its decisions on individuatentchild contact
requestslepend on circumstancsgecific to each pareiparolee Doc. 128 at 10-12Doc. 146
at4-5. IDOC is correct that whether particular pasareallowedto contact their childrexo
not pose common questionSee Jamie S668 F.3d at 497 [P]laintiffs must show that they
share some question of law or fact that can be answa#radonceand that theingle answeto
that question will resolve a central issue in all class members’ claims.”). But Pdaprbfiosed
common questions, at least their facedo not require such individua¢d findingsbecause
theyinsteadprobe the legality othe generdy applicable aspects of IDOC’s parefchild contact
policy. Seed. at498(explaining that “an illeggbolicy might provide the ‘glue’ necessary to
litigate otherwise highly individualized claims as a clas3he fact that parolees experience the
allegedly unlawful policies in potentially different ways does not preclude commonaée
Orr v. Shickey 953 F.3d 490, 499 (7th Cir. 2020) (holding taaEighth Amendment challenge
to Hepatitis C treatment in IDOC facilitipsesented a common question becausditfiough
the physical symptoms and progression suffered by each inmate undoubtedly vary, theee is still

general question that can yield a common angwer
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Pressing the contrary result, IDOC argues Bialiips v. Sheriff of CoolCounty supra
heldthat a proposed class representatiae satisfy commonality only by showititatthe
challengedolicy “harms each class member in essentially the samé vibnc. 146 at 4.

Phillips involved a constitutioal challenge regardingental care at Cook County Jail. 828 F.3d
at 544. The plaintiffs inPhillips assertedhat two questions were common to their claims, both
involving policies that allegedly caused treatment delays and gratuitouslgha@555. After
examiningprecedengoverning delays in providingpedical treatment, the Seventh Cirdwld
that the fact of delay alone “does not advance materially any individual’s claietiloérete
indifference.” Id. at556. The reason, the Seventh Circuit explained, is thatconstitutionality
of a wait for medical treatment will depend on a variety of individual circumstantesat 555-
56 (citing McGowan v. Hulick612 F.3d 636, 640 (7th Cir. 20103gealsoMcGowan 612 F.3d

at 640 (“[T]helength of delay that is tolerable depends on the seriousness of the condition and
the ease of providing treatméint. The result irPhillips thus turned on the highly individualized
nature of medical delay clasn Here, by contrag®laintiffs allege dug@rocess violations arising
from “systemic practice[s],828 F.3dat 558, the legality of which coulgresenttommon
guestions.

Turning to the proposed common questions, Plaintiffs do not specify wiegitier
guestion pertains to substantive due process, procatiggirocesor both. The distinction
between the two due process theories is important. “The substantive component of the Due
Process Clause ‘bars certain arbitrary, wrongful government actions regasfitbe fairness of
the procedures uséd implement them.””GEFT Outdoors, LLC v. City of WestfieRP2 F.3d
357, 368 (7th Cir. 2019) (quotirigprter v. DiBlasiq 93 F.3d 301, 310 (7th Cir. 1996 By

contrastfor aprocedural due proces®lation, “the deprivation by state action of a
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constitutionally protected interest in ‘life, liberty, or property’ is not in itsetfamstitutional;
what is unconstitutional is the deprivation of such an interest without due process’ of law.
Brokaw v. Mercer @ty., 235 F.3d 1000, 1020 (7th Cir. 2000) (quotihge ex rel. Nelson v.
Milwaukee Cnty.903 F.2d 499, 502 (7th Cir. 1990Although e same government act can
give rise to both kinsl of claimssee d. at1020 n.16, there is no such thing as a generic due
process claim, so the court wilay heed to the separatee process theories in considering
Plaintiffs’ asserted common questions.
1. 35-Day Presumptive Ban on Parent-Child Contact

Onepotentiallycommon question posed by Plainti§svhether IDOCs presumptive 35-
day ban on parent-child contadterreleaseéo MSRviolatesdue process. As an initial matter,
IDOC disputes thats policy deprivesparolees of child access for 35 days after release. Despite
Dixon’s testimonythat parolees generaltgay not contact their children immediately upon
releaseDoc. 1343 at 2 IDOC contends that 35 days is theximumntime that it could take to
reach an initialeterminatiopwhich necessarily means ttstmedecisions could be rendered
more quickly,Doc. 146 at 11.Whether theprohibition lasts at leastr at most 35 days, however,
there is no question that IDOC'’s polipgrmitsit to withhold contactfor 35 daysbefore itmust
grant or denyarentchild contact Doc. 1344 at 2 Plaintiffs have thushown, at least for
Rule23(a)(2) purposeshatits policy allowsa practical 3&lay ban on sucbontact.

The 35-day ban poses questions common to the class as a Whelgravamen of the
claimis thatthe 35day bamapplies uniformly and indiscriminately and thus does not account for
individual situations.Doc. 134 at 15-16.Thisalleged deficiencyaises issues of both procedural

and substantive due process that can be resolved on a classwide basis.
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“The fundamental requirement [pfroceduralldue process is the opportunity to be heard
at a meaningful time and in a meaningful mannéidthews v. Eldridge424 U.S. 319, 333
(1976) (internal quotation omittedjee alsdBrokaw 235 F.3d at 1021 (“[Rje process
guararees that the post-deprivation judicial review of a child’s removal be prompt arid fair.
Earlier in tkelitigation, the court enjoined on procedural due process grolldd€’s previous
categoricakix-month barbecause Plaintiffs were likely to succeedrguing thasix months is
too long to delay a post-deprivation hearif@pcs.32-33. The shorter 35-dalglayis of course
more likely to pass procedural due process muster, but either way the answer tostiwt que
will apply equaly to all class members.

The 35day ban also raisescammon substantive due process question. Plaintiffs argue
thatthe ban is not “narrowly tailored” because it applies equally to phone, written, and in-person
parentchild contact. Doc134 at 15.An impairment of the interest of parents in the care,
custody, and control of their childrers’ subject tdheightened scrutiny because it impingesaon
“fundamental” right. Troxel 530 U.S. at 65. Regardless of whether the defer@ntraker v.

Safley 482 U.S. 78 (1987), standard governs Plaintiffs’ claims, a substantive due process
challengeo the 35-day ban wouklicceed or fail a® the clas$n its entirety
2. Parent-Child Contact Criteria

Another question posed by Plaintiffghe legality ofthe criteria IDOC uses to grant or
deny parent-child contadboc. 134 at 8-10—alsopresents a common question of substantive
due process lawPlaintiffs havea substantive due proce&sght to family integrity,” which
requires that “a balance must leached between the fundamental right to the family unit and the
statés interest in protecting children from abusd&rokaw 235 F.3d at 1019. This balance

demands that, before impairing the parent-child relationshigtitemusthave ‘some definite

25



and articulable evidence giving rise to a reasonable suspicion that a child hasussshaa is in
imminent danger of abuselbid.; see als&iliven v.Ind. Dept of Child Servs.635 F.3d 921,
928 (7th Cir. 2011jsame).Plaintiffs argue that five cterialDOC employsas part of its current
policy have no connection any risk of child abuse: (1) not having taken a polygraph,
(2) insufficient duration of therapy; (3) the pardgedenial of guilt (4) noncompliance with
conditions of parole; an(b) unreliable attendance at therapy. D©84 at 9. Every parent-
paroleeseeking parent-child contastsubject tahosecriteria. This litigation can resolve, as a
general matter, wheth#nosecriteria arepertinent tovhether there is “a reasonable suspicion
that a child has been abused or is in imminent danger of aldre&aw 235 F.3d at 1019, and
thus whether theriteriaare permissible under the governing due prosesslard
3. Reasonable Time Frame for Decision

Another question posed Bfaintiffs is whether the IDOC policy’s criterf&ndorse][]
long delays as a matter of course.” Db84 at 11.Specifically, Plaintiffs arguéhatthe
“insufficient therapy’criterionandthe polygraphrequirement “lead to tegthy disruptions in
parentchild relationships for parolees of limited meawhile IDOC reaches decision on
parentchild contact.ld. at11-12. A claim thata stateactor's procedures tako long sounds in
procedural, not substantive, due proce8seBerman v. Young91 F.3d 976, 984-85 (7th Cir.
2002) (assessimg delayed hearing claim inchild removal case under procedural due process
precedents cf. Morrissey v. Brewer408 U.S. 471, 488 (1972) (holdiras a matter of
procedural due process, that parole revocation hearing must occur “within a reasoreble ti
after a parolee’seturn to custody).

IDOC submits, convincinglythat Plaintiffsarechallengng nota systematic practice of

delaysin makingdecisiors, butrather repeated, specifieniak of accesso parolees’ children
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Doc. 146 at 8.IDOC reassessdbe availability of parent-childontactand issues a new written
decisionevery 28 daysDoc. 134-1 at 3. Plaintiffs do not argue tltiaits 28-daytimeline isitself
unreasonably longr present evidence that IDOC is failingn@kethe reassessmentistead
Plaintiffs complain of ongoinglenialsfor allegedlyimproper reasonsDoc. 134 at 10.Those
individual denials, and the “delays” they cause, do not pose a common gaestiss the class
as a whole The legality of each denial and resulting delay turnglos tinique facts of each
[parolee’s]casg’ and thuds “incapable of being solved on a clag$svbasis.” Phillips, 828
F.3d at 556.

Moreover, a procedural due process claim cannot be premised on an unfavorable result
or evena series of unfavorable resultSeeSimmons v. Gillespi@12 F.3d 1041, 1044 (7th Cir.
2013) (“[T]he federakntitlement is to process, not to a favorable outcmdarozsan v.

United States90 F.3d 1284, 1289 (7th Cir. 1996)T]'he Due Process Clause is not a guarantee
against incorrect results. .”). The fact that the therapy and polygraph requireneniselong
delays in allowing parent-child contact could bolster Plainti$ighstantivedue process

challenge tdhose criteriainsofar as the delayncreasehe burden on their fundamental right to
familial relations. SeeDoev. Heck 327 F.3d 492, 520 (7th Cir. 2008)W]hen analyzing a
familial relations claim, a ‘balance must be reached between the fundaméritéd tige family

unit and the state’s interest in protecting children from abuse ... .””) (quBtiaw 235 F.3d

at 1019) see alsdroxel, 530 U.S. at 68 (holding, based on a “combination of several fédctors,
thata state visitation statute, as applied, unconstitutionally infringed parents’ fundanigmta

to rear their children But repeatedenialsand the resulting delays do maise a proceduraue

process question common to the class as a whole.
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4. Lack of a Neutral Decisionmaker

Another potentially common question posed by Plainisfishetherthe IDOC policy
provides for review by aufficiently neutral decisionmakeiDoc. 134 at 13-14.This claim
sounds in procedural due proceSse Hamdi v. Rumsfe|db42 U.S. 507, 533 (2004) (holding
thatprocedural due process requires “a fair opportunity to rebut the Goverarfatial
assertions before a neutral decisionmgkéiorrissey 408 U.S. at 489 (holding that procedural
due process requiréisatparole revocation decisions be madebiyeutral and detached”
hearing body)Felce v. Fiedler974 F.2d 1484, 1498 (7th Cir. 1992) (holding thatprocedure
for imposing mandatory drug injections aparolee “was insufficiently neutral and
independent” t@atisfydue process). Plaintiffs observe that all decisions about parent-child
contact are made by “IDOC employees ... and individuals who are directly involved in the
supervision and treatment of PlaintiffSJoc. 134 at 14. And when parolees appeal denials of
their requests fochild access, the appeals are resolvetDiyC employees: Dixon angrown
Foiles Doc.134-1 at 3Poc.134-3 at 4Doc. 1582 at28-29.

IDOC incorrectlyargues that Plaintiffs mushow how the lack of a neutral
decisionmaker has harmed thanorder to certify thigjuestionfor class treatmentDoc. 146 at
9. Granted Plaintiffs can prevail orthe merits othis question only if they demonstrédthe
probable value ... of additional or substitute procedural safeguaktistfiews 424 U.Sat 335.
Moreover, the decisionmakers’ status as IDOC employees, without more, may beigrsurffi
itself toestablish alue process violationSeeFelce 974 F.2d at 1499 (“[A] decisionmaker need
not be external to an institution to be independent)...But whatever the merits of Plaintiffs’
claim onthe neutralityquestion, the question it poses is commomvasyputdive class member

must seek approval from the same set of decisionmakers. That is emghghv that the
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guestion is susceptible ttasswide resolutianSeeAmgen Inc. v. Conn. Ret. Plans & Tr. Funds
568 U.S. 455, 466 (2013) (“Merits questions may be considered to the extent—but only to the
extent—that they are relevant to determining whether the Rule 23 prerequisites for class
certification are satisfied.”).

D. Rule 23(a)(3): Typicality

The Rule 23(a)(3) typicality requirement “directs the district court to focus othame
the named representativetaims have the same essential characteristics as the claims of the
class at large.’Retired Chi. Police Ass’'n v. City of ChicagbF.3d 584, 597 (7th Cir. 1993).
Typicality is satisfiel when thenamed plaintifis claim “arises from the same event or practice
or course of conduct that gives rise to the claims of other class memberdasedon the
same legal theory.Muro v. Target Corp.580 F.3d 485, 492 (7th Cir. 2009) (alterations and
internal quotation marks omittedY.ypicality “should be determined with reference to the
[defendans] actions, not with respect to particularized defenses it might have agatast cer
class members.CE Design Ltd. v. King Architectural Metalsc., 637 F.3d 721, 725 (7th Cir.
2011).

Typicality closely parallels commonalitynder the facts and circumstanceshid case.
SeeRosario v. Livaditis963 F.2d 1013, 1018 (7th Cir. 1992) (“The question of typicality in
Rule23(a)(3) is closely relad to the ... question of commonality.”JDOC again argues that
Plaintiffs “have had widely varying interactions” with IDOC and present “varyirguoistances
inherent in their requests for child contacbbdc. 128 at 14. That argument failsdefeat
typicality for thesame reasons it fails to defeat commonality: Plaintiffs do not seek to establish
through this lawsuit whether they, as individuals, may contact their chil&kather, they seek
to challenge thaspects of the IDOC’s pareahild contact policy identified as classwide

guestions above.
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E. Rule 23(a)(4): Adequacy

Adequacy involves two inquiries: “(1) the adequacy of the named plaintiffs as
representatives of the proposed classyriad members, wittheir differing and separate
interests, and (2) the adequacy of the proposed class cou@sehéz v. St. Vincent Health, Inc.
649 F.3d 583, 592 (7th Cir. 2011A proposed class representative is inadequate if her interests
are “antagonistic or conélting” with those of absent class membé&tesariq 963 F.2cat 1018,
or if she is subject to a defense not applicable to the class as a sebQ&, Design 637 F.3d at
726;Randall v. RollsRoyce Corp.637 F.3d 818, 824 (7th Cir. 201Hardy v. CityOptical
Inc., 39 F.3d 765, 770 (7th Cir. 199&Kpo0s v. First Nat'l Bank of Peorja96 F.2d 1162, 1164-
65 (7th Cir. 1974). Likewise, “[a] person whose claim is idiosyncratic or possibly unigne is
unsuitable class representativ&tichanek764 F.3d at 758 (citinGen. Tel. Co. of the Sw.
Falcon 457 U.S. 147, 156-59 (1982)).

IDOC argues that Molina @n inadequate class representative becauseshibject to
the unique defense that he has not taken a polygraph examidatonl28at 15. IDOC'’s
factual premise is correct, dg specific stumbling block for Molina has been his inability to
afford a polygraph examinatiolDOC asserts that he is “unwillifij to take the exambid.,
butadducesio evidence to contradict Molinassvornstatements that he does not have $300 to
$350 to covethatexpense Doc. 1285 at 117, 9.) But Molina’s inability to afford a polygraph
examination does not raisedefense to liabilityrather,it is theparticularway in which he has
been injured by IDOC's allegedly unconstitutional policies. As n®&dntiffs allegethat the
polygraph requirement violates their substantive due process rights because it hasctmnonne
to child endangermenDoc. 134 at 9. Te fact thathis claim has a specifimanifestation for
Molina bolsters, not undermiaghis adequacy as a class representéeausetishows thahe

“possess|es] the same interest and suffer[ed] the same injury as the class rheGueed v.
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Boiron, Inc, 869 F.3d 536, 539 (7th Cir. 2017) (quotéignchem Prosl, Inc. v. Windsorb21
U.S. 591, 625-26 (199))see alsdrr, 953 F.3cat 499 (same).

IDOC also argues that Montoya and Blayeineglequate because their claims are moot.
Doc. 128 at 14-15. Ashownabove, Blaydasstanding to pursue botleclaratory and
injunctive relief so IDOC’s argument fails as to him.

IDOC is correct, however, th#te mootness questions render Montoya adeguate
classrepresentative. Although Montoyetainsa live claim for declaratory relief, her claim for
injunctive relief may be partialljnoot because of the court order that safeguards her contact
with her children.The court order is unique to hasneither party presesevidence of aother
parenthaving obtainedimilar protection.The Seventh Circuit has cautioned thatee an
arguabledefense peculiar to the named plaintiff ... bfggnto question the adequacy of the
named plaintiffs repraentatiori’ CE Design 637 F.3cat 726 (emphasis addedhe Seventh
Circuit confronted a similar situation Arreola, where the nameakpresentativéor a putative
class ofjail inmateshad been release®46 F.3dat 793. The courheldthatalthoughthe
plaintiff had standing as a jurisdictional mattet, at 795, havas not an adequate class
representativeecauseéhis interest in prospective relipfas]too tenuous,id. at 799.

Similarly, hereMontoya no longefpossesges]the same interest” as other class members in
injunctive relief. Conrad 869 F.3cat 539. Shethereforecannotserve as a class representative

Montoya’ssituationdoes not impedelass certificationhoweverpecausévolina and
Blaye adequately represent the clasgheir own SeeNielsen v. Preapl39 S. Ct. 954, 963
(2019) (holding that dismissaf a class actioonn mootness groundagasinappropriate because
“there was at least one named plaintiff with a livenslavhen the class was certifiegd¥Wright,

Miller & Kane, suprg 8 1765(“[I] f there is more than one named representative, it is not
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necessary that all the representatives meet the Rule 23(a)(4) standard;assdoe@f the
representatives is adequates requirement will be méj.

Class counsel are adequate in that they are experienced in class actions iragdagral
U.S.C. 8§ 1983uitsin particular.Doc. 93 at 8-9.

F.  Rule23(b)2)

Plaintiffs move to certify a class under Ral&b)(2),Doc. 93 at 2, which provides that
class certification is available if “the party opposing the class has acted sedéfuact on
grounds that apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriatespecting the class as a whol&&d.R. Civ. P.23(b)(2).
“Subsumed in this rule are at least two independent requirements: The cordgdraplatable
relief must be (1)appropriate respecting the class as a whole’ antfif@).”” Kartman v. State
Farm Mut. Auto. Ins. Cp634 F.3d 883, 892 (7th Cir. 2011).

As IDOCimplicitly concedes bynaking no argument on the poirthe putative class
mees both requirements. Plaintiffs do not seek monetary retitfer, hey seela declaration
that the IDOGCs currentparentchild contact policy violates due process and an injunction that
would prohibit IDOC from continuing the allegedly unconstitutional aspedtsabpolicy.

Doc.92 atf1186, 88. Moreover, as shown aboR&intiffs havedemonstrated thahose aspects
of the policy present questions common to the class as a wMolea and Blaye have live
claims for injunctiveand declaratoryelief. Suchrelief would prevenPlaintiffs’ threatened
injuries and finally resolve their clainagjainst IDOC. The class is appropriate for certification
under Rule 23(b)(2).
Conclusion
Plaintiffs’ class certification motion is granted in paftAn order that certifies a class

action must define the class and the class claims, issues, or defadsesisaappoint class
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counsel under Rule 23(g).” Fed. R. Civ2B(c)(1)(B);see Chapman v. First Index, In€96

F.3d 783, 785 (7th Cir. 2015) (“[T]he obligation to define the class falls on the [district] gudge’
shoulders under [Ru23(c)(1)(B)].”). The class is defined as all parents of minor children who
are onMSR for a sex offensenderIDOC supervision.The claims to be tried argl) whether
thelDOC policy’s presumptive 35-day ban on parent-child contact violates procedural due
process; (2\vhether thgaresumptive 35-day ban violates substantive due processhéher
certaincriteria IDOC uses to makgarentchild contact determinations violate substantive due
process; and (4) whether the lack of a neutral decisionmaker violates prockedupabcess.

Molina and Blayeare the class representativddursuant to Rule 23(g), Adele D. Nicholas and

b

Mark G. Weinberg are appointed as class counsel.

November 10, 2020

United States District Judge
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