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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBIN FRAZIER, BRANDI EDWARDS, JENNIFER
TYREE, CELINA MONTOYA, and SHARON
FRAZIER, as guardian and next friend of T.G.,
individually and on behalf of all othesmilarly situated,

18C 1991

JudgeGaryFeinerman
Plaintiffs,

VS.

JOHN BALDWIN, in his official capacity as Director of
the lllinois Department of Corrections,

)
)
)
)
)
)
)
)
)
)
)
)
)

Defendant

M EMORANDUM OPINION AND ORDER

Fourwomenserving terms of mandatory supervised release followingstea court
convictions for sex offenses britigjs putative class action under 42 U.S.C. § 1888instJohn
Baldwinin his official capacity athe director of the lllinois Department of Corrections
(“IDOC"), allegingthatanIDOC policy prohibitingthem from having any contact with their
minor children for the first six months of mandatory supervised relealsges theiprocedural
and substantive due process righimc. 1 (One of theminor children brings a substantive due
process clainof her own, butor simplicity’s sakethis opinion will refer only to the mothers’
claims.) IDOC movesunder Civil Rule 12(b)(6) to dismiss the substantive due process claim.
Doc.34. The motion is denied.

Background

In resolving a Rule 12(b)(6) motion, the court assumes the truth of the operative

complaint’s wellpleaded factual allegations, though not its legal conclusiSaes.Zahn v. N.

Am. Power & Gas, LLC815 F.3d 1082, 1087 (7th Cir. 2016). The court must also consider
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“documents attached to the complaint, documents that are critical to the complaif¢ed re
to in it, and information that is subject to proper quai notice’; along with additional facts set
forth in Plaintiffs’ brief opposing dismissal, so long as those additional facts consistent with
the pleadings. Phillips v. Prudential Ins. Co. of Amz14 F.3d 1017, 1019-20 (7th Cir. 2013).
The factsare set forth as favorably to Plaintiffs as those materials alBee. Pierce. Zoetis,
Inc., 818 F.3d 274, 277 (7th Cir. 2016). In setting forth the facts at the pleading stage, the court
does not vouch for their “objective truthGoldberg v. United State881 F.3d 529, 531 (7th
Cir. 2018).

Plaintiffs, mothers of minor childrerareeither eligible foror serving terms ainandatory
supervised releaseMISR”), a nondiscretionary form of parole, after having been convicted in
lllinois state court of crime®r which they mustegister as sex offender®oc. 1lat{{ 8, 11 n.1.
An lllinois statute, 730 ILCS 5/3-3¢3-1)(9), provides that persomsquired to register as sex
offendersmust duringheir MSR terms*refrain from all contact, directly or indirectly,
personally, by telephone, letter, or through a third party, with minor children wiphiout
identification and approval of an agenflOC].” Id. at §11. In words nearly identical tthe
statute, thellinois Prisoner Review Board, the body responsible for setting MSR conditions,
imposedon Plaintiffs what will be calletithe Contact Gndition™ “You shall refrain from all
contact, directly or indirectly, personally, by telephone, letter, or throtigindaparty, with
minor children without prior identification and approval of an agefitf®C].” Id. at 12.

To implement the Contact ConditidyOC adopted a policthatcategoricallyprohibits
all persons subject to the condition, regardless of individual circumstances ofroisks,
contacing their minor childrenfor the first six monthsf their MSRterm Id. at {13, 15 Doc.

13 at 1-2 (nbing that the blanket policy appéi¢or the first six monthef MSR); Doc. 19 at 2



(sam@. (IDOC notified the court on the recaditht it plans to revise the policipoc. 22, and the
court issued a preliminary injunction thatdithe categoricasix-monthban Doc. 33, but
IDOC’s motion assumes that the ban formally remains in place, Doc. 35 at hearwlitt will
do so as well.) Pursuant taatipolicy, IDOC barredPlaintiffs from contactingheir minor
childrenby any meanduring the first x months of MSR even thoudheyhad ‘maintained
regular contact through letters, phone calls, angkenson visits with their minor children while
incarcerated Doc. 1at 1123, 26.
Discussion

Plaintiffs sued to enjoin IDOC’policy, allegingthatit violates their substantive and
procedural due process rightsl. at §1107-112. To supporttheir substantive due process claim,
Plaintiffs allegethatthe policys deprivation of “their fundamental rights to contact and livida w
their children while oM SR [is] not narrowly tailored to serve a compelling government
interest! Id. at §110. IDOC contends that the substantive due process claim should be
dismissed becausemustbe broughtif at all,in a habeas corpyetition, not a § 1983 suit.

“Fedeal law opens two main avenues to relief on complaints related to imprisonment: a
petition for habeas corpus, 28 U.S.C. § 2254, and a complaint under the Civil Rights Act of
1871, 42 U.S.C. § 1983 Muhammad v. Clos&40 U.S. 749, 750 (2004). The Supreme Court
has delineated the respecta@pe othesetwo avenuesn a series of cases beginning with
Preiser v. Rodriguez11 U.S. 475 (1973). As matters now stasthteé prisoners [may] use
only habeas corpus. when they seek to invalidate the duration of their confinemeither
directly through an injunction compelling speedier releasadirectly through a judicial
determination that necessarily implies the unlawfulness of the Statstody. Wilkinson v.

Dotson 544 U.S. 74, 81 (2005). Thus, if “a judgment in favor of the plaintiff” on a particular



claim “would necessarily imply the invalidity ¢&] conviction or sentencdhat hasot yet been
invalidated the plaintiff mustoring thatclaim under the habeas statuteck v. Humphreys12
U.S. 477, 487 (1994after satisfyindits attendant procedural and exhaustion requirements,”
Nelson v. Campbelb41 U.S. 637, 643 (2004). By contrast tiféplaintiff’s action, even if
successful, wilhot demongate the invalidity of any outstanding criminal judgment against the
plaintiff,” the plaintiff may bringher claimunder 81983. Heck 512 U.S. at 487.

“The exception to 8§ 1983 jurisdictiomdr claimscovered by théederal habeastatute
“is a narrow one, designed to preserve the specific role of habeas corptis $aliefry v.
Lyons 469 F.3d 667, 672 (7th Cir. 2006).albkas is the exclusive avenue of rebely where
the claim“seeks—notwhere itsimply relats to—core habeas corpus relief, ix@here a state
prisoner requests present or future reléa¥gilkinson 544 U.S. at 81 (internal quotation marks
omitted) Thus, 8 1983 remains available for procedural challenges where success in the action
would notnecessarilyspell immediate or gedier release for the prisoriesls when a prisoner
seels a new parole hearing on the ground that the procedures employed in the prior hearing
violated the Constitutignbid., or an injunction barring prison officials from using
unconstitutional proceduras futuredisciplinary proceedingsee Elwards v. Balisok520 U.S.
641, 648 (1997)Wolff v. McDonne|l418 U.S. 539, 554-55 (1974%imilarly, a peson
sentenced to deathay use 81983 to challenge the “policies and procedures” used to
“implemenf]” the sentenceHill v. McDonough 547 U.S. 573, 577, 579-80 (2006).

Theserules arerelativelysimpleto apply when an incarcerated plaintiff files a lawsuit
challenging some aspect of her incarceratiphl prisoner challenging the fact or duration of
his confinemenmust seek habeas corpus relief; a prisoner challermgoogpdition of his

confinement, by contrast, must seek relief under 42 U.S.C. § 1@8&:hran v. Buss381 F.3d



637, 639 (7th Cir. 2004). Theles aremore difficult to apply when the plaintiff is on probation
or parole, wheréthe distinction between the fact of confinement and the conditiwreof is
necessarily blurretl Drollinger v. Milligan, 552 F.2d 1220, 1225 (7th Cir. 197 As the
Seventh Circuit has explained

[For paolees,] thé'conditions” of paroleare the confinementRequirements

that parolees stay in touch with their parole officer, hold down a job, steer

clear of criminals, or.. obtain permission for any proposed travel outside the

jurisdiction, are what dighguish parole from freedom. [These] restrictions

define the perimeters of her confinement. Thus, eliminating or changing one

of the restrictions would alter the confinementufigtively speaking, one of
the“bars would be removed from the [parolsg¢cell.

Williams v. Wisconsim336 F.3d 576, 579-80 (7th Cir. 2003) (internal quotation marks, citations,
and brackets omitted)herefore,if [a plaintiff] is seeking release from the conditions of
probation [or parole] imposed on him by the courts, a petition for a wiilndéas corpus the
appropriate vehicle for seeking relief, not a lawsuitinder section 1983.Tobey v. Chibucgs
890 F.3d 634, 651 (7th Cir. 201@alics omitted);see also Jackson v. Lemma@B8 F. AppX
369, 371 (7th Cir. 2018) (“Jackson may not challenge his parole condition ... in a § 1983 suit for
damagesBecause parole is a form of custody, a challenge to a panudiition is a challenge to
the perimeters of his confinemeantd so must blerought as a collateral attatk(internal
guotation marks and brackets omittedjjliams 336 F.3d at 579 (samé)yollinger, 552 F.2d
at 1225 (Habeas corpus ... is the appropriate remedy for a defendant seeking release from
custody or expansion of the perimeters of his confinerdihe plaintiff s] constitutional
challenge to the conditions and terms of probation is an attempt to obtain suchnélief, a
therefore, must be brought as a petition for habeas coypus.”

The partiesagreeon theseprinciples and dispute only how thapply to this case.
Plaintiffs submit as a preliminary matter thROC'’s policy is not itself &condition” of their

MSR becausét was neither included in the sentemcgered i the court nor imposeak an



MSR conditionby thePrisoner Review Boardather, they contenthe policy is an internal
guideline governing how IDOGfficialsimplementthe Contact Gndition. Doc. 47 at 3-5.
Plaintiffs are correctState law governs whether a parole condition is parteopkhintiff s
sentence for purposes Bfeiserand its progenySeeHill, 547 U.S. at 577, 580-&&nalyzing
state law to determine whether the plaintiff challerfgbd fact of the sentence itsglf
Drollinger, 552 F.2d at 1225 (“Our analysis of the Indiana statutes authorizing the granting of
probation demonstrates ... that the plaintiff is in this suit challenging the senteheeraal
court, clearly the proper subject matter for a habeas corpus action.”). AodllAw provides
that”[t] he canditions of parole or mandatory supervised release shall be suchPasstreer
Review Boar—not IDOC—"deems necessary to assist the subject in leading-aldalivng
life.” 730 ILCS 5/3-3-7 (emphasis added)hus, adDOC acknowledges, there isdistinction
between th&€ontact Condition itself and the manner in whibi©OIC implemensit. Doc. 52 at 1
(“The statutory MSR conditions, which are automatically imposed at sentegoieghe IDOC
the discretion to determine whether a sex offender may lwentaat with minors).

Thedispositive question, then,whether Plaintiffssubstantive due proceskatlenge to
the way IDOCmplementghe Contact Condition may be brought under § 1988steadmust
be brought in a habeas petitiohhe answer is that the challengay proceedinder § 1983.

As noted, “a prisoner challenging the fact or duration of his confinement must seek
habeas corpus reliéfCochran 381 F.3d at 639, and for a paroletheconditions of parolare
the confinement,Williams, 336 F.3d at 57@&mphasi®mitted. Plaintiffs challenge here
however, is no& challenge to their confinement because it is not a chalterthe Contact
Conditionitself. If Plaintiffssucceed on their sulasttive due process clajrthe Contact

Condition will continue to applgnd IDOC willcontinue tamplement it,solong as it does so in



aconstitutionaimanner. For the same reasonctory for Plaintiffs on theirclaim will not result
in the “elimination or substitutiohof the Contact ConditionDrollinger, 552 F.2d at 1225. Nor
doesPlaintiffs' substantive due proceshallenge‘necessarily imply the invalidity of [théir
conviction[s] or sentence[s]see Heck 512 U.S. at 48%&ince ahallenge to one way of
implemating the Contact Condition does not suggest that the condlisielfy or any other aspect
of Plaintiffs' convictions or sentencess, unlawful. And although the Contact Condition, like
Plaintiffs other MSR conditions, is amorlge“bars of their metagorical prisoncells,
Williams, 336 F.3dat B0, howIDOC has chosen timplementthat condition is the equivalent
of what prison officials do within the confines of an actual priselh—the archetypical subject
of a8 1983 prison conditions sulit.

Theanalogy between Plaintiffsubstantive due process claim and a typicEd&3
prison conditions suit is a strong one. ligh acourt order sentencing a defendant to a term of
imprisonment must be chahged via a habeas petitidhe manner in whicbktate officials
implement thesentence-for example, whether they provide the prisonéh sufficient access
to medicalcare seePerez v. Fenoglio792 F.3d 768, 781 (7th Cir. 2018xpose her to extreme
temperatures or noxious substansegMcKinley v. Schoenbeck31 F. App’x 511, 516 (7th
Cir. 2018),or protectherfrom threats to her physical safesgeEstate of Simpson v. Gorbett
863 F.3d 740, 745 (7th Cir. 2017)—is properly subjecet §1983 suit. After all, a courtorder
requiring astate official to implement a prissentence differentigoes not alter the nature or
length ofthe prisoner'sentence, even though it changes her experience in pByaihe same
token, a court order prohibiting a state official from implementing a parole camdita certain
way—here, an order prohibiting IDOC from implementing the Contact Condition in a way that

categorically bars a parolee from contacting her minor chilidreat least six monthsegardless



of the actual risk such contact would pose—wouldatiet any gaintiff’s sentencesven though
it maychange her experience on parole.

Plaintiffs substantive due process challenge to IDO@Giplementation of the Contact
Condition also bears a strongemblanceo the Eight Amendment challgein Hill to the
procedures adopted by thRtorida Department of Correctiofi@ implemening a death sentence
by lethal injection Hill held thathe prisonets claimwas properly brought under § 1983 where
the governing-lorida statuteequired thathe plaintiff“be executed by lethal injectidrput
“le[ft] implementation to the department of corrections” &ulitd] not require the department of
corrections to use thehallengedorocedure 547 U.S. at 577, 580The Suprem€ourt
reasoned that suit seeking to enjoiRloridaprisonofficials from “executing [the plaintiff] in
the manner that they currently intend” was distinguishable fremtachallenging the lethal
injection sentence as a general mdttéd. at 580. The Court added thae thlaintiff s suit left
open the possibilitythat“other methods of lethal injection the Department could choose to use
would be constitutional,fneaning that his lawsuitf successful would not necessarily prevent
the State from executing him by lethajaction.” 1d. at 580-81.

Plaintiffs challenge to IDOG implementation of the Contact Condition shares
important commonalities with the®83 claim inHill. For onePlaintiffs challengds
distinguishable from a challenge to the Contact Conditasnd’'general mattémas victory for
Plaintiffs would leave the Contact Condition in place and change only how IDOC inmteine
For anotherthe Contact Gndition as written desnot require IDOC to use the polichallenged
by Plaintiffs; tiecondition provides that Plaintiffs may not contact minors sithDOC'’s
permission, Doc. 1 atfl, but does not prohibIDOC from giving Plaintiffs permission to

contact their minor childrewithin the first six months of their MSR tesor place any other



restictions on how and when IDO@aygrant such permission. And contrary to IDGC’
submission, Doc. 5at 2, victory forPlaintiffs would not ‘eliminatd]” the Contact Condition or
require IDOC to granPlaintiffs permission to see their childrahany particular time or after
any particular juncturePlaintiffs allege that &lanketpolicy of refusingpermissiorfor six

months without amdividualizedrisk assessment violates substantive due process. Doc. 1 at
9 18. If this argumenprevails,IDOC still couldbar contacfor six months (or perhaps longer)
based on an individualized evaluation gfaaoleés circumstancesld. at 11110, 112.

IDOC retorss thatbecause th€ontact Conditiomgrantsit discretion to decide whether
Plaintiffs maycontacttheir minor children any attempt to cabiits discretion would partially
invalidate the condition. Doc. 52 at 1. But prisoners routirféby suits challengingdecisions
committed by law to the discretion of prison officisdsid those suits are properly brought under
8 1983. Comparelsby v. Brown856 F.3d 508, 525 (7th Cir. 2017) (“[A] priserinternal
security is a matter normally left to the discretion of prison administratdasteration omitted)
(quotingHewitt v. Helms459 U.S. 460, 474 (1983)brogated in part on other grounds by
Sandin v. Conneb15 U.S. 472 (1995))yith Gevas v. McLaughlin798 F.3d 475, 480-81 (7th
Cir. 2015) éntertaininga 81983 suit challenging prison officiali&ilure to protecthe plaintiff
from physcal harm);comparePeople v. Lego570 N.E.2d 402, 403-04 (lll. App. 1991)
(describing IDOGs broad discretionary authority over prisoners’ conditions ofinenfent)
with Wilkinson 544 U.S. at 84 (T]his Court has repeatedly pettad prisoners to bring § 1983
actions challenging the conditions of their confinement ).. IrideedIDOC acknowledgeat
the motion hearing that Illinois prisoners may challenge under § 1983 the manner in which the
are housed even though lllinois lawegit discretionary authority over how to house prisoners.

Seer/30ILCS 5/3-2-Z1)(c) (“[T]he Departmenfof Corrections] shall have the following



powers: ...To maintain and administer all State correctional institutions and facilities under its
control ... ."). IDOC offers no principled reason for treatiagy differently discretionary
decisiongegardingmplementation of MR conditions like the Contact Condition.

IDOC does not seek dismissal of Plaintifabstantive due process claims on any other
ground, so any such argument is forfeited for purposes of this mddieeG & S Holdings LLC
v. Cont’l Cas. Cq.697 F.3d 534, 538 (7th Cir. 2012¢€ have repeatedly held that a party
waives an argument by failing to make it before the district ¢guitlioto v. Town of Lisban
651 F.3d 715, 721 (7th Cir. 2011) (“Longstanding under our case law is the rule that a person
waives an argument by failing to make it before the district cpurt.

Conclusion

For the foregoing reasonfOC’s motion to dismis$laintiffs’ substantive due process

e —

United States District Judge

claimis denied.

January23, 2019
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