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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TRI-STATE DISPOSAL,NC., )
an lllinois corporation, )

Plaintiff,

V.

)
)
) No. 18 C 2138
)
) JudgeSara L. Ellis
)

THE VILLAGE OF RIVERDALE,
a municipal corporation; and )
LAWRENCE JACKSON,

Mayor of the Village of Rverdale

Defendans.

OPINION AND ORDER

After the Village of Riverdi (the"Village”) passed Ordinance Number 2017-22 (the
“Ordinance”) Plantiff Tri-State Dsposal, Inc. (Tri-Staté) filed this lawsuit again®efendants
the Millage andits Mayor, Lawrence J. Jacksormhe Ordinance granted RivertiaMaterials,
LLC (“RiverdaleMaterial$) a special use permit to operate a waste collebtigimess in
Riverdak, lllinois, whereTri-Statealso operates waste collection businesAfter concludng
that TriState lad standing to pursue its claims, the Court dismi$se8tates first amended
complaint (FAC”) in part. Doc. 45. The Court dismisséd-Statés due processlaims fa
failure to allegedeprivation of a protected propertterest The Court also dismissddi-
Statés equalprotectionclaim because the FA@and exhibitsdlemonstrated conceivableational
basis forthe Village’s decision to pss tle Ordinance.Finally, the Courdismissedrri-States
claim for comnon law certiorari review of the Ordinance bauasethe zoning decision involved
a legislative, rather than administrativetian. Notwithstanding, the Court concludéet Tri-

Statesufficiently pleadedts political retdiation and breeh of contract claims
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Tri-Statesubsequently filed second amended cphaint (‘'SAC”). Inthe SAC, Tri-State
mademinor changes to thEAC, reallegeddue process, breach of contract, and political
retaliation daimsagainst Deéndants, and did not gpldany newclaims Defendantgnove to
dismiss the S& pursuant to Federal Rule of Civil Procedure 12(b)(6). The Court again
dismissedri-States due processclaims The SACfails toallege adeprivdion of a protected
propertyinterest andTri-States due processlaims faileven if the Court assumes a property
interest Although Defendants initially moved to dismiBs-Statés political retaliation claims,
Defendantsubsequeihy withdrew their motbnto dismisswith respect tadhoseclaims.

Doc.61. Therefore Tri-Statemay still proceed orits claims for political retigation and breach
of contract.
BACK GROUND!?

Tri-Stateoperates a solid waste, constrag, and demotion transfer stabn in the
Village and hagprovided waste servicés the Village since @02. On dly 24, 2012 Tri-State
and the Village entered into a written contract for waste services in Reé@tua'Contract”).
The Contract regired Tri-Stateto pick up trashrbm Villageresidentsandconduct a spring
clearrup. TheContract also equiredthe Village to pay TkiState’s invoices within fifteen days.
The parties also enteredara settlemeat ageement in 2002yhereinTri-Stateagreed to post
$50,000 bond fothe benét of the Village as security for its site apdy royalties tahe Village.

The Contractwas in effect untiDuly 31, 2019.

! The facts irthe background sectiare aiken fromthe SACas well as the exhilsibittachedhereto and
are presunektrue forthe purpose of resolving Defendant®dtion to dismiss.SeeVirnich v.Vorwald,
664 F.3d 206, 212 (7th Cir. 2011pcal 15,Int’l| Bd. of Elec. Workers, AHCIO v. Exelon Corp.495
F.3d 779, 782 ({h Cir. 2007). Although the Court presumasniliarity with the factual backgrourskt
forth inits March 26, 201®pinion, Doc. 45, the Court recdsrihe allegations agalrere, including ay
addtional allegations from th&AC.



Initially, Tri-State supporteMayor Jackson’s administration. In the summer of 2017,
Tri-Statelearnedthat a comping disposal business, Riverdale Materials, sought to establish
itself in Riverdale with Jackson’s suppoRiverdale Materials applied for a special land use
ordinance to operate a solid waste transfer station, construetioolition station, dirt trasfer
staton, and stone processing facility on its property in Riverdale. réie Materials
subsegantly withdrewits requesto operate a saliwaste trasfer station from its applicatn.
Jackson assured Tatate that Rigrdale Magrials would have to posesuity and payroyalties
asthe VillagerequiredTri-Stae to do. At some point, TriState learned that the Village did not
plan to require Riverdale Materials tomply withsuch corditions.

Tri-State’s facility is less #m one mile from Rerdale Magrials’ site. Riverdale
Materials’siteis on a former landfill thatourts shut down in 1962 dueits environmental
condition. The property remains unremediatelth its applicaion for the special use ordinance,
Riverdale Materials repreated itwould use an on-site retention pond for drainage and storm
water control. But this pond is not located on its propedydRiverdale Materialsdoes nohave
the rightto use the retention pondiri-State ownsa retention ponddjacemto the Riverdale
Mateials site? Runoff and other drainage froRiverdale Materialssite adverselyaffect the
retention pond.

A Village ordinance requires a hearing and recommendation from the Village PI
Commission for conditional use dpgations. The Vill age does ot have a Plan Commission,
thus, the notices for hearings ab®iNerdale Materials’ special use application indicated that the

Zoning Board of Appeals (the “Zoning Board”) would hold bearings sitting as the Plan

2The SACdoes nospecify when TeStateobtanedownership right®f the retention pond. In Tri-
Statés opposition to Defendantsiotion to dismiss th&AC, Tri-Stateindicategthatit did not own the
retention pond wherhk Villageevaluated whether to pass thadinance.Rather Tri-State acquired
ownership rights prior téling the SAC.



Commission. No documents i@cords idetify that the Zoning Board had authority to act as the
Plan Commission The Zoning Board held hearings to consider Riverdale Materials’ application
on September 7, 2017 and November 2, 20r7-State appeared at td®@ningBoard hearings
andsubmitteddocuments in opposition to the proposed conditional tiseStatecriticized the
heaing process and the environmental impact of Riverdale Materials’ proposkg,feaising
concerns about hazardowaste, contamination tite sie, andstam water unoff and drainage.
Tri-State also communicateoncerns abotlhe apparent special treatmématthe Village gave
Riverdale Materials At the hearings, Riverdale Materials misrepresented the environmental
condition of its poperty, is drainage plansyd its receiptof all necessary permits to operate the
site. Members of the public testified in opposition to the proposed conditioeataising
concerns that the proposed facility would endanger public haadtbause propey values to
decline, thathe facility lackedadequate drainage, that Riverdale did not need another transfer
station, and that Riverdale Kgials was already operating without permits and illegally
dumping at the site.

After the Zoning Board heard sstantive testimoyy Jacken fired the chairpersorwho
had expressed some reservatiabheut the application. Jackson then appointed new members
with pditical connections ttnim. One of the Village attorneys acted as dleefactochair of the
hearings wihout authorityto do so, dspiteobjectionsfrom Tri-State and other members of the
public. On November 2, 2017, the Zoning Board voted four tadwecommend that the
Village Board granRiverdale Materiathe conditional use.

On November 28, 2017, the Villag@&dunanmously passd the Ordinancevhich
allowedRiverdale Materials to operatdhe Village Board did not take public commenttba

application prior to voting and refused to accept written nasddr the recod, including



materiak from Tri-Stak. TheVillage passed th@rdinancedespite the documented tasy of
environmeral contammation and the lack of argn-site stom water or drainage facility.
Jackson strongly supported the application,asdn at Riverdale Materialsiteadvertised it as
andher business Jackson brought to Riverdale.

On February 23, 2018, T8tate filed this lawsuitln March2018, Tri-State sought to
schedule the spring cleaup for that year in accordance with its cawtwith the Village. The
Village did not respontb Tri-State’s numerous attempts to schedule this event and instead
advertised a cleanup occuron May 5, 2018, conducted laypother vaste contractorAt a
meeting on March 27, 201&e Village Board passedmotionthat directedthe Chief ofStaff to
provide notice to Tristatethat the Village would declinall potential extensions provided in the
Contractand nform Tri-State that theontractwould therefore expe on July 19, 20190n
April 25, 2018, Jackson sefri-State a letter in wbh Jacksan complained that Tr&tate
representatives had harassed him and his staff and requested-8tatd dease aklephoic
communicationswith the Village. The Village als refused to pay Ti$tate’s invaces from
Jaruary through April 2018.

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of the dotnplat
its merits Fed.R. Civ. P. 12(b)(6)Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In consderinga Rule12(b)(6) motion to dismiss, the Qbaccepts as true all well
pleaded facts in the plaintif’complaint and draws all reasonable inferenaas those fais in
the plaintiff's favor. AnchorBank, FSB v. HofeB49 F.3d 610, 614 (7th Cir. 2011). To Suev
a Rule 12(b)(6) motiorthe comjeint must not only provide the defesnat with fair notice of a

claim’s basis but must also Eecially plausible. Ashcioft v. Igbal 556 U.S. 662, 678 (2009);



see also BelAtl. Corp. v. Twombly550 U.S. 544, 555 (2007)A claim has facial pusibility
when the plaintiff pleads factual content that allows the court to draw the reasoriat@nce
that the defendant Ieble for the misconduct &bed.” Igbal, 556 U.Sat 678.

ANALYSIS

Tri-State deges that the Village violated its procedland sibstantive due process
rights Tri-Statecontendst had propertyinterestdn its business ithe Village andrenderinghe
servicecontemplated by it€ontract with theVillage. In the SAC,Tri-Statealso alleges
property inerestin aretentionpond a@jacent to the Riverdale Materials sitdhighis “adversely
affected by illegal drainage amdnoff[.]” Doc. 49 | 82.The Village arguethatthe Court
should dismiss botblaims becausthe Villages actiongdid not deprivelri-Stateof a
constitutonally protected properipterestand even if the Court findsconstitutionally
protected propertinterest Tri-Statefails to adequatglpleadhowthe Villagés passage of the
Ordinancedeprived it ofsuch propertyinterest The Court again concludésat TriState failed
to allege a constitutionally protectatierestand so dismisses the duegess claims
l. Procedural Due Process (Count 1)

Tri-Statealleges hatthe Village violatedts procedural de process rights ipassing the
Ordinance.TheVillage argues that(1) theVil lage’s passage of tl@rdinance could not have
deprivedTri-Stateof its interest in the retention pond becaitiseStatedid notown the poncdat
that time ad did notasserta deprivationof its propertyduring the hearings arf@) Tri-Statewas

afforded dueprocesghroughits participationn pulic hearing and submissions to tMilage,

which conginedits objectiongo the OrdinanceThe Fourteenth Amendment of the Constitution

of theUnited Stateprevents &tate flom deprivingany persa of “life, liberty, or poperty,
without due process of law.U.S. Const. amend. X1V, 8§ 1. “An essential component of a

procedural due process claim is a protecteggmnty or liberty interest. Khanv. Bland, 630
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F.3d 519, 527 {h Cir. 2010) (quotingViinch v. City of Chicago486 F.3d 294, 302 (7th Cir.
2007)). Toestablishaprocedural due process violatidirj-Statemustdemastrate’(1) a
cognizable property interest; (2) a deprivation of that property interest3padiénial of due
process.”Hudson v. City of Chicagd874 F.3d 554, 559 (7th Cir. 2004) (quotBgttitta v. City
of Chicagg 9 F.3d 1198, 1201 (7th Cir. 1993))here isno protected propertyieresthere, and
evenif the Cout founda prdected propertynterest, the Village didiotviolate Tri-States
procedural due procesghts. Therefore, the Court dismisséri-Statés procedural due process
claim.

A. Property Interest

As the Courpreviously explainedto state a @im undethe Due Process Cla@ Tri-
Statemustfirst estdlish a constitutionallyprotected property terest SeeCitizens Health Corp.
v. Sebelius725 F.3d 687, 694 (7th Cir. 2013){fe tireshold question in any due process challenge
is whether grotected property or libertyterest actudy exists’); see also Khan630 F.3d at 527.
A constitutionally protectedroperty irieres is created byexisting rules or understandings that stem
from an independent sourcechuas state law Kim Constr. Co. v. Bd. of Trs. of the Vill. of
Mundelein 14 F.3d 1243, 1245-46 (7th Cir. 1994) (quofitg of Regents v. g 408 U.S. 564,
577 (1972)).In previouslyevaluatinghe due processclaimsthat Tri-Staterepeatsere the
Court concluded thafri-Statefailed to establish eonstitutianally protected property iatest
Doc. 45 at 12.Specifially, the Court found thakri-Statedid not have a pyeerty interest in
doing business with thdillage, its Contract with the Villagar its ownership bpropertyin the
Village. Doc. 45at 12, seealsoKim, 14 F.3dat 1246—-47 (explaining that an surccessful bidder
for apublic contract does not have a propertyriegeintheaward);Taake v. Cty. of Monrge
530 F.3d 538, 542 (7th Cir. 2008]Nft]ere breaches of contract by the governndemot
support substanterdue procesdaims under the Constitutidi); Alarm Detetion Sys., Inc. v.
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Orland Fire Prot Dist., 326 F. Supp. 3d 602, 624 (N.D. Ill. 2018) (concluding there was no due
processviolation wherethe plaintff failed to demonstrée a protected properigterest in municipal
business) The Court also concludedat evenfi Tri-Stateestablished arotected prperty
interest,Tri-Statefailed toplead howthe Ordinancedeprived it of suclnterest Doc. 45 at 13.

Despite the opportuty to replead its clans byassertinga constitutionally protected
property interesfTri-Statefiled the SAC in substantially the same forigain, Tri-State fails to
articulate a basis for finding its alleged property interests constitutiomaliggbed It does not
provide any reasoto question the Court’s determination that doing bessrnwith the Villagea
Contractwith theVillage, and ownership afearbypropertydo not amount to protected pespy
interests. Tri-Statedoes includeéwo additional allegations pertairing to acorstitutionally
protectedporopertyinterest however. In th&AC, Tri-Statecontendshat itowns aretention
pondadjacentd Riverdde Materials site, whichis adversely affected by activities on gite.
The Villageargues that Tri-Statefailed to include additional facts regarding its ownership of the
adjacent retention pond atitat Tri-Statedid not speify the rule or lawhat establishes a
constitutiondly protected property interest.he Villagefurtherarguesthat TriState did not
assert its wnership in the retention pond during Widage’'s evaluation othe Ordinance.Tri-
Stateconcedeshat itdid not own the retention pond during tiearirgssurrounding the
Ordinanceand acquired ownershipghts “prior to filing its SecondAmendedComgaint.”

As the Court previously explainedJri-States property is not subject to ti@rdinance,
thus, Tri-Statedoes not have protectedproperty interesin its new allegationas an adjacent
landowner. Doc. 45 at 12—-13.The Ordinarce only appks toRiverdale Maerials site. In
Muscaello v. Oyle County Board of Commissiongtise SeventhCircuit concluded that the
plaintiff failed toallegea due proces claimbecause thereag noprotectable ppery interest

See610 F.3d 416423 (7th Cir. 2010). There, thaaintiff owned nonresidential property
8



adjacent tgroperty subject to a zoning ordinandd. at 418, 423.The Court explainedhat the
plaintiff was“unable to @scribea property intereshait[wag not speculative.”ld; seealso
Residences at Riviaend Comlo. Assn v. City of Chicagp5 F. Supp. 3d 982, 986 (N.D. Il
2013) (concluding thahe plaintiffs did not have a constitutionally protected property intdres
propertyadjacent tahe property sybct o an adinance). Tri-Stateattempts taestablish a non-
speculative interedty allegng that itowns an adjacent reteon pondthat is afected byrunoff
from the site However, theVillage passed the Ordinance in 2017, dmdStatebecame the
owner ofthe etention pond in 2019Therefore,Tri-Statedid not own the retention pond when
theVillage passed th®rdinance, andri-Stateknewof the Ordinan@ when it aquired
ownership rights to the retention porBecausdri-Statedid not own the adjacentteation
pond & the time of the heargs, it cannot claim that the Omthnce deprived it of a property
interestin the retention pondSee IndLand Co., LLC v. City déreenwoo¢g378 F.3d 705, 709
(7th Cir. 2004) (explaining “a contract to bwpmethings nottantamaint to ownership of the
thing” for purposes of a property interes@ealsoKhan, 630 F.3d at %7 (‘To claim aproperty
interestprotected by the Fourteentmendment, ‘a person . . . mustivemore than a unilatel
expectation of [the claimed interestie must, instead, haalegitimateclaim of entitlement to
it.”” (quoting Roth 408 U.Sat577)). Tri-Stateacqured theretention pondfterthe hearings
and cannoassernow that theOrdinance deprived itf@ property interest in thetention pond.
And without any protected propgiinterest, TriStatés procedural duerpcess claim fails again.

B. Deprivation of Property Interest and Denial of Due Process

Even if the Court assumes a padeal propertynterest Tri-Statefailed © plead howthe
Village’s actions in passing the Ordinance violated its rights ut@eDue Process Clauseéri-

Statecontends thate Village failed to provide a meaningful opportunity it to be heat and



the hearingslid not occur before the pguerbody. TheVillage arguesthat Tri-Statewas
involved in he Villages public heaings anchad a meaningful opportunity to beard
Additionally, Tri-Statedid notassert gropertyinterest n theretentionpond during tat proces
andcannot argue awk processiolation now.

“[PJroceduresdue’ in zoning caes are minimdl. River Park Inc. v. City of Highland
Park, 23 F.3d 164, 166 {f Cir. 1994). fL]ocal governments are not required to redpec
property owers rights, and there is therefore nbligationto provide hearing ascertain a
protected coré. Id. at 167. Moreover, whera legislative body @kes zoning decisionthe
impacted parties have right to notice and an opportunity to be heassge IndLand Co, 378
F.3dat 710 (‘{L] egislation mrmally is general in scope rather thargeed on a secific
individual, and its generality provides a safeguard that is a substitute fodpraice
protections.]”). Here Tri-Stateacknowledjesthat it partici@tedin public hearings anchared
its opgnion about the Ordiancewith the Village. Tri-Stateappeard at the learings on
September And November 2, 2017, and submitted documents at those hednin@atehad
multiple opportunities toaise its cancernsabout the Ordinarc The Village not only provided
notice aw an opportunity to be heard, but Biate actively participated the processThe
Village offered more process thahe Due Process Clause requir8ge e.g, Pro-Eco, Inc. v,
Bd. of Commrs of Jay Cty.Ind., 57 F.3d 505, 513 {f@ Cir. 1995) ¢oncluding te plaintiff was
afforded procedural due process when it attended a public hearing and was rbadenie
opportunity tospeak) Additionally,it is immaterial that the Villagased pocedures ifferent

than he procedureset forthin its municipal code.See, e.g.River Park 23 F.3dat 166 (‘{T]he
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Constitution does not require staand local gvernments to adhete theirprocedural
promises.}. Thereforethe Court dismisses T8tates procedural dugrocess clian.®
. Substantive Due Process (Count 11)

Tri-Statealsoclaims that the Village violated imibstantive due press rightdecause
the Villagésdecision to pass therdinancewvasarbitraryand capriciousThe Villageargues
that therdas no fundarentalright at stakeand he Ordinance has a rational basis because the
Village identified speific justifications for its enactmentintrusion upon a cognizable property
interest is a threshold prerequisite to a sutista dueprocess clan.” Khan 630 F3d at 535
(quoting Gen. Auto Serv. Station vitgof Chicagg 526 F.3d 991, 1002 {7 Cir. 2008)). As
discussedTri-Statehasfailed to establish a property interest. And evempfoperty interest
exists Tri-States substantive due pcess laim fails becausé does not involve a fundamtl
right and the Village had @&a®nable basi$or pasing the Ordiance

“[S]ubstantive due process is not a blanket protection against unjustifiableramiege
with property. And it does not confer on &l courts a license to act asiaw boards of
appeals. Frey Corp. v. City bPeoria,lll., 735 F.3d 505, 508 (7th Cir. 201@juoting Gen.
Auto Serv. Statiqrb26 F.3cat 1000-0). “[T]he scope of substantive dueogess is very
limited.” Campos v. Cookty. 932 F.3d 972, 975 (7th Cir. 201@)teration in original)
(quotingTun v. Whitticker398 F.3d 899, 902 (7th Cir. 2005).0 state ssubstantie due
process claimJri-Statemust“demonstratesither that th@rdinance infringes auhdametal

liberty interest or that the ordinance is arbjrandunreasonable, having noksiantial relation

% In its Opposition to Defendantsotion to dismiss Tri-Stateargues for the first timethat theVillage's
actionsconstitutea taking in volation of the Cortgution. Tri-Statésargument on this issue is
underdeveloped, and as such the Court will not consid&eigPuffer v. Allstate Ins. Cp675 F.3d 709,
718 (7th Cir. 2012fholding that a party waes an egument if it is “underdeveloped, conclusory, or
unsupported by law”)Tinley$arks, Inc. v. Vill. Of Tinley Parki81 F. Supp. 3d 548, 561 (N.D. lIl.
2015) (same)
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to the public health, safetynorals, or general welfafe Greater Chicago Combine & Citr., Inc.
v. City of Chicagp431 F. 3d 1065, 1071t(vCir. 2005)(quotingPro-Eco, 57 F.3dat514).
“Substantive due process protects only the ragetgiousand outrageous governmental action.”
Campos 932 F.3d 8975.

The Court previously questionedhetherTri-Statecouldallege a fundamental righior
purposes of a substantivaalprocess claimDoc. 45at13 n.5. In the SACTri-Stateagain faib
to allegethat the Village infriged on a fundaental right and the Court cannot discern any
fundamendl right at stake hereSeeMid-Am Waste Sysinc. v. City of Gary, Ind49 F.3d 286,
291 (7th Cir. 1995) (“Depoting garbagen landfills is not exactly a fundamental right, either
. A claim that tle Constitution protects thisdustry frompulic control—even when té landfil
is public preerty—would bring nothing but belly laugti); see also Ry-Eco, 57 F.3dat514
(concludingthe plaintifffailed topleada fundamental liberty ietestin its challenge taan
ordinance that prevented it from building a lathdf the cownty). Moreover, “[c]orporations do
not have fundamental rights[.JPro-Eco, 57 F.3d at 514 (quotingid-Am. Waste Sy49 F.3dat
291).

Additionally, Tri-Statecannotadequately allege th#te Ordinance is arbitrary and
unreasaable. “[G]overnmentahctionpasses the ratnal basis test if a sound reasoayne
hypahesized’ Greater Chicagp431 F.3cat 1071-72 (quotingro-Eco, 57 F.3d at 514 In
previouslyevaluatingTri-Statés equal protection claim, the Coudlentified rational bases for
the Villages actions, including thahe Village could havlad difierent prioritiedor waste
facilities than it did when it entered the settlenagreementvith Tri-State in 2002. Doc. 45 at

15. Additiorally, theVillage could favethought the Ordinarewould positively impat the
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locd econony. Because therarepotentialsaund reaonsfor the Villages decision to pass the
Ordinance,Tri-Statés substantive due proceslsim alsofails.

Tri-Statehas failed to statelaimsunder theDue Process Clause. Becatise Court
already povided Tri-Statean opportunityto remedy its FAC and Tri-States response to the
present motiono dismisdailed to address any of the deficiencies idediin the Court prior
Opinion and Ordetthe Court dismissebri-Statés due processlaims with prejudie.

CONCLUSION
For the foreging reaons, the Court granBefendantsmotion to dismis$57]. The

Court dismisses @nts | and Il with pgjudice.

Dated: January& 2020 & m

SARA L. ELLIS
United States District Judg
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