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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

RICHARD COLE R50569

Petitioner
No. 1:18ev-02378
V.
JudgeSara L. Ellis
WALTER NICHOLSON WARDEN of THE
STATEVILLE CORRECTIONAL CENTER

— e e —

Respondent. )

OPINION AND ORDER

Petitioner Richard Colecurrently ncarceated at &teville Correctional Centels
serving a 13Grear sentencevhich include 100 years for first degree murder and a consecutive
termof 30 years for attempted first degree murder to be setwadurrentlywith a 15 year term
for attemptedarmedrobbery. Cte has petitioned this Court for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254Coleraises the followingssuesn his petiion: (1) there was insufficient
evidence t@rovethathe acted with the gpiisite intent for first dgree murder(2) there was
insufficient evidence to show he acted with the requisite intent for agerfipit degree murder
(3) his trial counselasineffedive for failing to request pury instructionon alesserfincluded
offense; and (4his appellate counselas ineffectivefor not challenging his 139earsentence
as exessive on directpgpeal. Because Coléas not shown #t thelllinois Appellate Cout
unreasonabhappliedclearly established federal latihe Court deies Coles petition[1].

BACKGROUND

The Court presumes that the statarts fectual determinations are correfdr the

purpose of habeasviewbecaus&ole has not gated to ¢ear am convincing evidece to the

contrary See 28 U.S.C §2254¢)(1); Todd v. Schomig, 283 F.3d 842, 846 (7th Cir. 2002Jhe
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Courtthereforeadoptghe state courts recitation of the facts anddias by summarizing the
facts relevant to Gle’s petition.
l. Cole's Trial and Conviction

During a robbery in Chicago @epterber 28, 2001, a shootirggcurredthatinjured
Roberto Gonzalez ardlled Pedro Rodrguez. FPosecutorsharged Cole with the murder of
Rodriguez attemptednurde of Gonzalez, amh attenpted armed robberyCole procedel to a
jury trial, and a judge sentenced him to 100 years’ imprisonment for first degree murder, which
includes a 50 year firearm enhancement provision, and a consecutivef &0 years’
imprisonment for daemptedfirst degree murder to be served concurrently with g€k term for
attemptedarmedrobbery.

The evdenceat trial established tharound noon on September 28, 20Cole
attempted to rob Gonzalez, the owner of a food trwahile Gonzalez antdis coworker
Rodrigueawere selling foodo nearbymattress factoryworkers. According tohis testimony,
Gonzaleavasholding about $1,000 in his hand when Cole approacimedpointed a gun at
him, and said: Thisis a stick up.Give me the money,II'’kill you.” Doc. 12-5 at 52, 67After
Gonzalezefused b hand ovethe money,Cole firedthe gun into the ground. Gaxlez
continued torefuseto give Colehe moneyandCole shot him in the legs three times and
attempte to run away. Rodriguez grabb€dle’s armandtried to wrede the gun awafrom
Cole. During the struggle, Colehst Rodrguez in the cbst and Rdriguez fellto theground.
WhenCole tried to rm away a seondtime, factory wokers restrained himntil the police
arrived andarrestechim.

Testinony at trial from factory workerscorroborated this version of eventauis

Martineztestifiedthat he witnessed Coshod Rodriguez. Ater observig another factory
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worker hit Colés gun Martinez saw the cylofer fall out. Martinez anda few dher workers
nexttried to restrairCole whilehe pulled theguri strigger. Thegundid not di€harge however,
beause theylinder was missing Thefactory workers retrainedCale as he triedo reload the
gun withmore bulletsthathe had onis persm. AugustineHerreratestified thatCole aimed th
gunathim and his coworkers and ped the triggewhile theyattempted to restraimm.

During his custodial irgrrogation, Cole confessed to the crime, antthorities
memorializedhis statemenn writing. In the statement, Cole admitted to walking up to
Gonzalez, pokingpim in the stomach with a gun, and demanding money. CoteGhmalez in
the leg twce and tried to run away, but Rodrigwezsted with him to take his gurCole stated
that the gun vasin his hand during thstruggleand he shot Rodriguez but did not do so on
purpose. Several individuals jumped®@aole and kld him down to prevent im from running
away.

Tonia Brubaker, an expadrt forensc science and firearmislentification tesified that the
murder weapon was a .8aliberNew England firearnandit worked in singleaction and
doubleaction mods. To fire in singleaction modea person mustockthe hanme ard pul the
trigger. To fire in double-action mod#he hammer is cocked, reledsandresetwhen someone
pulls the trgger. Brubaker determined that the gun required sevasvimand-ahalf pounds of
pressure toull the triggerin single-action mode and thirteen-and-a-half to fourteen pounds of
pressure teull the trigger in double-action mode.

Coletestified on his own belfa Cole statedhat heknew the handgun he was carrying
wasa deadly weon that coulill or causegreat bodily han. Cole also testified thdte knew
the gun was loaded and readyite find that héad additional rounds of ammunition to protect

himself. Cole explainedhat he apmadied the food truck for a pastry but changeximind.
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WhenColewas walking away, Gonzalez accused him of stealing and grabbedhi€ale
testifiedthat hetried to pull awaybut Gonzalez continudd grab him Fearing for his safg,
Cole shot at the grourtd scare Gonzalezhw continue toappro&h him. Colethen shot
Gonzalez in his legs and attempted to run away. Rodriguez gr@olbednd they wrestled for
the gun. During the struggle, Rodriguez grabbed the muzzle of the gun and fimedyuim his
testimony, Cole acknowledgéeidathis finger was on té triggerwhen the gun fired but stated
thathe dd not pul the trigger. Coletestifiedthat he was trying to protect himself and did not
shoot Rodriguez on purpose.
Il. Direct Appeal

Cole appealetb thelllinois Appellate Courtvith the assistancef gounsel and
challengedhe sufficiency of the evidene trial for attempted firstlegree murder andirst
degreemurder. Cole alsolaimedthat his trial cousel providedineffectiveassistanceby failing
to request a lesseincluded irstruction of ivoluntary manslaughtetOn April 23, 2008, the
lllinois Appellate Couraffirmed Colés conviction and declined to addre3sl€ s ineffecive
assistance of counsel claim becatlierecord did not indiatethat Cole hadthe opportunity to
decide whethehis trial counsellsould reqest the less-includedinstruction Cole filed a
petition for rehearing with thélinois Appdlate Court and arguethat the recorihcluded facts
that indicatechis desirdor an involuntary manslaughter instructiofhe appellatecourt denied
the petition. Cole then filed a petiticior leave to appealPLA”) with the IllinoisSupeme
Court. The lllinois Supreme&out deniedthe PLA
Il . State Past-Conviction Proceedings

OnJune 11, 2009 ole filed apro se post-conviction pition pursuant tadhe Post-

Conviction HearingAct (“Act”). 725 1ll. Comp. $at. § 5/122-1. Cole arguedahhistrial
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counselwas ineffective for &iling to informhim of hisright to request an involurna
manslaughtemstructionand hs appellat counsel was ineffective for fiing to challengehis
130yearsentence asxeessve. ThecourtdismissedCol€s pdition because Cole already raised
those arguments on direct appeal Hreddoctrine ofesjudicata therebre barred themThe
lllinoi s Appélate Court afirmedand rejected both of Coketlaims on the merits

Colesubsequentlyfiled anotherPLA with the lllinoisSupreme CourtIn his PLA, Cole
raisedthe followingclaims (1) the sufficiency of evidence foishfirst degree murder and
attempted firstlegree murder comtions; (2) indfective assistance ofid coursel for failure to
request an involuntary amslaghter instruction(3) the excessiverss of his 13¢ear sentenge
(4) the constutionality of the firearmsentencing enhancemeand (5) the anstitutionalityof
the consecutiveentencing scimeand congleringan offerder s ag in sentencing. fe lllinois
Supeme CourtdleniedColes PLA. Colefiled a federal habeaorpuspetition in this Cout on
April 2, 2018.

LEGAL STANDARD

A petitioneris entitled to a wribf habascorpus if the challenged $tacourt decision is
either“contary td’ or “an unreasonablapication of” clearly established federal law as
determined bythe United StateSypreme Court or iftie state court decisidwas based on an
unreasonabldeterminatiorof the facts ifight of the evidence preseed in theState ourt
proceeding.” 28 U.S.(8 2254(d)(1)42). A state court deisionis “contrary to”clearly
establshed éderal law'if the state court arrives at a conclusion opposite tad¢laahed by [the
Supreme] Court on a question of law” or “if the state court corgriauts that are materially
indistinguishable from eelevantSupreme Court preedentand arves ata result oppoge to[the

Court].” Williamsv. Taylor, 529 U.S. 362, 404—05 (2000\n “unreasonablapplication” of
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federallaw occurs if the state court cortiyddentified the &€gd rule butunreasonably applied
the controllinglaw to the fats of the caseSeeid. at 407. Whether a state cotstapplication ®
Supeme Court precedentumreasonable is judged by an olije standard.ld. at 409;Winston
v. Boatwright, 649 F.3d 618, 624 (7th Cir. 2011).
ANALYSIS

Coleraisesthefollowing argumentsn his petition First, Cole mntends tht the evidence
was insufficient to pvethatheacted withtherequisiteintentfor first degreemurder and
attempted first degree mumdeAdditionally, Coleargues that his trial counsghs ineffectie for
failing to advisenim that he had the tig to request an involuntarganslaughter ingtiction.
Finally, Cole contendghat his appellate counsel wasfieetive for failing to challenge his 130-
year sentencen direct appealThe Court will addressach argumerin turn.
l. Insufficient Evidence

Evidence is sufficiento upholda conviction if ‘after viewing the evidence in the light
most favorable to the psecutia, anyrational trierof fact could have found thessential
elements of the crime pend a reasonable doubtJackson v. Virginia, 443 U.S. 307, 319
(1979. The Court may onlgrantColerelief if the lllinois AppellateCourtunreasonably
applied thelackson standard téhe facts See Jonesv. Butler, 778 F.3d 575, 582 (7th Cir. 2015)
(citing § 2245(d)(1)).

A. Attempted First DegreeMurder

Cole contends that tigtatefailed to prove b hadthe spedic intentnecessaryo sustain
a cawiction for attempte first degree murder. In support of this argum€pte points to hé
statement that he never intkd tokill Gonzalez The Stateresponds that reasonable jor

could have found that when Cole shot Galezin the kgs, he did so withmalice ortotal
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disregard for human life.” Doc. 11 at 7 (quotipgpple v. Sarks, 546 N.E.2d 71, 77 (lll. App.
Ct. 1989).

The lllin ois AppellateCourt found sufficienevidence tesupport Cole’s congtion under
Jackson. Thecourt considerethe followingfactsin its evaluationCole fired his gun three
times at Gonzalezried to run away, andttemptedo reload his gurio shoot athe factory
workers who were restrairgrhim. The courexplainedthat the fact that Cole fired his gun three
times at Gonalez alone supportatiejury’s finding of intent to kill. Further, Colg’threa¢ning
words and actions suppedarational inference thdtis objective waso harm Gonzalez
intentionaly by discharging his firearm. THEinois Appellate Court rejecte@ole s argument
that he did not &ve intento kill because he shot Gonzalez in the legs instead of another place on
the body. See Doc. 12-12 at 1%citing People v. Green, 339 Ill. App 3d 443451-52 (2003),
and explaining that poanarksmanshifs not adefense to attempted murde€yverall, thecourt
concludel that Colés challenge to the sufficiency of eviderioeattemped first degree murder
was withoutmeiit.

The Cout findsthat helllinois AppellateCoutt reasonalyl applied thelackson standard
to the facts Taken as a whole, the facts wetdficient to support Cols convictionfor
attenpted first degree murdeifn addtion to the factstatedabove, Colgestified thathe brought
a loadedyun and extra ammunition to theme <enefor protection. Both Cole and Gralez
testified that Colgointed thdoadedgun at Gonalezandshot at him multiple timeafter
Gonzalezefusal to giveColemoney. Gonzalez tasfied that Cole theatened tdill him if he
did not hand over the money. Colagtten sgatementorroborates thet&tes eviderte The
only conflicting evidence at trial was Cadefestimony that he was asewd of stealing anacted

in selfdefense. Thaury could have foundhistestimony not credie in light of the other
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evidence.Taken as a whole, the evidence was more shidficient to supporColées attempted
first degree murder conviction. Acdlingly, theCourt denies Colg’claim that that threis
insufficientevidenceo uphold hisconviction.

B. First Degree Murder

Colenext argueshat theState failedd prowe the elementsf first degree murder beyond
a reasondbk doubt. Coleasserts that hdid na intend to shoot Rodriguez buatherthe gunjust
fired during their struggleThe Stateresponds that in light of the evidence at trial, a reasonable
juror could have found that Cole intentionally shot Rodriguez during their struggle.

In evaluating Coles argumentthelllinois Appellae Court found sufitientevidence to
supportCol€s first degree murdezonviction. The coumotedCole’s admissiorthat he hadhis
hand on his gun for the duration of the altercation and pulled the trigger during his strulggle wit
Rodriguez. The cousdxplained thabased on this evidence, the jury could have found that Cole
intentionally fired the guto end his struggle with Rodriguez and allow Cole to contilaaing
from the sene. The court alsteterminedhat the evidence th&toles gun requiedeither two
separate movements the application of at least tteeranda-half pounds opressure to fire
supported a finidg that Cole intended to fire the guithe court notethat the jury was free to
find Col€s statement that he did not shoot Rodriguez on purpsméserving and incredible
based on the circumstancédd. at 18.

Again, this Court finds that thdlinois AppellateCourt reasonably applied tldackson
standard. &stmonyfrom experts and eyewitnessestablished thafole ot Rodriguein the
chestat close rangeCol€s testimonyat trial demorstratedtha Cole possessed éhgun and his
finger wason the trigger during hientire struggle with Rodriquez. Additionally, theearms

experttestified that Cole’s gun required him to cock the hammer and pull the trigger or apply
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thirteenand-ahalf pounds of presse b pull the trigge, depending on the mode. Viewed in the
light mostfavorable to the prosecutioarational trier of fact could have found th@ble
intended & shoot Rodriguez. Accordinglihe Court fing sufficient evidence to uphold Gos
first degree mrder conviction.
1. Ineffective Assistance ofCounsel

The Court now turns t€ade’s ineffective assistana# counsel claimsTo establish
constitutiondly ineffective asstance of counseGolemug show (1) “that counsel’s
representatin fell below an objdtve standard of reasonableness,” anyl“(Rat there is a
reasonable prability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.&rickland v. Washington, 466 U.S. 668, 688, 694 (1984). In
considering thédirst prong, the Court indulges “a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistaand may not Idtindsight interfere
with its review of counsel’s decisiondd. at 689. For the second promg,reasonable
probability” is “aprobability sufficient to underme confidence in theutcome.” Id. at 694.
Thismeans a “substantialtiot just “conceivablg likelihood of a differem outcome in the case.
Cullen v. Pinholster, 563 U.S. 170, 189 (2011) (quotirgrrington v. Richter, 562 U.S. 86, 112
(2011)). The Court need not address both prongs ofthiekland test if one provides the
answer; that igf the Court determines thate alleged deficiency did not prejudiCele, it need
not consider the first prongsee Ruhl v. Hardy, 743 F.3d 1083, 1092 (7th Cir. 2014).

On habeas review, the Court does not evaluate trial counsel’s perfordeaiue;
rather it determines whethehe state court’s application 8frickland was unreasonablesee
Harrington, 562 U.S. at 101The Court must give “deference and latitude” to the state court’s

decision. Id. “The bar for establishing that a state courpplecation of thestrickland standard
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was ‘unreasonable’ is a high one, and only a clear errapplyingStrickland will suppot a writ
of habeas corpus.Zee Allen v. Chandler, 555 F.3d 596, 600 (7th Cir. 2009).

A. Trial Counsel' s Failure to Request Involuntary Manslaughter Instruction

Cole argues thdtis trial @unselrendeedineffective assistance Wgiling to request the
lesserincluded jury instruction for involuntary manslaught&ole asserts thédtis shooting of
Rodiguezwasrecklessnot intentional, agh his trial cansel was ineffective dér failing to
request suchstructionand rot informing Cole ofthe option to regest the instructionThe
Staterespondshat the lllinois Appellate Court’s holdinthat Cole wasot entited to a
mangaughter instructioms a matter of state lgwecludegelief on this claim.

In addressingCol€s claim on post-conviction review, thiinois Appellate Cott first
explainecthat a defendant is entitled to a lessetuded instrudgon only if there is” some
evidence'in the recordhat, if believel by the jurywill reducethe crime taa lesser offense.”
Doc. 12-26 at 12Relevant herehe courtnotedthatatrial court should not give manslaughter
instructionif the evidenceshows the homicide was murder, not manslaughteevaluating
whether Cole was entitlgd an involuntary manslaughter instructidme tourtemphasized
Colées knowledge that his gwvas a dedgt weapon and his use of that deadly weapon agains
the victims Thecourtalsonoted that Cole approached Gonzalez with a loaded gun and
threatened to kill him. Theoart further exfined thatCole acknavledged that Rodriguez did
not have a weapon and lEdestified that he pulled the trigger during his struggiih
Rodriguez shaoting Rodriguez in the chest and killing hirdltimately, be lllinois Appellate
Court ceterminedhatCole was not entitled to an involuntary miangihter instructioms a
matter of state law becautfee record did not contain el@ne thaf if believedby the jury,

would have reduced Cole’s charge to involuntary manslaughter courtconcluded that even

10
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if it assumed that the evidence was sufficient to warrant an involuntaryanghtr instruction,
Cole failed to show ineffectivassistance of couesunderSrrickland. The court exg@lined that
Cole failed to prove that there was a readx& probability that the instruction would have
changed the outcome of higatrand he therefore suffered no joidice

The lllinois Appellate Couts determinatin that @le was not etitled to an involuntary
manslaughter instructices a matter of state lawnds this CourtSee Miller v. Zatecky, 820 F.3d
275, 277 (7th Cir. 2016) A federd court cannot disagree with a state cowtre®slution of an
issue of state law).; Sevensv. Butler, No. 15CV-03523, 2020 WL 3618684, at *4 (N.D. IIl.
July 2, 2020) (“[T]he Court is bound by the state court’s ruling with respect to its aterlat
within the Srickland analysis.”(citing Wilson v. Corcoran, 562 U.S. 1, 5 (2010)))Additionally,
this Court finds hat tte lllinois Appellate Court did not unreasonably apgiyckland. As the
Seventh Circuihasexplained, cousd’ s decision to request a les$ecluded jury instruction
“dwells in the regiomf tactics ad strategy.”See Adamsv. Bertrand, 453 F.3d 428, 436 (7th
Cir. 2006). That is,counselmayreasonablyletermine thaseeking a instructionfor a lesser
included offense might increase the likelihoogabnviction on some chargé&eeid. at 435.
Therdore, it was reasonable for Cogecounsel to comade based on the testimony and evidence
aganst Cole that it was a better strategy not to requeshviotuntary mankwughter instruction
Furthe, asthelllin ois Appellate Court noted, Cole approadfsorzalez wth a loaded gun and
threatenedo kill him, attempted to réoad his gun during the struggle, and shot his gun at
Rodriguez’ chest. In additionto these factdhetrial court provideda selfdefensenstruction,
and ths factfurtherindicatesthatit would have been inconsistent for counsedeéek both
instructions See Mitchell v. Enloe, 817 F.3d 532, 539 (7th Cir. 2016) (evidence on the record

could not supprt both aprovocation theory angelf-defenseheory and it likely would have

11
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confused the jury to provide a second degree murder instruetsad lon provocation Cole has
not shown thatitereis a reasonablprdability that the outcome of his trial would have differed
had the juy receivedaninvoluntary mankwughter instruction Therefore Col€ s counsel was
not ineffecive for failing to requesan involuntary manslaughtarstructionor informing Cole
of the option to request such instructidiee Sevens, 2020 WL 3618684, at *4 (trial counsel did
not provide inffective assistance by faig to seek gury instruction regarding essefincluded
charge beaase the petitioner was not entitled to such instructidnited Satesex rel. Par. v.
Hodge, 73 F. Supp. 3d 895, 905 (N.D. Ill. 2014) (appellate cdgrnot unreason&papply
Srickland in concludingthat trial attorneys decisio not torequest a instructionlesser
included offensevas part of a reasonable trial strateg@verall, thdllinois AppellateCourt
reasonably ggied Srickland, and this CourdeniesCale’s claim that his trial counselas
ineffective for failingto request involuntary manslaughter instruction

B. Appellate Counsel's Failure to Challenge 130year Sentence as Excewe

Colealsoargueghat his appellatecounsebprovidedineffective assimnce by failing to
challengehis 130-year sentence as excessivedvectappeal. Coleasserts that theial judge
did not take into account his potential fehabilitationwhensentecing himand s appellate
coursel lacked legitimate stategicpurposeor not challenging theentence The State
responds that thilin ois Appellate ©urt’s holdingthat Colés claim would have failed as
matter of state law precludbabeas relief.

Thelllinois Appellate Wurt rejectedCol€s claimthathis appéate counsel was
ineffective fornot challengindhis sentenceThecourtappropriatelyreviewed Coles ineffective
appellate counselaim under the&rickland stardard. The court explained that a trial casirt’

sentencing decision is entitleddeeatdeference and an appellate court may not alter a sentence

12
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on review &sent an abuse ofsdretion. Thetrial courtheard froma number omitigation
witnesses who discussed Csleork history and nonvient characteranddefensecounsel
argued thaCole’s limited criminal history and youth warranted a lesser sentertoelllinois
AppellateCourt notedhatin announcing Cole’ sentence, the trial cownsidered and
enumreratedall statutoryaggraatingand mitigating factors. The cowxplainedthat the trial
court had the option of sentencing Cole to a term of natural life imprisonment but chasemot
S0, sggesting that theial court considereditigating facors such a€ol€ s age. Thdlinois
Appellate Court concluded thaten ifCole€ s munselhad challenged the sentence on appeal,
such challenge would have failed because the record indicates thatl theuti@onsidered
Col€ s age ad other mitigating evidence in imposing his sentence. Therefore, thénetuttiat
appellatecounse€ls failure to challenge the sentermredirect reviewdid not prejudice Cole and
Cole failed to nake a substantial showing of ineffective assistance.

This Court finds that the lllinois Appellate CoueasonablyappliedStrickland in
rejectingCade’s claim that hisappellatecounsel wameffective Thelllin ois Appellate Court
correctly noted the broad discretion that trial courts hagetitencing adefendant. Moreover,
here the facts sugge#tatthetrial court did consider Cole’s age and othetigating factors
duringsentencing Therefore, Cole cannot show that he was prejudiced by his appellate
counsels failure to challenge theentence as excessive because the trial gauet appropriate
weight tomitigating factors andentenced Coleelow the maximum. Moreoverppellate
counsel is not requirel raise every issue on appehaus, ‘appellate counse performance is
deficient unde&rickland only if she fails to arguan issue that is botbbvious’ and’clearly
stronger’than the isses actually raised Makiel v. Butler, 782 F.3d 882, 898 (7th Cir. 2015).

Col€ s appellateounsel raised a numberarfguments on direct appeal, includingffective

13
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assistance of counsel amgufficient evidence to suppdioles first degree and smpted first
degree murder convictions. It would not have been “obvious” and “clearly strdog&dle s
coungl to have raised an excessive sentence claim on direct giyeatounsel’'sarguments
that theappellatecourt should revers€ol€s convidions. See Makiel, 782 F.3d at 898. Overall,
Cole has not shown that his appellate counsel provided ineffective assistancia)lgspdight
of theevidence at trial. Cole presented evidence ofdtiabilitatepotential based on his youth,
limited criminal history, and mitigation witness the majority ofvhomwere elated to him.
The Statepresentecggravatingdctors inclaling the death and seeeinjuryto the victimsand
Cole’s possession druse of a deadly weapon. Cole cannot show thaphilate counsel
provided ineffective assistance undnickland.
CERTIFICATE OF APPEALABILIT 'Y

Pursuant tdRule 11(a) of the Rules Governing § 2254 Cases, thet@uust issue or
deny a certificate of appealabilityhen it enters a final ordeadverse t@ petitiorer. A habeas
petitiorer is entitlel to acertificate of appealabilitgnly if the petitioner canmake a substantial
showing of the denial of a constitutional rigtsee Miller-El v. Cockrell, 537 U.S. 322, 327
(2003) (citing 28 U.S.C. § 2253(2)). To makea substatial showirg, the paitioner must kow
tha “reasonable jusits coulddebate whther(or, for that matteragree that) thpetition should
have been resoldan a different manner or that theuss presented wefadequate to desee
encouragmaent to proceed further.”Sack v. McDaniel, 529 U.S. 473, 484 (2000) (quoting
Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)Therequirement of a certificate of
appealability is a threshold isswad adetermination of whether orsbould issuea cetificate

neither requires nor permits fubnsideratiorof the factuabnd legal meritsof the claims.“The

14
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guestionis the debataltly of the underlyingconstitutionaklaim, not the resolution of tha
debate” Miller-El, 537 U.S. 4342.

For the reasons statl above, the Court finds no showing of a substantial constitutional
guestion foappeal because reasonable jurists would not find this Gautihgs debatableSece
Lavin v. Rednour, 641 F.3d 830, 832 (71ir. 2011) (citirg Sack, 529 U.S. at 484-85).
Accordingly, the Court ddines to issue a certificate of appealapili

CONCLUSION

For the foregoing reasons, the CourtidgiColés petition for a writof habeas apus

pursuant to 28 U.S.G 2254 and declines to certify amgies foappealunder 28 U.S.C.

§ 2253c).

Dated:July 13, 2020 8‘- m

SARAL. ELLIS
United States District Judge
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