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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DANIEL L. AYOTTE ,

Plaintiff,
No. 18 C 2662
V.
Chief Judge Rubén Castillo
THE BOEING COMPANY, et al.,

N N N N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

Daniel L. Ayotte(“Plaintiff”) filed this action in the Circuit Court of Cook County,
lllinois, dleging claims against a host of defendants, including The Boeing Company
(“Boeing”), arising from his exposure to asbes{6s.1-1, Compl.)Boeingremoved the action to
this Court. (R. 1, Notice of Removal.efre the Court is Plaintiff's motion to remand the case
to state court. (R. 240, Mot. to Remand.) For the reasons set forth below, the motion is denied.

BACKGROUND

In September 2016, Plaintiffas diagosed with mesothelioma, and in September 2017,
he filed suit against Boeing and other defendasserting that his illnesgas caused by
exposure to asbestos. (R. 1-1, Comige)allegel that he was “exposed to and inhaled, ingested
or otherwise absorbed asbestos fibers emanating from certain products\Wweriag with and
around that were manufactured, sold, distributed, marketed or installed by the Defdfid&hts
at4.) He claimed that his exposure occurred sometime between 1970 and2@d¥e was
serving in the U.S. Air Force, working as a commer&idine mechanic, and/or engaging in
home remodeling and other activitielsl. @t 4-14.) As to Boeing, he allegkthat he was exposed

to asbestos in Boeing’s products “during the course of his employment, non-occupabidnal
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projects (including, but not limited to, home and automotive repairs, maintenance, and
remodeling) and/or in other ways[.Jid( at 4.)

Boeingwas serveavith the complainbn September 21, 2017, aiildd its answer on
October 30, 2017. (R. 240-5, Docket at 71; R. 240-3, Andgwerddition to denying the bulk of
theallegations in the complaint, Boeing assd3 separate affirmative defenses, including that
Boeing “is immune from liability as a government contractoowranufactured the products to
which Plaintiff claims to have been exposed pursuant to reasonably preciseafaes of the
United States government.” (R. 240-3, Answer at 10.) In the ensuing months, Plaietified
his complaintseverakimes, althagh the substance of the allegations against Boeing remained
the samé.(See R. 240-5, Docket at 14, 60, 122, 136; R. 240-6, Fourth Am. Compl.; R. 240-7,
Fifth Am. Compl.)

In October 2017, Plaintiféxecuted an authorization for release of his militacprés.

(R. 1-2, Disc.Resp. aB-19.) In November 201 Rlaintiff filed a discloste of expected trial
witnesses(R. 240-4, Disclosure.) As to Boeirftgdisclosed that hand several other witnesses
intended tdestify about his work at three differamtlitary basesluring the 1970sas well as his
work as a commercial mechanic at three different airports bet¥@#€3:2004, during which
time heclaimed to have beesxposed to asbestos in Boeing’s produdts) (

On March 13, 2018, Boeing gained elecicaaccess to Platiff's military records.

(R. 1-4, Military Records.) Those records showed that while serving in the U.S. Aie,For
Plaintiff worked on various Boeing glanesjncluding B-52s andkC-135s, whichaccording to

Boeing,were specificallymanufactured by Boeing for the U.S. militarkd.@t 9 R. 1-7,

! Plaintiff amended # complaint five time@ state courtbut in his motiorto remandhe acknowledge
thathefailed to properly notice thiéfth amended complaint. (R. 240, Mot. to Remand atbié.asserts,
and Boeing does not dispute, that the fourth amended comigl#iet operative pleadingd.; R. 296,
Resp. at 3.)



Leatherman Decl[111-30.) On March 20, 2018Jaintiff sat for the first day of his discovery
deposition, and it wagvealed thaPlaintiff had worked on DG aircraft during his time as a
commerciakirline mechanic(R. 1-5, Pl.’s Dep. Tr. at 12.) According to Boeiagsignificant
number of DC3 aircraft were Boeing@7 and C-54 plandbkat were originally manufactured
for the U.S. military, sold as military surplus after World Waiahd convertetbr commercial
use. (R. 1-7Leatherman Decl.fN31-33.)

On April 12, 2018, Boeing removed the case to this Court on the bdsdeoél officer
jurisdiction. (R. 1, Ndte of Removal.Boeing asserts thaémoval is proper becauges “being
sued for asbestaglated injuries arising from or relating to equipment that it manufactured and
supplied to the United States government under the government’s detail¢édmiaed
control[.]’ (Id. at 5.) On May 11, 2018, Plaintiff moved to remanddhgeto state court.

(R. 240, Mot. to RemanylIn Plaintiff's view, Boeing'’s notice of removalas untimely because
it was not filed within 30 daysf the dateBoeing was served with the original complaihd. &t
4-5.) Boeing opposes the motion to remand, arguingtthaotice of removal was timely
because it was filedithin 30 days othe dateBoeing obtaiedinformation providing thdasis
for its assertion of federal officer jurisdiction. (R. 296, Resp. at 5-12.)

LEGAL STANDARD

“[A]lny civil action brought in a State court of which the district courts of the dnite
States have original jurisdiction, may be removed by the defendant or the defendants, to the
district court of the United States.” 28 U.S.C. § 14414apotice of removal must bedd
“within 30 days after the receipt by the defendant, through service or atbepia copy of the
initial pleading setting forth the claim for relief upon which such action or pdicg is

basefl]” 28 U.S.C. § 1446(b)(1). When it is not apparentrirthe complaint that the case is



removable, a notice of removal may be filed “within 30 days after receipiebyefendant,
through service or otherwise, of a copy of an amended pleading, motion, order or other pape
from which it may first be ascertainéht the case is one in which is or has become removable.”
28 U.S.C. 8§ 1446(l63). The party removing the actidhears théburden of establishing federal
jurisdiction” Tri-State Water Treatment, Inc. v. Bauer, 845 F.3d 350, 352 (7th Cir. 2014A).
removing party meets this burden by submitéwglence demonstrating a “reasonable
probability” that jurisdiction existsSchimmer v. Jaguar Cars, Inc., 384 F.3d 402, 404 (7th Cir.
20049 (citation omitted).

A casemust be remanded state courif subjectmatter jurisdictions lacking orif the
defendant failed toomply with the removal statut8ee generally GE Betz, Inc. v. Zee Co., 718
F.3d 615, 625-26 (7th Cir. 2013). “In considering a motion for remand, the court must examine
the plaintiff s complainiat the time of the defendasttemoval and assume the truth of all factual
allegations contained within the original complairidlftmann v. Vill. of Tinley Park, 191 F.
Supp. 3d 874, 878 (N.D. lll. 201&jitation omitted).The Courtcan alsaonsider “stnmary
judgment-type evidence such as affidavits anddipn testimony,’provided that the Court
does not use this evidence “to ‘fdrg-the case[.]"Brokaw v. Boeing Co., 137 F. Supp. 3d 1082,
1092 (N.D. Ill. 2015)citation omitted)

ANALYSIS

Congres has granted a right of removal to federal officers who face civil oinatim
lawsuits in state coultased on their officiadcts.28 U.S.C. § 1442(a)(1)he removal statute
provides in pertinent part:

A civil action or criminal prosecution that isromenced in a State court and that

is against or directed to any of the following may be removed by them to the

district court of the United States for the district and division embracing the place
wherein it is pending: . . . The United States or any agtdrereof or any officer



(or any person acting under that officer) of the United States or of any agency

thereof, in an official or individual capacity, for or relating to any act uodknr

of such office][.]

28 U.S.C. § 1442(a)(1). This provisioavinces concern that ‘unfriendly’ states will impose
statelaw liability on federal offices and their agents for actions done under the immediate
direcion of the national governmehRuppel v. CBS Corp., 701 F.3d 1176, 1180 (7th Cir. 2012)
(citationand internal quotation marksnitted).The purpose of the statute is to provide federal
officers with the right to have such lawsuits “litigated in the federal cokfi$linghamv.

Morgan, 395 U.S. 402, 407 (19609).

Although federal officerand agencies are tidendedbeneficiaries of Section
1442(a)(1), a nogovernmentaparty can also invoke thhemovalprovision under certain
circumstancesRuppel, 701 F.3d at 1180. To remove a case based on federal officer jurisdiction,
a privatedefendantnust establisfiour elements(1) he is a “person” within the meaning of the
statute; (2he was “acting under” thiederal government or one of its office¢3) there is a
causal nexus between the federal authority and the conduct challenged in the'plainstiit
and (4)he has a colorable federal defense to the plaintiff's clenat 1180-81.In effect,
federal officer jurisdictiorexistswhen a privatepartyis “working handin-hand with the federal
government to achieve a task that furthers an end of deedigovernment” and is sued in
relation to that conductd. at 1181.The federal officer removalrovision is not to be given
“narrow” or “limited” interpretation, regardless of whether it is invokedalprivate party or a
government officialld. at 1180. Rather, the statute should‘bieerally construed” to effectuate
its purposeWatson v. Philip Morris Cos,, Inc., 551 U.S. 142, 147 (20Q7j the requirement®f
federal officer jurisdictiorare met, “then the entire case is removaliRedpel, 701 F.3dhat

1182. Unlike other types of remov#he federal officeremoval provision does not¢quire the



consent of the other defendants. 28 U.S.C. 8§ (834D} see also Alsup v. 3-Day Blinds, Inc., 435
F. Supp. 2d 838, 842 (S.D. lll. 200@p(lecting cass and observing that “removal under 28
U.S.C. § 1442 can be effected by any defendant in an action, with or without the consent of co-
defendanty.

In his motion to remand, Plaintiff does not challenge Boeing’s right to rethsvease
to federal courbased on federal officer jurisdictidr{R. 240, Mot. to Remand.) Rather, Plaintiff
argues that Boeingisotice ofremoval was untimely becaugeavas filed seven months after
Boeing was served with tlegiginal complaint. {d. at 57.) Boeing disagree$at its notice of
removal was untimelyarguing that it did not hawebasido removeuntil severaimonthsafter it
was served(R. 296, Resp. at 5-15pecifically, Boeing argues thidite basis for federal officer
removal was not revealed untllarch 13 2018, when Boeingbtained Plaintiff’'s military

records showing that several of tiecrafthe worked on were manufactured by Boeing for the

2 Because ipertains to the Qot's subjectmatter jurisdiction, the Court has independently considered
whetherthe requirements déderal officer jurisdictioraremetin this caseSee Evergreen Sguare of
Cudahy v. Wisc. Hous. & Econ. Dev. Auth., 776 F.3d 463, 465 (7th Cir. 2015)T{he parties cannot
confer subjectmatter jurisdiction by agreement, and federal courts are obligateduire into the
existence of jurisdictiosua sponte].]” (internal citation omitted))Corporate entities likBoeing qualif

as “persos’ for purpose of federal officer jurisdictiorRuppel, 701 F.3d at 1181, and Boeihgs
submitted evidencthat it was acting under the direction of the U.S. government when it manudacture
certainplanegthat allegedly caused Plaintiff's injur§R. 1-7, Leatherman €xl. 20-33.) Boeing is
asserting government contractor defenserecognized federal defense thiaimunizes government
contractors from state tort law when the gowveent had a hand in a defendaradllegedly defective
desigri of a productalleged tchave injured the plaintifiRuppel, 701 F.3d at 1183ee also Boylev.

United Techs. Corp., 487 U.S. 500, 507 (1988ecognizing the “uniquely federal interest” in protecting
private companies performing work under contract with the U.S. governmbetjlefensepplieswhen
“(1) the United States approved reasonably precise specificationse @jufpment conformed to those
specifications; and (3) the supplier warned the United States about thesdarthe use of the equipment
that were known to thsupplier but not to the United StateBdyle, 487 U.S. at 512. Although the Court
does not prejudge the merits, Boeing's assertion of the government cardedettséas at leasplausible
given the evidence Boeing has submitbdut the planethat dlegedly caused Plaintiff’s injuries.
Ruppel, 701 F.3d at 1182ee also Totten v. Crane Co., No. 13 C 8157, 2014 WL 1689689, at *IM.D.
lll. Apr. 28, 2014) (defendant’s assertion of government contractor defense wablpladegre plaintiff
alleged tlat he had contracted mesothelioma from defendant’s products, and defendanedubmitt
evidence that those products had been manufactured for the U.S. Navgpurttherefore finds a
“reasonable probabilitythat jurisdiction existsSchimmer, 384 F.3dat 404.
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U.S.military. (Id. at 56.) Plaintiff counterghat Boeing could havesadily discerned a basis for
removal edrer, eitherfrom hisoriginal complaint ofrom his pretrial disclosures fileit
November 2017, becaugevas cleafrom thosedocumentghat Plaintiffwasclaimingexposure
to asbestoduring his time in th&J).S. military. (R. 240, Mot. to Remanat 5;R. 304 Reply at2-
3)

The Court agrees with Boeinghd 30day removal clock is triggered only when the
defendant receives a pleading or other paper #ffitrhatively and unambiguously reveals that
the predicates for removal are presentollier v. SP Plus Corp., 889 F.3d 894, 897 (7th Cir.
2018) (quotingMNalker v. Trailer Transit, Inc., 727 F.3d 819, 824 (7th Cir. 2013)). The question
is not “what the defendant subjectively knew or should have discovered through independent
investigation” Walker, 727 F.3d at 829Rather, “the timeliness inquiry is limited to examining
contents of the clock-triggering pleading or other litigation paper; the questidrether that
document, on its face or in combination with earlier-filed pleadings, providedispec
unambiguous notice that the case satisfies federal jurisdictional requisesmertherefore is
removable.”ld. “This bright-line rule promotes clarity and ease of administration for thés;our
discourages evasive or ambiguous statements byifflainttheir pleadings and other litigation
papers, and reduces guesswork and wasteful protective removals by deféhdlants

Plaintiff's original complaint, and his superseding amended complauetefar too
vague toprovide “unambiguoushoticeto Boeingthat ithad aright to remove based on federal
officer jurisdiction.In his original complaintPlaintiff allegedgenerallythat he was exposed to

asbestos both as a civilian and duringdeisricein the Air Force, but he did not name Boeing as

3 “The phrase ‘other paper’ in Section 1446(b)(3) includes deposition trassanterrogatory answers,
and any other official papers filed or exchanged in connection with the &dgimssv. FCAUSLLC,
No. 17 C 4889, 2017 WL 6065234, at *2 n.3 (N.D. lll. Dec. 7, 20R[&Aintiff's official military records
certainlyappear to meet this definition, and Plaintiff does not argue otherwisetifiPlso does not
dispute Boeing’s assertion that it gained access to Plaintiff’'s militarydecor Mach 13, 2018.
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a cefendant in the count pertaining to his military servife1-1, Compl) As tothe count
pertaining to his civilian exposurlee namedoeing and upwards of 50 other defendants and
alleged generallthat hisexposureoccurred[d]uring the course of his employment, non-
occupational work projects (including, but not limited to, home and automotive repairs,
maintenance and remodeling) and/or in other waysl’a 4.)In achart attached to the
complaint,Plaintiff provided slightly more detail, delineagj that Boeing wabeingnamed as a
defendant in connection with his wdidk Delta Air Lines between 1979 and 2004 at three
different airports: O’Hare Airport (Chicago, lllinois), West Palm Beaaipdtt (West Palm
Beach, Florida), and Hartsfielthckson Airport (Atlanta, Georgia). (R. 1Ex. A to Compl.at
17-20.) As to Boeing’s products at issue, he identified them only as “[a]sbestosicontai
brakes, gaskets, heat shields, fire hoses, valves, and other asbestos containiisy"pfddat
20.) Although Plaintiff amended his complaint several times, the substance of the allegations
against Boeing remained the saif@ee R. 240-6, Fourth Am. Compl.; R. 240-7, Fifth Am.
Compl.)

The pretrial disclosures Plaintiff points to weikemore definitive Plaintiff disclosed
only generallythat he had witness@go would testify about his exposure to Boeing’s products
sometime over the course of four decades at any one ofdinpeets or threenilitary bases
(R. 240-4, Disclosure.) Regarding the specific products at issue, he again ideinéifredrily as
“[a]sbestos containing brakes, gaskets, heat shields, fire hoses, valvehearasioestos
containing products[.]”Ifl. at 37.) Nothing about these filings providgekcificnotice to Boeing
that Plaintif's alleged injuries were caused pgoducts manufactured by Boeing for the U.S.

military.



Plaintiff seems to believe that Boeing should have pieced todgethehis filingsthat
the products at issue were military planes, but that is not the statjidrtiat a defendant might
have discovered by following up on clues or suggestions that federal jurisdictiorxistayg e
irrelevant to the timeliness inquityGrossv. FCA USLLC, No. 17 C 4889, 2017 WL 6065234,
at *3 (N.D. lll. Dec. 7, 2017). Courts irtfeer asbestos cases have concluded that taay0
deadlinefor asserting federal officer jurisdicti@oes not begin to run until the defendant is put
on notice of the specific products that allegedly caused the plaintiff's exgosasieestosSee,

e.g., Durhamv. Lockheed Martin Corp., 445 F.3d 1247, 1251 (9th Cir. 20@6YUntil Durham
revealed which aircraft he had worked on during his Air Force career, Lockhedd’taskert
either that its actions were takpursuant to a federal officertirections, or that it had a

colorable federal defense.Bpnd v. Am. Biltrite Co., No. CV 13-13405LR-CJB, 2014 WL
657402, at *4 (D. Del. Feb. 20, 2014) (“[A] defendant has no firm basis for removal [based on
federal officer jurisdiction] until the military pradts relating to the defendant that are alleged to
be associated with asbestos exposure are specifically ideftftigdtion, internal quotation

marks and alterations omittelj)in re Asbestos Prod. Liab. Litig., No. CIV.A. 11CV-63520,

2011 WL 2039218, at *3 (E.D. Pa. May 25, 2011) (“[S]pecific military product identification is
the linchpin of federal officer removal in the asbestos context.”).

The Court finds these cases persuasive. As the court obse®acham, defendants like
Boeing manufactura variety of products, some of which involve government contracts and
some of which do noDurham, 445 F.3dat 1251 Until Boeinghad information about the exact
products thaallegedly caused Plaintiffijury, it could not know whethehose products had
been manufacturedr the U.S. governmemnd thus whether the predicates for federal officer

jurisdiction were presentd.



Plaintiff relies onMims v. 84 Lumber Co., No. CV 13-298SLR-CJB, 2013 WL 4775306
(D. Del. Sept. 6, 2013), for the opposite conclusion. (R. 304, Replylatthat casehowever,
the court found that the defendant failed to adequately explain “what it was aboonhtéet of
Mr. Mims’ deposition that made its federal defense now ascertainablesforsttime.”Mims,
2013 WL 4775306d. at *7. Here, by contrast, Boeing has clearly explained that it did not know
until the specific planes at issue were identified that these products had begaatused for
the U.S. government, rather than for purely commercial purposes. (R. 296, Resp. at 7-8; R. 1-7,
Leatherman Decl.) The court Mims specificallynoted thathe defendandid notadvancesuch
an argument in its filingsviims, 2013 WL 4775306, at *5. Plaintiff aloitesPantalone v.
Aurora Pump Co., 576 F. Supp. 2d 325, 334 (D. Conn. 2008)ere the court determined that
the defendant failed to demonstrate “that it could not have reasonably ascertaraskshe
removability much earlier in the cas&d. at 334.However in Pantalone the plaintiff clearly
alleged inhis compgaint that he was exposed to asbestos in pumps made by defendant while he
was working at a Navy shipyaritl. Here, by contrast, Plaintiff failed to name Boeindnéther
inadvertently or otherwise) in the couarising from his military servicdSee R. 1-1, Compl. at
9-14.) His pretrial disclosure was also vagagehe revealednly generally that he had withesses
who would testify about his exposure to Boeing’s products at some point over the course of four
decades anyoneof six different locations,@me of which were military bases and some of
which were not. (R. 240-4, Disclosure.) He also identified Boeing'’s products veratigner
referring only to parts rather théamany particular aircrafild. at 37.) Based on tee
distinctions, the Court is unpersuaded by Plainti#ls&ance on these cases.

It is true, as Plaintiff points out, that Boeing asserted an affirmativaskefeased on

government contractor immunity monthefore removing the casgee R. 240, Mot. to Remand
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at 6;R. 240-3, Answer at 10.) The Court does not find this dispositive, however, because the
standards governing assertion ofafirmative defensand the decision to removesase to
federal courtare quite different. As the court in another asbestos case observediraratiak
defense need not be plausible to survive, and must merely provide fair notice of the issue
involved” Bond, 2014WL 657402 at *4 (citation, internal quotation marks, and alterations
omitted) Thus,a defendantouldassert a government contractor deferiseséd only on the
possibility that a federal contract would be at issig.{citation and internal quotation marks
omitted). By contrast, “a defendant seeking to remove under Section 1442(a) musttbe able
muster more evidence than thdt must instead have identified concrete factual information
that, viewed in the light most favorable to it, entitles it to a complete defddséeitation and
internal quotation marks omittedoeing did not have that “concrete factual information” until
it learned which specific aircraft had allegedly cauBkintiff’s injury. Seeid. Had Boeing acted
precipitously and filed a notice of removal based on incomplete informétiomay well have
subjected itself to fees and costs, and potentially Rule 11 sanctions, for fitxsgjesb notice of
removal.”Durham, 445 F.3d at 1251.

Based on the above, the Court concludesttiieaBGday deadline for removal did not
begin to run until Boeing learned on March 13, 2018, that Plaintiff’'s exposure to asbestos
occurred at least in parin connection with his work on planes manufacturgdoeingfor the
U.S. government. Boeing’s notice of removal filed on April 12, 2018, was therefore tirhely.

motion to remands denied.
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CONCLUSION
For theforegoingreasms Plaintiff's motion to remand (R. 240) is DENIED. The parties
are ordered to appear for a status hearingubn3 2018, at 9:45 a.m. They are directed to
reconsidertheir settlemenpositions in light of this opinion artd exhaust all avenues for

setling this action prior to ta status hearing.

ENTERED:

Chief Judge Rubé Castillo
United States District Court

Dated: June 22, 2018
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