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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICK PRINCE

Plaintiff,
Case No. 18 C 2952
V.
Magistrate Jude Sunil R. Hg@ani
KRISTON KATO, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Patrick Prince fild this wrongful coniction action against foner Chicago police
detective Kriston Kato and other officers giley that he was wrongly convicted of the 1991
murder of Edward Porter as a result of investige misconduct by Kato and his colleagues. Prince
also assertslonell claims against th€ity of Chicago, which he aliges: (1) permitted physically
and psychologically abusive interrogations, resglin false confessiorend other false witness
statements; (2) resulted in the fabricationesfdence; (3) caused the routine suppression of
evidence; (4) allowed for the manipulation of identification procedures; and (5) left Chicago police
officers without adequate tramg, supervision, and disciplineThe present dispute is over the
scope oMonell discovery. Specifically, Plaintiff seeks¢ompel two sets of files from the City:
(1) homicide investigtion files from Area Far for the years 1986 t©991; and (2) Complaint
Register (CR) files from Area Four for the years 1986 to 1991. Doc. [1T%8].City has objected
to this production, Doc. [168], Plaintiff has repljddoc. [169], and the City has filed a sur-reply,

Doc. [181]. For the reasons stated below, Plaintifftgion is granted in paand denied in part.
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DISCUSSION

Federal Rule of Civil Prockire 26 governs the scope of tiliscovery and allows parties
to “obtain discovery regardinghg nonprivileged matter that islesant to any party’s claim or
defense and proportional to the needs of the 't&sel. R. Civ. P. 26(b)(1). However, a court
“must limit the frequency or exteof discovery otherwise allowed lphe] rules” if “the discovery
sought is unreasonably cumulative or duplicative'tibe proposed discovery is outside the scope
permitted by Rule 26(b)(1).” Fed. R. Civ. P. 26®(C). Rule 1 likewise directs that the civil
rules should be “construed, administered, and eyeal by the court and thmarties to secure the
just, speedy, and inexpensive detmation of every action and greeding.” Fed. R. Civ. P. 1.
Finally, magistrate judges “f@y extremely broad discretioin controlling discovery.Jones v.
City of Elkhart, 737 F.3d 1107, 1115 (7th Cir. 2013). Witlese principles in mind, the Court
considers and resolves thtonell discovery issues prested by the parties.
A. Homicide I nvestigation Files

Plaintiff seeks to hold the City liable on theslsathat a number ofsitofficial policies and
customs were the moving force behind his wrongfulviction. A municipkty is liable under
42 U.S.C. 8 1983 “when execution of a government’s policy or custom, whether made by its
lawmakers or by those whose edicts or acts may faglgaid to represent official policy, inflicts
the injury[.]” Monell v Dept. of Social Serv. Of City of New York, 436 U.S. at 694. A municipal
policy can be shown in one of three ways: “(1) an express policy that would cause a constitutional
deprivation if enforced; (2) a oamon practice that iso widespread and Wesettled as to
constitute a custom or usage witte force of law even though iti®t authorized by written law

or express policy; or (3) an allegation thatesson with final policy-making authority caused the



constitutional injury.”Lawrence v. Kenosha Cty., 391 F.3d 837, 844 (7th Cir. 2004) (citation
omitted).

As an initial matter, there are two key considereat in resolving this issue. First, Plaintiff
bears a heavy burden in proviMpnell claims, and many plaintiffs kia failed where they have
not provided sufficient evidende prove a widespread custoBee Palmer v. Marion County, 327
F.3d 588, 596 (7th Cir. 2003pjttman ex re. Hamilton v. County of Madison, 746 F.3d 766, 780
(7th Cir. 2014). Indeed, in two recent wronlgEonviction cases imhis district, theMonell
discovery ordered was sigrifint, and ultimately successffor those plaintiffs.Rivera v.
Guevara, et al., No. 12 C 4428 (N.D. lll.)Fields v. City of Chicago, et al., No. 10 C 1168 (N.D.
lIl.). For its part, theCity has acknowledged thitonell discovery is broad and expensive when
it previously arguedor bifurcation ofMonell claims from the individuatlaims. Doc. [53] at 4.
As a result, the Court is mindful thaonell discovery is inherently time-consuming and
voluminous, and the Court should also not sgoeely limit discoverysuch that it affects
Plaintiff's ability to prove his clian at trial. Not all Plaintiffschoose to venture down the path of
Monell discovery, either by not allegingonell claims or by not investinthe time and funds into
the kind of discovery needed to prove the claims. But Plaintiff has made that choice here, and thus
the Court will endeavor to allow discovery on thitim within the confines of Rule 26(b)(1).

Second, the district judge hdsenied the City’s miwon to bifurcate tk individual claims
from theMonell claims. Doc. [65]. Thus, all discoveg/proceeding simultaneously, and Plaintiff
is in the midst ofliscovery on both #hindividual and thélonell claims. Accordingly, the Court
should not make conclusions about whethernifdihas made a sutfient showing on his
individual claims to warraritionell discovery. Nor should the Cdumake findings about whether

certain facts have been establgh@ not established to justifylonell-related discovery. Of



course, the Court can examine Plaintiff's individaaims and determine whether there is a nexus
to theMonell theories, and it can also determine whethemrequested discovery is likely to help
prove theMonell claims. However, as thiSourt previously statedThe Court cannot require a
threshold showing when discovasynot complete on the individualaims — such a process would
essentially be de facto bifurcation and would also not lag@propriate because the Court cannot
be sure that all discovery has beenawsred yet as to the individual claim&&yes, 2019 WL
4278043 at *4.

Turning to the question atha, the Court must coiter both relevancy and proportionality
concerns under Federal Rule of Civil Bedure 26(b)(1) in deding the scope oMonell
discovery. Plaintiff has argdehat the homicide files lae to a number of hislonell theories,
including coerced confessions,bfecation of evidence, supm®on of evideoe, eyewitness
identification procedures, and training and sup@mm of police officers. The City, in turn,
contends that homicide files relate only to Pi#ist“street file” claim, which means that if
Plaintiff cannot demonstrate thaparallel investigative file (a/k/a “street file”), such as the one
identified inRivera, was not disclosed to Plaintiff, he is not entitled to the homicide files. As to
Plaintiff's otherMonell theories, the City atks each one and argues that homicide files will not
reveal evidence of any of those theories.

The Court finds that the homicid#es are relevant to Plaintiff’$lonell theories.See
Deleon-Reyes v. Guevara, No. 18 C 1028 an8olache v. City of Chicago, 18 C 2312, 2019 WL
4278043 (N.D. II. Sept. 10, 2019)it is important to recognize thBtaintiff is atempting to prove
a widespread policy or custom of signifitamisconduct by police ti€ers in homicide

investigations at Area Fouripr to the 1991 Porter murderln general, homicide files are

! These two cases were consolidated for purposes of discovery.
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important pieces of evidence of atractually transpired during &a Four homicide investigations
up to that point. Those files will show thehe@mues used by Area Fourtdetives, for example,
officers’ practices when they to@onfessions of indiduals. It is certainly the case, as the City
argues, that Plaintiff's counsel do not have the “sugeiral” ability to look at a file and determine

if a statement is forged or ifsaispect was beaten into a confessiBut there may be discrepancies
or inconsistencies within the files that help prove a particular fact, interviews of third-party
witnesses may reveal contradict information, and pade reports may rew the nature of
interrogations and confessions. Monell claim can be proven either by direct or circumstantial
evidence. Simply put, a jury could determMenell liability through a “death-by-a-thousand-
cuts” presentation by Plaintiff. A showing of reped patterns of irregularities and inconsistencies
found in homicide fes, combined with othesvidence, can be part af circumstantial case to
prove aMonell claim. Furthermore, it is unlikely thatly police departmeRule 30(b)(6) witness
will testify to coerced confessions or fabricagddence, or that any written policy or training
manual will describe those alleged practicehwusl the actual investigative practices that took
place during the relevant timeframe in Area Roypfficers takes on added importance in proving
or disproving a widespreamistom or practice.

On a more granular levethe parties dispute whether the homicide files will actually
provide evidence of the specifidonell theories alleged in the Complaint. Plaintiff has argued
that the homicide files will rexa evidence of practices coerning: (1) coerced confessions;
(2) fabrication of evidence; (3) suppressionevidence and failure tpreserve or document

investigative information(4) improper eyewitnesslentification procedure$and (5) failure to

2 The City contends that eyewitness identificatiorcpoures are not explicitly discussed in the Complaint,
however, Plaintiff has made numerous allegationsrdégg failure to record and preserve evidence, and
here alleges that non-identifications of Plaintiffresenot recorded and preserved. Doc. [1] 1 151. For
discovery purposes, the Court finds that this théowyithin the bounds of Plaintiff’'s Complaint.
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train and supervise police officersEach of these theories hateen alleged in Plaintiff's
Complaint. Doc. [1] 11 60-80, 144-55. The Citystargued that Plaintiff has not established
similar misconduct on his inddual claim to justifyMonell discovery on these theories, and the
homicide files will not reveal evidenaod these matters in any event.

The Court finds that the homicide files dam part of the mosaic of evidence that may
establish widespread customs or practices incds®, and is sufficiently connected to Plaintiff’s
individual claims. Firs Plaintiff has alleged he was subject to coercive interrogation tactics,
including sleep and food deprivation, and physigalence, resulting in a false confession.
Homicide investigation files may show the timdvibeen arrest and whean arrestee allegedly
gave a statement, the length of an interrogatism,number of participants in the interrogation,
where the interrogation took place, any food or watevided or not provided to an arrestee, and
the physical condition of the arrestee. Secd?idintiff has alleged that police reports were
fabricated by detailing his fadsconfession and recounting factdlué crime that were supposedly
provided by Plaintiff. Homicide lies may contain investigative rep@about an arrestee’s alleged
confession and may demonstrate some pattermoétdorcement misconduct, such as details in
a confession that would only be known to lamforcement officers, suggesting that the facts
originated from the officers.Third, Plaintiff has alleged thahe conduct he experienced was
caused by the City’s failure to train and supevts police officers. Homicide files may reveal
evidence that police officers did not routindtllow department poli@s and procedures in
homicide investigations, which otributed to the @enduct alleged. Thegmotential avenues of
relevancy are sufficient to warrgmtoduction of the homicide files.

The parties vehemently dispute whetheas ttase involves any suppression of evidence,

which is another basis of Plaintiffdonell claim. Whether it does or not is really of no instance



at this time because the above theoriddariell liability suffice to demonstrate that the homicide
files are relevant discovery. The Court acknowladipat, at the present time, Plaintiff has not
uncovered any evidence of a street file such as the one foRnebia. The Court also recognizes
that the parties contest whether any evidence waalctindisclosed in this case, or whether the
information was simply not the type of materiattkvould be enclosed amhomicide investigation
file. Compare Doc. [169] at 12-13 (discussing suppressiba witness’s non-identification) with
Doc. [181] at 3 (noting that énon-identification wouldot be in a homicidéle and was produced

in a supplementary report to the prosecutominpare Doc. [169] at 10 (namg that a stop order
has “vanished”) with Doc. [181] at 3-4 (stadi that a supplementary report disclosed this
information in his criminal case). These disputeschnot be resolved by the Court at this time.
While past wrongful conviction cases that have proedédd trial in this district have focused on
Monell liability based on undisclose8rady-related street files, thas not the only method of
provingMonell liability and certainly is not the ophkllegation made by Plaintiff here.

The City argues that Plairft§ non-street filetheories are novel and untested—but that
does not also mean they are meritless. Sito@bause Plaintiff has chosen to approaciviteeel |
claim in a different manner than tBeady-based “street file” theoryh®uld not precludais ability
to prove Monell liability using a different approac Moreover, denying the production of
homicide investigative files, which are evidence of actual police practices in homicide
investigations, would ba significant blow to Plaitiff's ability to prove a widespread practice of
misconduct in homicide investigatis. True, as the City suggesthese productions may be for
nothing—theMonell claim could be knocked out at summardgment, the indidual claims may
be unsuccessful and thionell claims could fail, or the jury could simply find that thkonell

claims were unproven. Ball of these possibilities exist imther cases tomot just wrongful



conviction cases. Even thougfe 2015 Amendments the Federal Rules of Civil Procedure
were designed to reduce the amount of unneceasdrgxcessive discovery that often take place,
they were not designed to foreclose parties fppoving their claims. Discowg is still just that—

the opportunity taliscover whether evidence will support or dispe a claim. Parties still request
and receive a broad variety of dmeents in discovergnd explore differerdireas of questioning
at depositions—only a sliver ofahoverall discovery actually rkes an appearance at trial as
admitted evidence.

There are two significant coarns that underlie the Cityabjections, and the Court finds
both of those concerns are valid. First, the Gityoncerned that thequtuction of homicide files
will open discovery on many or all of thesentioides, which will involve documents being
produced from the Cook Countya’s Attorney’s Offte, from former defemslawyers for those
convicted defendants and other wealet parties, combined with pesitions on these homicides to
re-create events that occurreder 20 years ago, along with reétal discovery from the City to
disprove Plaintiff's allegions of misconduct in those cases. Wltiiie exact issuis not presently
before the Court, the Court will be reluctant to permit wide-ranging discovery into hundreds of old
homicide cases. That approachulebadd years to thitigation and result irthousands, if not
millions, of dollars of gpenditures by both parties to essdhtieecreate events that happened
decades ago. It is challenging enough to condiscbvery in this one wrongful conviction case,
for a murder that happened in 1991, nearly thiggrs ago, and it has already resulted in almost
two years of discovery and significant expenses.open up discovery on other homicides would
not be consistent with ensuring a just, speedyjraxpensive process. There are avenues to use
these homicide files favionell claims without this extensive diseery, including the use of expert

witnesses to review the files and opine on pcastiin homicide investadions. The Court in



Serrav. Guevara, et al., 18 C 3029 (N.D. lll.), Doc. [154}ecently recognized this burden and
ordered that the plaintiff was barredrn re-investigating those homicides.

Second, the City has raised genuine cameabout the burdensnd expenses with
retrieving, reviewing, and producing hundreds aiimde files from Area Four. These burdens
involve the need for Chicago Police Departmensgenel to retrieve old files, the expense of
scanning and processing old h&aapy documents of varying sizasd quality, and the cost of
reviewing those files and redacting sensitivaterials. Those concerns are valte Defendant
City of Chicago’s AffidavitRegarding Document ProductidReyes, No. 18 C 1028, Doc. [220]
(discussing the process needed to retrieve and pedtie files). Plaintiff has requested a full five
years of homicide files in his rtion (1986-1991). Plaintiff is ecect that production of several
hundred homicide files, on their own, is a relatively smadldpction compared to other, more
voluminous productions that often occur in thistrict. Here, it appears that the limited
availability of CPD personnel tattend to this task, cgbined with the lowquality of old hard-
copy paperwork, makes this prodioa more burdensome. Theatfhas addressed the burdens
associated with a slightly shorter tiframe—from August 281986 to August 28, 1991—and
estimated there are approximatBi8 cleared homicidavestigation files. However, production
of approximately 400 homicide filds generally consistent withroductions ordered in other,
similar casesSee Reyes, 2019 WL 4278043 (noting that over 400 files were reviewed/produced
in bothFields andRivera, and ordering the production of a feyear period consisting of 343 files
in Reyes/Solache, combined with 138 files already produced in another c&s#)a v. Guevara,
et al., 18 C 3029, Doc. [154] (ordering the productiminfive years of homicide files, which
amounted to over 400 files based on estimations nnaithat case). The bdens associated with

producing these files ultimately do not justify entirely denying the production of homicide files,



but rather necessitateniting the production to a four-yegeriod, which should result in the
production of over 400 homicide files.

Under Rule 26(b)(1), the proportionality concerns weigh in favor of producing four years
of Area Four homicide files. First, the importancéhafissues at staketime action are significant.
This is a case alleging a evrgful conviction based on claina$ physical violence imposed on
Plaintiff during his interrogatiorgnd resulting in higncarceration and loss tiberty for over 20
years. Plaintiff's conviction was vacated, he hanbeleased, and the charges have been dropped.
The issues at stake are not only Plaintiff’'s wrongful incarceration, if proven, but the integrity of
our state’s policing and criminglistice system. Second, tlaount in controversy is also
substantial—past jury veicts and reported settlements haeerin the millions of dollars, and
at times, over $10 million for case$ wrongful convictions and incegrations of over 20 years.
Third, Plaintiff, as a faner incarcerated individijdas little to no accedo CPD documents about
widespread custom and practicasd those documents are solely in the hands of the City, which
weighs in favor of more liberally providing matas to Plaintiff. Fouh, the importance of the
discovery inresolving theMonell claims is high. The Court hdsscussed the numerous ways the
homicide files could potentiallpe used to help prowdonell claims. Plaintif must also have
access to enough other homicide investigations to prove tvadespread practice or custom
caused the constitution violation in his cas€inally, the benefits in ordering the discovery
outweigh its burden. The burden, @dsscribed by the City, is not insignificant. Nevertheless,
proportionality concerns need not be an alhothing proposition. Production of four years of
homicide files is sufficient for # Plaintiff to examine and use his attempt to establish a
widespread pattern or practicelhe City’s other concerns aboobsts stem from the alleged

discovery that will flowfrom allowing the productio of these files, but the Court has expressed
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above its intention to reign in any widespreaud excessive re-invigations of underlying
homicides. Accordingly, in weighing the proportitityafactors, the Courtinds that a four-year
period, from August 28, 1987 to August 28, 1991, pprtional to the eeds of the case under
Rule 26(b)(1).
B. Complaint Register Files

The battle over Complaint Register (CR)dilevhich contain information about complaints
and disciplinary actions againsfficers, is much simpler. Plaintiff has asked for CR files from
1986 through 1991, and has assertedttiegt are relevant to hidonell claim on the alleged failure
to train and supervise police officers. The City primarily contests the timeframe for production
under proportionality concerns, bagrees to produce CR files fofaur-year period if the Court
follows its prior ruling inReyes andSolache, 2019 WL 4278043. The Cityas estimatethat this
will result in the production of approxinedy 210 CR files. As the Court noted Reyes and
Solache, the production of four years of CR files mnsistent with the CR file production in other
police misconduct cases, including a recent decisi@eina v. Guevara, et al., 18 C 3029, Doc.
[154]. Moreover, four years of CR files “shoulds®as a sufficient sampteze for Plaintiffs to
rely on to draw meaningful condions and any challenge to the séargize will likely affect only
the weight, not admissibility, d®laintiffs’ expert’s opinions regding the training, supervision,
and discipline of police misconducReéyes, 2019 WL 4278043, at *11. Thests associated with
producing even these four yearsGR files are not insignificant, drwill increase substantially if
the timeframe is enlarged.These costs include collectirtpe files, scanning and copying,
reviewing the files for protected eaials, such as sensitive mealiinformation, and redactions.
Thus, in assessing proportionality concerns, thertfinds that the CR files are important to the

Monell training and supervision claim, and in light of the large dollar amount in controversy and
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the Plaintiff's limited access tine material on training and supisien, production of these files
is appropriate, but that a four-year period iffisient for Plaintiff's purposes given the burden
involved in the production.

For clarity, the Court is only ordering GRes from August 28, 1987 to August 28, 1991
for complaints made against Area Four detectiaad not career-wide CRds that would include
files from outside this time-frame. The City states that, if ordered, this would result in the
production of over 800 CR files, @rthe Court finds that proportiolit concerns weigh against
such an extensive production. Fgears is sufficient for Plairifito establish any patterns in the
complaints against Area Four detectives, anthady CRs obtained by detectives after 1991 are
not relevant to théMonell claim arising from allged customs and practices that were in place
before the 1991 Porter homicide.

CONCLUSION

For the reasons set forth aboWaintiff’'s motion to compeMonell discovery [158] is
granted in part and denied in part. The Cauders Defendant City of Chicago to produce
homicide files and Complaint Register files for the four-year period August 28, 1987 to August
28, 1991. In light of the present health critig time-frame for the production will be discussed
at the next status hearing

SO ORDERED.

el 12 i

Sunil R. Harjani
UnitedStatedMagistrateJudge

Dated: April 15, 2020
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