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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANE DOES 15,
Case No. 18v-03054

Plaintiffs,
V. Magistrate Judge Sunil R. Harjani

CITY OF CHICAGO, a municipal
Corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court obefendants motion to compel Rule 35 mental
examinations of Plaintiffs by its rebuttal expert, a licensed clinical psychbiagisedDr. Diana
S. Goldstein Doc. [18]. Plaintiffs opposethe motion and contend th#he time forfact
discovery has passed, the mental examinations are unnecessary, and that Defeffidided ha
show good cause for the mental examination. For the reasons that follow, Defend#otisisn
grantel.

UnderRule 35, thé‘court. . . may order a party whose mental or physical condition
IS in controversy to submit to a physical or mental examination by a suitablgdaten certified
examiner. Fed. R. Civ. P. 35(a)(1). To warrant an order for Rule &tal examinations, the
moving party must show good cause on notice to all parties and the person to be cexahine
must specify the time, place, manner, conditions, and scope of the examination, &s tivel
person or persons who will perform it. Fed. R. Civ. P. 35(a)(2(B).)-

Here, Plaintiffs allege th&efendant caused themduoffer severe emotional distreasd
they alsoseek damages to remedy their alleged emotional dist&ese.g., Doc. [1] at{{ 84,
231, 303, 380, and 434alleging harasmentthat “seriously affected” Jane Doe-SIs
“psychological wellbeing.”). Furthemore, Plaintiffs obtained a psychologist to serve as an
expert witness, Dr. Angela Lawson, who evaluated each Plaintiff and submitted eeports on
each Plaintiff. See Doc. [191] at 57; see also Doc. [184] at 3. Thus Defendant brings this
motion because it desires to have its own rebuttal expert independently evatha®taa#iff.

Plaintiffs’ leading objections that this motionis untimely because it wgafiled on the
day fact discovery closed, although before the deadlineebarttal expertlisclosure lapsedsee
Rule 26(a)(2)(D)(ii) Rule 35 does not set forth when a demand foeatal examinatiomust
be made.Instead, the Rule provides thetourt may grant a request for mental examination
whenever a case is “pendingzed. R. Civ. P. 35(a)(1). Plainsffunpersuasivelyely on a
factually distinguishablease where a court denied a motion for a Rule 35 examination that was
filed after the close ofboth fact and expert discovergee Briesacher v. AMG Resources, Inc.,
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No. 2:03cv-331, 2005 WL 2105908 at *P (N.D. Ind. Aug. 31, 2005).Indeed there is no
“bright-line rule requiring that requests for Rule 35 examinations must always be bbefote
the close of fact discovery."Walti v. Toys RUs, No. 10 C 2116, 2011 WL 3876907, at *4 (N.D.
lll. Aug. 31, 2011),0bjections overruled, No. 10 CV 2116, 2011 WL 4715198 (N.D. Ill. Oct. 6,
2011) Courts have wide discretion in discovery matters, including orders pegtéiniRule 35
examinationsCf. Miksisv. Howard, 106 F.3d 754, 75%9 (7th Cir.1997)(holding thatthetrial
court did not abuse its discretion in denying a request for a Rule 35 examination teatlecaf
close of fact discovery but before the end of the expert disclosure peeed)so Walti, 2011
WL 4715198 (N.D. Ill. Oct. 6, 2011jcommenting onMiksis and confirmingthe magistrate
judge’s order granting Rule 35 examinajionn evaluatinga court’s discretion in discovery
matters, the Supreme Couras heldin the context of Rule 35'that the depositicdiscovery
rules are to be accorded a braadl liberal treatment. . to effectuate their purpose that civil
trials in the federal courts no longer need to be carried on in the @ahkagenhauf v. Holder,
379 U.S. 104, 1141964)(internal citations and quotations omittedAs a result, distct courts
have granted or denied motions under Rule 35 depending on the facts in the partsadar ca
Walti, 2011 WL 3876907 at *4 (collecting cases)t is not uncommon for a district court to
order a Rule 35 examination after the close of fact dego See, e.g., id.; Walton v. N.C. Dept.

of Agric. and Consumer Servs., No. 09¢v-302 FL, 2011 WL 883579 at *3 (E.D.N.C. Mar.11,
2011) compellingRule 35 examinatianto take place after discovery cutoffyypey v. Office
Depot, Inc., No. C09-1973,2010 WL 298507,1lat *19-21 (N.D.Cal. July 27, 2010) (grantirzg
motion to compel Rule 35 examination filed two months after close of fact discodeme
plaintiff's expert examination also took place after close of fact disgovétor example,n
Walti, the courtordered Rule 35 examinations after the close of fact discovery even though the
defendant/movant knew that the plaintiff's mental state was at issue fromction of the
case, had records from plaintiff's treating professionals, and knewfatiadiscovery would
close before it received expert disclosures and redartsWalti reasonedhat the information
gained by the moving party at the deposition of a plaintiff's treating gsifieals provided a
reasonable basis for a late requesafétule 35 examination.

The facts here alé&ke Walti. Plaintiffs only recently named a psychologist, Dawson,
as an expert witnesSee Doc. [184] at 3.True, Defendant could have requested Rule 35 mental
examinations earlier in this cas8uttherecord and themails attached to Defendant’s motion
suggest that Plaintiffs’ counsel led the Defendant to believethibgtvere agreeableo mental
examinations by a rebuttal withesghout judicial interventionSee Doc. [1841]. Theseemails
show that, prior to the close of fact discovery, counsel for both parties weoedinaing
appointmentimes for Plaintiffs to meet with Dr. GoldsteiDoc. [184-1]. Similarly, Plaintiffs
had at one point conveyed to the Court tR&intiffs were“in the process of scheduling
meetings with all 5 Plaintiffs and the Defense counsel’s rebuttal exp&intiffs’ counsel has
provided all necessary information and documentation to effectuate thesegsnéétoc. [173]
at 4. That process, unfortunately, broke down, necessitating judicial interventibaos,
Defendant’s delay until the last day of fact discovery to file the motion to doRye 35
examinations was reasonable.



Defendanits request alscomes shortly after Plaint#frecently produed their expert’s
report. Walti found that aneven later Rule 35 motiowas appropriatewherethe defendant’s
desire for a Rule 35 mental examination was triggered after it gained imfomnet the
plaintiff's treating professional’s depositiowalti, 2011 WL 3876907t *5 (“information that
[the defendantpained at the depositions of Walti's treating professionals providescaabées
basis for[the defendant’stequest for the Rule 35 examination it se€§ks Thus, as a rebuttal
expert witness, its reasonable for the Defendants to disclose Dr. Goldstein after receiving the
Plaintiffs’ expert report.

Next, Plaintiff contends that Defendant’s motion should be denied because Defendant
failed to show good cause under Rulef@5the mental examinationsAs mentioned abovéo
warrant an order for Rule 35 mental examinations, the moving party must show good cause on
notice to all parties and the person to be examameldmust specify the time, place, manner,
conditions, and scope of the examination, as well as the person or persons who witt ggerfor
Fed. R. Civ. P. 35(a)(2)(A)B). The Supreme Countequires “discriminating application by the
trial judge, who must decide, as an initial matter in every case, whether thequaresting a
mental or physical examination or examinations has adequately demonsteatedstence of
the Rule's requirements ‘in controversy’ and ‘good causk Schlagenhauf v. Holder, 379 U.S.

104, 11819 (1964) To meet the standard, the moving party must show more than “mere
conclusory allegations of the pleadings” or “mere relevance to the das®C v. Costco
Wholesale Corp., No. 14 C 6553, 2015 WL 9200560, at *13 (N.D. Ill. Dec. 15, 2@G6dting
Schlagenhauf, 379 U.S. at 118). Thiequires‘an affirmative showing by the movant that each
condition as to which the examination is sought is really and genuinely in contrewelrslat
good cause exists for ordering each particular examinatién.”

Defendant has demonstrated that good cause exists. First, as discussed ahtifs’, Pla
mental health is a pivotal issue in this casglthough pleadings alone are not necessarily
indicative that good cause exists, “there are situations where the pleadings alsnicent to
meet these requirement&thlagenhauf, 379 U.S. at 119Schlagenhauf provides the example of
a “plaintiff in a negligence action who asserts mental or physical infigr'gne situation where a
plaintiff “places that mental or physical injury clearly in conesy and provides the defendant
with good cause for an examination to determine the existence and extent of sertbdas
injury.” Id. In Schlagenhauf, Rule 35 examinations were denied becdsisielagenhauf “did not
assert his mental or physical conditierther in support of or in defense of a claim. His
condition was sought to be placed in issue by other partgksat 11920. Unlike Schlagenhauf,
Plaintiffs allege that their mental health is of critical importaircéoth the Complaint and
throughthe Plaintiffs’ own discovery strategysee, e.g., Doc. [1] at{{ 84, 231, 303, 380, and
434 (alleging that harassment “seriously affected” Jane E®s ‘psychological welbeing.”).
Further, in recognizing themportantrole of Plaintiffs’ mental health in this case, Plaintiffs
obtained theirown mental healtrexpert witnessa psychologist, who evaluated each Plaintiff
and submitted expert reports on each Plaintt#e Doc. [191] at 57; see also Doc. [184] at 3.
Finally, and contrary to Plaintiffs’ contention, Defendant is not required to onlyrethe data
and observations made by Plaintiffs’ expert witness. Defendant isedntdl a reasonable
opportunity to test those conclusions by using standardized osrgpeewed pgchological
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examinationsSee Walti, 2011 WL 3876907 at *%internal citation omitted)Accordingly, this
Court findsthat Plaintiffs’ mental condition is in controversy and that Defendant’s muatas
madewith good cause under Rule 35.

Defendant’'s motin also specified the time, place, manner, conditions, and scope of the
examination, as well as the person or persons who will perform it under Fed. R. Civ. P.
35(a)(2)(B). Defendants propose specific times for Plaintiffs’ mental examinations with Dr.
Goldstein. See Doc. [184] at 6. Emails between counsaldditionally show that the parties
discussed available times for appointments with Defendant’s rebuttal eSggefoc.[184-1] at
3-4. The examinations are to be performed at the office of Dr. Galddtmac Ray Forensic
Group, LLC, 65 E. Wacker Place, Suite 2240, Chicago, Illinois 60664 Doc. [184] at 6.
Defendant also identified the person or persons who will perform the examinatidn
Goldstein and her staffee Doc. [184] at 5see also Doc. [1842]. The manner, conditits, and
scope of the examination are also thoroughly detailed in the m8seboc. [184] at 4-6.

Plaintiff argues that thecope ofDr. Lawson’sexaminationsare too broad.See Doc.
[191] at 11 (“cognitive battery tests are beyond the scope . . . and Defendantduamfaiiow
good cause as to why this Court should compel Plaintiffs to undergo this type of.tesfiing
Court has reviewed the tests that Dr. Goldstein has identified and notes thair¢haly peer
reviewed psychological and neurological tests used to assess an individuaiishealth. Doc.
[184] at 5. Therefore, the Court holds the proposed ssapasonable and appropriate.

Plaintiffs alternatively request several limitatiort® Dr. Goldstein’s Rule 35
examinationsbut do not provideny authorityin support of their requested limitationgirst,
Plaintiff objects to Dr. Goldstein interviewing the patients as part of her mengdth he
examination. The Court will not micremanage how Dr. Goldstein, a licensed medical
professional skilled in her field, chooses to perform her testing. However, thedtwens the
parties to meet and confer, and to properly identify how many hours is actuallyl rieedee
interviews, as thewrent request for a fullay for each Plaintiffappears to be unnecessary and
excessive.Second, Plaintiffs request that any testing must be done by Dr. Goldstkisiexy
andunassisted by hestaff. The Court orders the partiesdagainmeet and cafer on this issue,
and to the extent possible, request that Dr. Goldstein conduct the examinationsrherdelfto
reduce the number of expert depositions.

For the foregoing reasons, Defendant’s Motion to Compel Mental Examinations of
Plaintiffs Pursuant to FederBlule of Civil Procedure 35 [183] is granted.



SO ORDERED.

At 22 24y

Sunil R. Harjani
United States Magistrate Judge

Dated: May 10, 2019



