Doe 1 et al v. City of Chicago Doc. 230

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANE DOES 15,
Case No. 18v-03054

Plaintiffs,
V. Magistrate Judge Sunil R. Harjani

CITY OF CHICAGO, a municipal
Corporation,

Defendant.

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Plaintiffs’ motion to sandbefendant for failure to
preserve evidence, Doc. @]9 Plaintiffs’ motion to file Exhibit B thereto under seal, Doc. [195
96], and Plaintiffs’motion tostrike a portion ofDefendant’sesponse to itmotionfor sanctions.
Doc. [216]. These discovery motions arise from a lawsuit alleging sexual harassetalmtion,
disparate treatment, and s#iscrimination brought by five female paratines against the City of
Chicago The motions discussed herein primarily pertain to Jane Doe 1.

The issue in this case requires the Court to determine whether a recadigPlaintiff
claims was not preservedctually exis$, and if it did, whetherhe duty to preserve attached in
time and warranted preservation, and finally, whether Plaintiff has suffeygitegodice from the
alleged destruction. For the reasons stated below, Plaintiffs’ motion forasenigtidenied in its

entirety
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Plaintiffs’ Motion to Sanction Defendant for Failure to PreserveElectronically-
Stored Evidence

A. Background

Plaintiffs move for sanctions under Rule 37(e)(1), claiming that Defendaed fi
preserve an electronrecording of a radio communication made during a drill on October 28,
2017. This radio communicatiorelates toPlaintiffs’ allegation thafield Chief Richard Raney
“called Jane Doe 1's ambulance over the radio” during a drill and “berated Jane De&drsh
tone stating that she was not to question him and to do as she was told.” Dod[2P&&0.
Plaintiffs arguethat this recording will show the contents and tone that Raney directed towards
Jane Doe Jafter she allegedly rebuffed his advan@exl is therefore evidence of a hostile work
environment and retaliationil o sanctionDefendant for the alleged destruction, Plaintiffs request
“that they be allowed to present evidence to the jury regarding the destruction of M@ OE
recording and the likely relevance of the lost information; and that the jurybghiaktructed that
it may consider this information when kg its decision.” Doc. [194] at 13. Plaintiffs also seek
ahost of othesanctiors relating to summary judgment proceedings.

Defendant counters that no such recording was ever madiglitionally, Defendant
reasons that even if the radio communicati@s recorded, its preservation obligation was not
triggered before its reguladycheduled destruction. Defendant further contends that even if a
recording existed and it did have enough notice to trigger its preservaligatiobs, Plaintiffs’
motion should nevertheless be denied for lack of prejudice and that their requested saretions ar
unwarranted. The Court addresses these arguments in turn.

B. Legal Standard

TheFederal Rules of Civil Proceduggves the Court the authority to sanction a pddy

failure to preserve electronically sto@acumentsSed~ed R. Civ. P. 37(e)lo find that sanctions



for spoliation are appropriategurts have determined that there musibea duty to preserve the
specific documents and/or eviden¢®), that the duty was breachd€a) that the other party was
harmed by the breach, a(®) that the breach was caused by the breaching party'sJaalte.g.

Love v. City of ChicagoNo. 09 C 03631, 2017 WL 5152345, at *4 (N.D. Ill. Nov. 7, 2017)
(interral citation omitted);Jones v. Bremen High Sch. Dist. 228. 08 C 3548, 2010 WL
2106640, at *5 (N.D. lll. May 25, 2010jinternal citation omitted)\Vells v. Berger, Newmark &
Fenche] P.C., No. CIV.A. 07 C 3061, 2008 WL 4365972, at *6 (N.D. Ill. Mar. 18, 200&ernal
citation omitted). Moreover, Rule 37(e) was amended in 2015 to address the circumstances under
which sanctions could be imposed for spoliation. Now, under Rule 37(e), the Court must
determine that: (1) the ESI should have been preserved in anticipation ablitigad) the ESI is

lost; (3) the party failed to take reasonable steps to preserve it; anc@hnot be restored or
replaced through additional discovery.

The duty to preserve doest necessarily start whenformal discovery reques made
because a variety of events may alert a party to the prospect of litiggdend. see alsoVells
2008 WL 4365972, at *@nternal citation omitted).Indeed, heduty to preserve can be triggered
much earlier than a discovery request and even the filing of a Complaint imie dmirt The
inquiry is one based on the specific circumstances and facts and whether thosedaiss tp a
reasonable foreseeabjlithat litigation will ensue. Often these events provide only limited
information about that prospective litigation, however, so that the scope of informatishahbt
be preserved may remain uncertain. It is important not to be blinded to titigs lwgailindsight
arising from familiarity with an action as it is actually filed.” Fed. R..®. 37, 2015 Amendment
Advisory Committee NotesThus, the Court must cardfgreview the kinds of information that

reasonably should have been preserved &en the duty attaches to preserve electronically



stored informationbefore litigation commences Moreover, a key finding since the 2015
amendments, before sanctions can be considered, is that the destroyed materiatcaphated
or restored through additional discovery. Fed. R. Civ. P. 37(e).

C. The Existence of the Recording

The Court first addresses whether there was a duty to preserve the radionication
between Raney and Jane Doe 1 that took place during a drill on October 285@8Task
Morton, 534 F.3dat 681. Interestingly, in this case, the parties dispute whether the radio
communication was recorded in the first plad@f course there cannot be a duty pveserve
evidence that never existesiee Love2017 WL 5152345, at *5.

A similar circumstance was faced by the district couttame In that casgethe plaintiff
sought production of any existing recordings of a call she made to report a polbee tffthe
Office of Professional Standards shortly after calling @d.Jat *4. Relying on thélefendant City
of Chicago’sattorney’s statement that no recordings were madee concluded thatsuch
“production is not possible, because [the Office of Professional Standards] did not haeg a pol
of recording phone calls . . . nor was aajl actually recorded.Id. (citing Defs.” Resp. Br. Doc.
No. [487] at 7).

After considering all the factas discussed below, the Court finds ttiere is more
evidence in the record than inove to demonstrate that the relevant communication was
unrecorded. Doc. [212] at 6.Specifically, Defendant City of Chicago has supplidiree
declarationghat state any communications between paramedic persaoendgtween Raney and
Jane Doe 1) woulddve taken place over an unrecorded “tactical” radio channel rather than the
recorded “JNT OPS” and “CW Fire” channels. Doc. [212] at 6. These Declarationdeinclu

Defendant’'s Deputy Fire Commissioner Timothy Sampey, Doc.-1218 3940, Defendant’s



Assistant Deputy Fire Commissioner Mary Sheridan, Doc. {P1at 4849, and Field Chief
Richard Raney. Doc. [212] at 5152. Notably,Plaintiff Jane Doe 1 did not submit a contradictory
declaratioreven though she was a participant on the radio channel Rdregy allegedly berated
her.

In Deputy Fire Commissioner Timothy Sampey’s declaration, Sampey statetheh
October 28, 2017 drill's radio communicatiamgedhree radio channels: “CW Fire,” “JNT OPS,”
and “tactical channels” such as “UHF Analog 8lex.” Doc. [2121] at 40. Sampey'’s declaration
notes that the “tactical channels” are not recorded while both “CW Fire” and “JNT O&S” ar
recorded. Doc. [212] at 40, 1 813. According to Sampey, the three channels each have a
distinct purpose, as follows. First, the JNT OPS channel would have been used ohg for t
Chicago Fire Department to Communicate with the Chicago Police Departmenf2Dbi] at
40, 1 10. Second, the CW Fire channel would have been used as the dispatchtblams)#ie
channel used to dispatch units to scene. Doc-25240, 1 11. Sampey’s declaration states that
radio communications between Paramedic personnel during the October 28, 2017 drill would not
have been over the recorded JNT OPS channel or CW Fire Channel but over an untactcdked
channel. Doc. [212] at40, 1 12-13.

In Assistant Deputy Fire Commissioner Mary Sheridan’s declaration tates shat she
was present dhe October 28, 2(ldrill and heardthe radio communication between R rand
Jane Doe 1. Doc. [21P] at 48, |1 4, 7. Sheridan’s declaratiosimilarly states that this
communication would have taken place over an unrecorded tactical channel litegasaseradio
communication between paramedic personek. [2121] at48,9 7.

Last, Defendant attached a declaration from Field Chief Raney himsgelf.[2121] at

5152. In his declaration, Raney states that he “communicated with Jane Doe 1 overcthe radi



during the drill” and that “[a]Jny communication that | would have had with Jand Darild have
been over a ‘tactical’ channel which | understand are not recorded by th€ ©E®hicago Fire
Department.” Doc. [212-1] at 555-6.

Jane Doe 1's only statement in the record that goes to which radio channelssiigngy
is found in her internal human resources comptamtstates“[Raney] called my ambulance over
the radio. | responded, identifying my ambulance and said we were the [Rapremtion Team]
ambulance. He said something like ‘you are to do as | say, you are to do'rastgld, do not
guestion me.This was ovethe drill frequency Doc. [195] at 10(emphasis added)But the
record does not indicate that there was a radio channel called “drill frequencygthnddorded
and unrecorded channels were used during the &id|Jane Doe 1's characterizationafdrill
frequency” is not definitive as to whether a recorded or unrecorded radio channeédias us

Rather than attach a declaration or affidavit of Jane Doe 1, Plaintiffs argtieetiadtober
28, 2017 radio communication would have occurred on a “Dispatch Channel, all of which are
recorded” because her assignment during the drill was “to respond teeahyemergencies.”
Doc. [218] at 2. In support of this theory, Plaintiffs rely on the “Chicago Fire ridepat—
Incident Radio Communications Plan (ICS 205)” attached by Defendant in responsertotibn.
Doc. [2121] at 44. The Radio Communications Plan provides seven special instructions.
Plaintiffs point to the “actual incident” and “emergency” special instructioritiozide for the
useof recorded “JNT OPS” and “CW FIRE” channels. Doc. [218] at 2; Doc-13H2 44. First,
the “actual incident” special instruction provides that in “the event of an dotuidént . . . the
Fire Alarm Office or applicable shall notify CFD Command arelCommand Van on JNT OPS.
CFD Command Staff shall evaluate the incident and stop the drill if necessary [2D24] at

44. Although Jane Doe 1 indicated that there was indeed a “real world patient,” Doc. [195] at 10



the Radio Communications Plan only provides that JNT OPS would be used to notify CFD
Command and the Command Van. Doc. [Alat 44. There is no indication or argument that
Jane Doe 1 was serving as CFD Command or in the Command Van so even if tierfeickent”
special instruction @as triggered, that instruction does not necessarily mean that the radio
communication between Raney and Jane Doe 1 occurred over JNT OPS. Ddl §212.
Second, there is no indication that the emergency special instruction wa®ttigghe emergey
special instruction provides that in “the event of an EMERGENCY, persons witndgkgsing
emergency shall verbally state, ‘EMERGENCY, EMERGENCY, EMERGEN.’ on the
frequency being used and the drill will stop . . . All CFD units will changeraia to (&: CW
FIRE) and standby for direction.” Doc. [212 at 44 (ellipsis in original). Nothing in the record
suggests that the verbal statement was made, which wouldriggesed this special instruction’s
protocol to then use the recorded CW FIRE channel. Doc. [212-1] at 44.

Rather, thehreedeclarationsubmitted by Defendant amadade under penalty of perjury
are convincing evidence that the relevant radio communication was never detotte first
place. Raney, a participant in the communication, has stated thstatéesnents would have been
made over an unrecorded channel. Sheridan, who heard the radio communication while it
occurred,similarly declares that it would have been unrecorded. Sampeyaratemh echoed
Raney’s and Sheridan’s declarason that it would have occurred over an unrecorded channel.
These declarationggombined withJane Doe 1's failure to provide a declaratas to her
recollection support a finding thahe October 28, 2017 radio communication between Raney and
Jane Doe 1 wasotrecorded. As there is no duty to preserve that which does not exist, Plaintiffs’

motion for sanctions is denied.



D. The Duty to Preserve

Although Plaintiffs’ motion for sanctions is denied as the relevant radio comrtianica
was never recorded, for completeness, the Court analyzes Plaintiffs’ naatibrthe radio
communication had been recordedf. it was recorded, Defendant would have had a duty to
preserve whert “knew, or should have known, that litigation was imminent” or reasonably
foreseeable, and that the radio communication was material to that prospecatienitiyask
Morton v. Motel 6 Operating L.P534 F.3d 672, 681 (7i@ir. 2008)(internal citation omitted)
see alsd/Nells 2008 WL 4365972, at *6 (“A party has a duty to preserve evidence over which it
had control and reasonably knew or could reasonably foresee was material to aldetaiti
action”); Fed. R. Civ. P. 37, 2015 Amendment Advisory Committee Notes (“Maniydecisions
hold that potential litigants have a duty to preserve relevant information wheridriiga
reasonably foreseeable.”).

Plaintiffs claim that there are four instances that purportedly serve @ia¢distices that
litigation would be forthcomingihich triggered Defendant’s obligation to preserve the October
28, 2017 radio communications between Raney and Jane Doe 1[1Béfcat 6. These four
notices are discussed in turn.

First, Plaintiffs cite @lemandetter sent on November 14, 2017 from Jane Doe 1's counsel
to CFD General Counsel Aaron DeCamp and Assistant Deputy Fire Commiddamge3heridan.
Doc. [2121] at 101-2. A demand letter threatening litigation may trigger the duty to preserve
documents within its scop&eelraskMorton, 534 F.3cat681 The Court finds that this demand
letter put Defendant on notice that litigation concerning Raney’s treatmejdnef Doe 1 was
imminent and reasonably foreseeable for the following reasons. itreeglicitly threatened legal

action:“[Jane Doe 1] will seek immediate legal action to ensure the following if the Depdrtme



does not take action prior to her next shift which is Friday, November 14, 2017 . .. .” Dac. [212
1] at 102. Second, its allegations are particularly serious such that they adlditigation
because it claimshat Raney used sexually inappropriate language with Jane Doe 1, sexually
propositoned her numerous times through text messages and in person, entered a dark room while
Jane Doe 1 was in bed and blocked the door to prevent her from leaving, and that Rhaegre
against Jane Doe 1 verbally for having refused his sexual advances in the presethez of
firefighters and paramedics. Doc. [212-1] at 101. Third, the fact that Jane Doe 1 skarhhed

letter through counsel further emphasizes the seriousness of Jane Dwedl’andntent to sue.
Therefore Defendant’s duty to peerve documents was first triggered on the date that it received
Jane Doe 1's demand letter November 14, 2017 The trigger date is important because
Defendant had a 3@ay destruction policy at that timand since the radio communication
occurred on October 28, 201fe radiocommunicationif it existed would have beeallegedly
destroyed on oafterNovember Z, 2017. Thus, because Defendant had a duty to preserve as of
November 14, 2017, documents relevant to Jane Doe 1's allegations of sexual harassnaent shoul
have been preserved.

Next the Court must determine whether the November 14, 2017 letter put Defendant on
notice that the October 28, 2017 radio communication between Raney and Jane Doe 1 was within
the scope of information that shouldvkabeen preserved:A party's duty to preserve specific
types of documents does not arise unless the party controlling the documents has tiaige of
documents' relevanceln re Old Banc One Shareholders Sec. Ljtido. 00 C 2100, 2005 WL
3372783, at3 (N.D. Ill. Dec. 8, 2005])internal citation omitted) (emphasis added). “[T]he duty
to preserve potentially discoverable information does not require a party to kegsaap of

paper Instead, a party is required to keep relevant evidence ovehvithhad control and



reasonably knew or could foresee was material to the litigatidn(internal citations omitted)

The Court recognizes thidite events that alert a party to the prospect of litigation may only provide
a limited set of information about prospective litigation such “that the scopeoomiation that
should be preserved may remain uncertain.” Fed. R. Civ. P. 37, 2015 AmenddwestinA
Committee Notes Thus, the duty to preserve does not exist in a vacuum and the preservation
obligation has to be evaluated through the lens of reasonablefAgess.result, the Court must
consider, without the benefit of hindsight, whether it wessonable for Defendant to believe it
had to preserve the alleged radio communication after November 14, 2017.

First, the letter from Jane Doe 1's coundeks not specifically describe any incident
between Raney and Jane Doe 1 that occurred during a drill, over a radio communarabin
October 28, 2017. Doc. [21H] at 1022. Thus, wthout theseamportant detailsDefendant was
not alerted to the possibility thtte October 28, 2014drill's incident was relevant to the lawsuit
that Jane Doe lhreatened in hedemand lette Certainly, one could imagine that relevant
communicationssuch as emailat the Chicago Fire Departmentuld be subject to a litigation
hold. However, to extahit to radio communications without any specific knowledge provided by
Jane Doe 1hat the alleged incidents of sexual harassment occurred over a recorded ralat line
was open to others on the channel is too much of strétcbordingly, although the November
14, 201 7demandetter, alone, created a presaion duty, it did not on its own make it reasonable
for Defendant to foresee that an October 28, 2017 radio communication woalevantto Jane
Doe 1's threatened litigation.

This Court next addresses whether the other three purported noticegatiofit in
combination with the November 14, 208émandletter, bring the October 28, 2017 radio

communication within the scope of information that Defendant reasonably krevowidhave

10



known wagmaterial to the litigationFirst, Plaintiffs claim tlat an email dated November 20, 2017
sent from Jane Doe 1 to CFD’s deputy commissioner and director of human resouness)eAdr
Bryant, then forwarded to Defendant’s General Counsel and EEO, gave notice toabetend
preserve radio communications from the October 28, 2017 drill. Doc. [212-1] at 104-5. But, like
the November 14, 2017 demand letter, the November 20, 2017 email does not mention the October
28, 2017 drill or a radio communication. Doc. [2]2at 1045. Therefore, even in combination
with the November 14, 2017 demand letter, as explained above, it did not trigger Defendant’s
obligations to preserve any recordings of the October 28, 2017 drill's radio comnuunscat
Second,Plaintiffs cite a text message about “the incident” that Jane IDsent to “top EMS
official” Mary Sheridan. Doc. [194] at 6-7. But the Plaintiffs’ brief neitdescribes the contents
of the text message, nor the date it was sent, nor did either party attachas @pgxhibit for
context. Doc. [194] at 6-7The text message provides no evidentiary value
Last,Plaintiffs contend that ainternal complaint dated November 29, 2017 that Jane Doe

1 submitted to Defendant’s Department of Human Resources triggered a duty teeptkeer
October 28, 2017 drill's radio communications between Raney and Jane Doe 1. Doc. [1%&]. Unli
the demand letter and its related email, discussed above, Jane Doe 1's lneraalresources
complaintput Defendant on notice that litigation concerning the drill's communications were
relevant because gpecifically identifis them Doc. [195] at 1011. The internal complaint
describesheOctober 28, 2017 drill incidetietween she and Raney, that also inclugeobably
100 patrticipants.” Doc. [195] at 10. Jane Doe 1 continues,

| wason Ambulance 53 . ... Richard [Raney] was the field chief for

the actual exercise . . . . He’s the person calling for ambulances and

direction them. . . . He called my ambulance over the radio. . . . He

said something like “you are to do as | say, you are to do as you're

told, do not question me.” This was over the drill frequency. His
voice sounded annoyed, demanding and irritated. . . . Everybody

11



heard this. This was live on air. . | think Richard [Raney] was

retaliating because the shift before | did not accept his advances in

the private quarters.
Doc. [195] at 10 (emphasis added). The emphasized sentence relates toadagscribed in
Jane Doe 1's November 14, 2017 demand letter that put Defendant on notice of imminent and
reasonably faseeable litigationoncerningRaneys alleged harassmeand retaliationCompare
Doc. [195] at 10with Doc. [2121] at 1012. So, Jane Doe 1':November 29, 201ternal
complaint notified Defendant that the legal action she had threatened on November 14, 2017, and
followed up on in an email dated November 20, 2017, also invobtatiationthat occurred over
a radio channel duringh@ctober 28, 2014drill. Doc. [195] at 110; Dod212-1] at 1012; Doc.
[212-1] at 1045. Therefore, Defendant’s duty to preserve that radio communication’s recording,
if it was recorded in the first place, was triggered when Jane Doe 1 submitite@imalcomplaint
to human resourced hat date isfNovember 29, 2017. Doc. [195] at 2.

Defendant also argues that, had the radio communication been recorded, Defasdant
not given a reasonable amount of time to preseridedause it received notice of its relevance
“only 2 dayshefore thel[ir] scheduled destruction . . . .” Doc. [212] at 9 (emphasis in original).
Apparently, the destructigoursuant to a 3day document retention plavas set to occur oor
about December 1, 20%7.Rule 3Te) contemplates “reasonable stepspteserve and the rule’s

advisory committee’s notes likewise “recognize[ ] that ‘reasonable’ stepseserve suffice; it

does not call for perfection.” Fed. R. Civ. P. 37, 2015 Amendment Advisory Committee Notes

1 Doc. [195] at 12 indicates that at least two EEO Investigators and an EXf{@ér reviewed Jane Doe lilsternal
humanresources complaint.

21t is unclear why Defendant has contended that the date for destrpatisuant to the retention policy is December
1, 2019. A 3@day retention policy would result in destruction on November 277,26which casehe purported
recording would have been destroyed prior to the November 29 t26dér date for the duty to preserve. However,
the Court analyzes the issue above based on Defendant’s represdahtdtitie date of the alleged destruction is
December 12017.

12



The question presented then is whetlnar tlays is sufficient time for a party to take action to
prevent the destruction of relevant recordings. There is no categorias tolé@v much time is
permitted to pass before a litigation hold is placdgvery company and entity is different and
often litigation holds cannot be placed in a matter of minutes without communications to
individualsin information technology ancbordinatiorwith custodian of records. Not only is an
entity required to identify where the relevant electronic and papenuents are located, the entity
must establish the timigame for the litigation hold, the scopad subject matters of the litigation
hold, and the key players who may be involved.

This is a factspecific inquiry and one that requires more information than provided by
Defendant ao the alleged unreasonableness of two days to effectuate a litigatiorSuald.an
inquiry will require the Court to fully comprehend the methods by which the Cityhafago
implements litigation holds andpecifically,litigation holds with respect t€ity recorded radio
communications. The Court need not delve into this question, however, because as demonstrated
below, even if thallegedrecording Bould have been preserved, thioermation can be replaced
by other discovery and there is no prejudicPHantiff Jane Doe 1.

E. Prejudice

In 2015, Rule 37(e) was revised to more clearly identify the circumstances underavhi
court could impose sanctions for spoliation and also to provide guidance as to when the ultimat
form of sanctions, adverse inferences and claim preclusions, could be imposed. ukts Rules
37(e) required there be a duty to preserve, a breach of that duty, and that the ioriocaratot
be restored or replaced through additional discovery. Fed. R. Civ. P. 37(e). Mooabvepon

a finding of prejudice can the Court consider measures to cure the prejddice.
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“To suffer substantive prejudice due to spoliation of evidence, the lost evidence must
prevent the aggrieved party from using evidence essential to its undetyimg Schmalz2018
WL 1704109 at *3(internal citations omitted). As stated in 2015 Advisory Committee Notes,
“[t] he rule does not place a burden of proving or disproving prejudice on one party or the other
In other situations, however, the content of the lost information may be &irdent, the
information may appear to be unimportant, or the abundance of preserved informatigpeay a
sufficient to meet the needs of all parti€&equiring the party seeking curative measures to prove
prejudice may be reasonable in such situatidine rule leaves judges with discretion to determine
how best to assess prejudice in particular cagesl. R. Civ. P. 372015 Amendment Advisory
Committee Notes.

For the following reasons, if the radio communication was recorded tistroyk, the
Court finds that both the information can be replaced by other discovery and also thestrbere
prejudice to Plaintiffs. First, Defendant does not dispute Plaintiffs’ allegasiom the contents of
the October 28, 2018 radio communicati@ee, e.g.Doc. [30] at 14; Doc. [212] at 1. For
example, Defendant’'s Answer admits that Jane Doe 1 answered a call from Remnine sadio
during the October 28, 2017 drill, advised him that her ambulance was not part of the drill,
challenged a direct order froRaney, and was advised “not to question him and to do as she was
told.” Doc. [30] at 14950. Beyond Defendant’s admissions, the record suggests an overwhelming
amount of evidence that would serve to avoid any prejudicial impact to Platetifiming fom
the purportedly lost recordings. Predominantly, there is an abundance of withapsesrds of
100 people-that could testify to the content and tone of the radio communication based on Jane
Doe 1’sinternalhuman resources complaint that noted “[e]verybody heard this. This was live on

the air.” Doc. [195] at 10. Jane Doe 1 also recognized this reality in her Complain{1] at 8,

14



1 47, and Defendant admits to the same. Doc. [30] at 13, § 47. In addition to Jane Ddiyl’s abi
to testify asto the content and tone of the radio communicatiseyeral witnesses have already
been specifically identified in the record that could testify to the radio comatiom’s content

and tone. For example, Jane Doe 1's human resources complaint notéklthahief John
Genova said ‘Rainey [sic] was really harsh on you, | felt like that was addal.” Doc. [195]

at 10. Assistant Deputy Fire Commissioner Mary Sheridan can also testigy¢ontent and tone

of Raney’s radio communication as shaiaeit during the drillDoc. [21241] at48, 1Y 4,7.

Last, the Court evaluates the allegedly lost radio communication’s imporiartbe
litigation. SeeFed R. Civ. P. 37, 2015 Amendment Advisory Committee Nateng that an
evaluation of prejudicérom lost information includes an evaluation of the information’s
importance).Raney’s tone in the allegedly lost radio communication’s recogaiogdes limited
value compared to other evidence in the record that goes directly to the retalatiosuch as
what he said and how he treated. hEeurther undermining the importance of Raney’s tone to the
litigation, to the extent the parties look towards upcoming summary judgment girgsse
Defendant has stated that it “will accept that the tone otdhemunication was as Jane Doe 1
describesit....” Doc. [212] at 12.

Therefore, the Court finds that, even if the October 28, 2017 radio communication was
recorded, #destruction did not prejudice PlaintiffsFor the foregoing reasons, Plaintiffgbtion

to Sanction Defendant for Failure to Preserve Evidence, Doc. [194], is deniedhitiréi/e

31n her human resources complaint, Jane Doe 1 described Raney’s tone asdadeayanding and irritated.” Doc.
[195] at 10.

4 Accordingly, theCourtneed not address Plaintiffs’ requested sanctions.
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Il. Plaintiff s Motion to File an Exhibit Under Seal Doc. [196]

Plaintiffs seek to fileExhibit B, Doc. [195],to its motion for sanctionsinder sealDoc.
[194-96]. Exhibit B appears to be a City of Chicago Department of Human Resourcp&iGbm
Formthat wascompleted and submitted Bgne Doe 1Doc. [195] at 312. Exhibit Bincludesa
narrative description odane Doe 1'allegationsagainst her supervisor, Richard Raney. Doc.
[195] at 312. Exhibit B also includes a document entitled “Receipt of Materials and Intforma
Acknowledgement Form” that indicates the Complainant and Investigator edc@i\Diversity
and Equal Employmen©Opportunity Policy” and a “Business Card of the EEO Officer of
Investigator.” Doc. [195] at 2.

A party seekingto file materials in secraitnder sealmust justifyit and “analyze the
applicable legal criteria or contend that any document[that] legitimately may be kept from
public inspection despite its importance to the resolution of the litigat®axter Int'lv. Abbott
Laboratories 297 F.3d, 544546 (7th Cir. 2002) (“So perfunctory was this motion that it could
have been summarily rejedtd ; see alsdNe. Series of Lockton Companies, LLC v. Bachrbich
12 CV 1695, 2013 WL 3989295, at *1 (N.D. Ill. Aug. 2, 20{3)a party claims that injury will
result from public disclosure of certain information, it must provide support for siateanent.”).
“Simply asserting that something should be filed under seal is not ehdlmjiorola Sols., Inc.

v. Hytera Commc'ns Cor@B67 F. Supp. 3d 813, 816 (N.D. Ill. 2019). “Even the agreement of the
parties will not justify the entry of a protea order that ought not otherwise be entéréd.
(citing Jepson, Inc. v. Makita Elec. Works 8D F.3d 854, 858 (7th Cir. 1994%ke alsaCounty
Materials Corp v. Allan Block Corp502 F.3d 730, 740 (7th Cir. 2007 losed proceedings
“breed suspicion of prejudice and arbitrariness, which in turn spawns disrespect for law.

Richmond Newspapers, Inc. v. Virgind8 U.S. 555, 5981980). “The determination of good
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cause [to seal materials] cannot be elided by allowing the parties to seal whHagweant. . . .”
Citizens First Nat. Bank of Princeton v. Cincinnati Ins.,Ad8 F.3d 943, 945 (7th Cir. 1999).
“[M] any litigants would like to keegonfidential. . . the injuries they suffered . but when these
things are vital to claims made in litigation they must be revéalBdxter Int'l, Inc, 297 F.3cht
547 (7th Cir. 2002j)citing Union Oil Co. v. Leavell220 F.3d 562 (7th Ci2000). “Whatever
may have been done in the past cannotvatidhot justify under seal filings of things that by no
stretch of the legal imagination qualify as under seal treathidotorola Sols. 367 F. Supp. 3d
at 816.

Plaintiffs motion to seainerely advanceboilerplate avermenthat good cause exists
seal Exhibit B, Doc. [195]. For example, Plaintiffs contend that the information cahtaine
Exhibit B is highly private and sensitive information, and that the parties haveteatigiiled
documents containing private and/or sensitive information under seal. [I3&3. Lots of
documents in a sexual harassment claim are private and senditeraoflondoes nospecifically
explainwhythere is good cause to seal ExhibitiBder this Circuit’s case laviseeDoc. [19%5].

Nor does it explain how the document contains information that should not be subject to public
scrutiny Doc. [1%]. In fact, the face of the documeRlaintiffs seek to file under seabntains
important andpertinent informatiordirectly underlying allegations Jane Doe 1 advances in her
publicly filed Complaint. CompareDoc. [1%] with Doc. [1]. This information is the type of
document thaBaxterindicates are “things” that “are vital to claims made in litigation” that “must

be revealed Baxter Int'l, Inc, 297 F.3dat 547. Last, Plaintiffs’ statement that the parties have
consistently filed documents containing private and/or sensitive information sealeés not the

appropriate legal inquiryseeMotorola Sols.367 F. Supp. 3d at 816.
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For thereasons stated abguelaintiffs’ motionto file Exhibit B under seal igranted in
part anddeniedin part Jane Doe 1’s identity has been preserved during these proceedings and
thus the Court will not order the public disclosure of this information until it recergldr
information. Plaintiff Jane Doe thay be entitled tgublicly file a suitable redacted version.
Before filing a publicly redacted version, Plaintiff Jane Doe 1 shall pratiel€ourtin camera
with a proposedrder containing &ersionredacting only whashebelievesto beso sensitiveas
to warrantnonjpublic treatmenalong with a memorandum explaining why the document shall be
maintained under seal with citation to relevanthority. As guidance, the Court advises Jane Doe
1 not to redact any information that is vital to her cla@mg that has been disclosed already in the
public arena The proposed redacted versam memorandumredue withinl4 days of the entry
of this Opinion and Order.

IIl.  Plaintiffs’ Motion to Strike, Doc. [216]

Plaintiffs next move to strikeDefendant’s Exhibits 8 and-B attached tdts response to
Plaintiffs’ motion for sanctions.Exhibit 8 is a Declaration of Daniel Casey, CityGiiicago’s
Deputy Director, Public Safety Information Technology, Office of Emergéfayagement and
Communications ("OEMC”). Doc. [212] at 54. Attached to Casey’s DeclaratioxhibiES-1, a
document entitled “Application for Authority to Dispose of Local Records” dateg Ma2002.
Doc. [2121] at 57. According to Casey’s Declaration, the Application for Authority to Dispose
of Local Records reflects OEMErecord retention policthat wasn effectfor 2017. R. [2121]
at] 6. Casey’s declaration states that the recorded channels used by the Chicagodfiraddep
during the October 28, 2017 drill would have beeatedas 91-1 recordings as set forth in section
11.11 in Exhibit 81. Doc. [2121] at 5455. Section11.11 of the Application for Authority to

dispose of Local Records states tlest of April 14, 2015, recordings o0f191 calls are to be
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retained for “thirty (30) days after creation of the recordings, then dispose[dilelss the
recordings are deeme&yidence in any criminal, civil, or administrative proceeding and then the
recordings must only be destroyed upon final disposition and an order from the couoc..
[212-1] at 88.

Plaintiffs argue that these two documents should be strickenidetba Application for
Authority to Dispose of Local Recordshould have been, butas not, produced pursuant to
Plaintiffs’ previous requests for documereeDoc. [216] atf] 1-4, 8 Plaintiffs’ reason that
Defendant’s delay in producing this discoyéed Plaintif to believe thah document retention
policy from the year 198wasapplicable anaurrent. Doc. [216] at { 8.

Plaintiffs motion is brought under Federal Rule of Civil Procedure 12(f). Rule 12(f)
provides that the “court may strikeom a pleading an insufficient defense or any redundant,
immaterial, impertinent, or scandalous matter.” Fed. R. Civ. P). 1&(fotion is not a pleading.
Rule 12(f)is not theproper mechanism for striking an exhibit attached to a response to a motion
for sanctionsld.

Next, Plaintifs argue that these documents should be stricken pursuant @otirés
“inherent power to strike an exhibit that is not [ Jproperly before the court.” [2@6]. Indeed,
“Itis within the district court's discretida strike an unauthorized filingCleveland v. Porca Cp
38 F.3d 289, 297 (7th Cir. 199&)jting Midwest Grinding Co., Inc. v. Spit276 F.2d 1016, 1020
(7th Cir. 1992). Rule 26(a)(1)(A)(ii) requires a party to provide to the other party a copy or
description “of all documents, electronically stored information, and tangible thhmagsthe
disclosing party has in its possession, custody, or control and may use to supparhgsocla
defenses.’Shott v. Rush Univ. Med. CtiNo. 11 CV 50253, 2014 WE665075, at *1 (N.D. lIl.

Nov. 6, 2014, aff'd, 652 F. App'x 455 (7th Cir. 2016) Under Rule 37(c)(1), if a party fails to
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“provide information or identify a witness as required by Rule 26(a) or (eattheis not allowed
to use that information or witness to supply evidence on a motion, at a hearing, calatialéss
the failure was substantially justified or is harmless.”

Therefore, the Court addresses whether Defendant had an obligation to disclo€&sOEM
record retention policy in thiérst place. The document request at issue requested “document
retention policies as related to the Chicago Fire Department (or the CitycafgGhas applied to
the Chicago Fire Department) applicable from January 1, 2014, to present.” Ded] 215 To
which, Defendant objected in part as “overly broad and vague.” Doc-42&6 3. Importantly,
Plaintiffs’ document request did nearrowlyrequest OEMC’s document retention policies. Doc.
[216-4] at 3. The Federal Rules of Civil Procedure require requests for prodicctaescribe
with reasonable particularity each item or category of items to be inspeceztl.’REF Civ. P.
34(b)(1)(A). Had Plaintiffs specifically wanted OEMC'’s retention policyhar retention policy
concerning recorded radi@mmunications, then Plaintiffs should have specifically requested it
pursuant to Rule 34(b)(1)(A)Instead, Plaintiffs submitted laroad discovery requesbvering
primarily CFD’s document retention policiesTherefore, the Court finds th&aintiffs never
requested the document that Defendant attached as Exfiils#n8 so Defendant never incurred
an obligation to produce it in the first place.

Even if Defendant should have previously produced OEMC's record retention policies, the
Seventh Circuit hasidentified the following relevant factors to use when evaluating whether a
failure to disclose was substantially justified or harmless: (1) the prejudstemise to the party
against whom the evidence is offered; (2) the ability of the party to cure the prefditee
likelihood of disruption to the trial; and (4) the bad faith or willfulness involved in noibdisg

the evidence at an earlier dat8hotf 2014 WL 7665075, at *{quotingTribble v. Evangelides
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670 F.3d 753, 760 (7th Cir. 2012)).The determination of whether a Rule 26(a) violation is
justified or harmless is left to the discretion of the district co@thott 2014 WL 7665075, at *1
(citing David v. Caterpillar, Inc, 324 F.3d 851, 857 (7th Cir. 2003)

Here, there is no indication whatsoever that Plaintiffs were prejudiced ganoing about
OEMC's record retention policy that was in effect for 2017 in response to theiwmfot
sanctions. Plaintiffs’ best argument that Defendant’s delay in producing tbavelig caused
prejudice is that it led them teelievethat Defendant’s 1984 document retention policy was the
most current document retention policy. Doc. [218] &t Plaintiffs do not articulate actual ways
in which Defendants’ postiscovey disclosure of OEMC'’s record retention policy harmed
Plaintiffs or impacted their case strategiloreover, the Coutfinds thatany potential prejudice
from the non-disclosuréhas beercured Plaintiffs havenow obtained the applicable retention
policy and had an opportunity to substantively address it in both their reply in support of their
motion for sanctions and in this motion to strike. Docs. [216, 218]. In fact, other courts have found
no prejudice or surprise where a party filed an undisclosed document at @srtbtn the instant
litigation, including dispositive motions for summary judgm&ge Shot2014 WL 7665075, at
*2-3 (denying motion to strike documents filed in a response to a motion for summary fadgme
that were not produced previously in discovesge also Dauska v. Green Bay PackagMg.
12-C925, 2014 WL 3843547, at 28 (E.D. Wis. Aug. 5, 2014{same). Plaintiffs neither allege
likelihood for disruption at trial nor is such apparent to this Cotiiterefore, for the reasons

stated above, théourt denies Plaintiffs’ motioto strike Doc. [216],in its entirety.
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V. Conclusion

For the foregoing reasons, Plaintiffs’ motion to sanction Defendant for fadlymeeserve
evidence, Doc. [194], is denied its entirety, Plaintiffs’ motion to file Exhibit B thereto under
seal, Doc. [19%6], is granted in part and denied in part, and Plaintiffs’ motion to strike, Doc.
[216], is deniedin its entirety Plaintiff Jane Doe 1 shall provide the Courtcamern with a
proposed order containing a proposed publicly redacted version that censors onlg abat i
sensitive as to warrant nguublic treatmentonsistent with the discussion herailong with a
memorandum explaining why the document shall be maintaimger seal with citation to relevant
authority. The proposed redacted version and memoraadeoineby July 23, 2019.

SO ORDERED.

Dated: July 9, 2019 /ﬁl( / ?;4?-.,

Sunil R. Harjani
United Statedagistrate Judge
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