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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JANE DOE 1, JANE DOE 2, JANE DOE 3,
JANE DOE 4, JANE DOE 5

Plaintiffs,
Case No. &-cv-3054
V.
Magistrate Judge Sunil R. Harjani
CITY OF CHICAGQ a municipal
Corporation,

Defendant

MEMORANDUM OPINION AND ORDER

This matter is before the Court on two motions for sanctions under3R(d§1) of the
Federal Rules of Civil Procedureln Plaintiffs motion the Jane Doesnove to excludean
amended rebuttal expert repartd somealculations oDefendanCity of Chicago’sexpert,Dr.
Malcolm Cohen. Dod255]. In the alternative, Plaintiffs request that the time for expert discovery
be extended, so that Dr. Cohen’s deposition may be reopened (at Defendant’s expenee), and s
that Plaintiffs’ expert, David Gibsomayamend his surebuttal reportld. at 8. In Defendant’s
motion, the Defendanioves tostrike the witness disclosures for, and bar the testimony of, the
husbands of Jane Doe 1 and Jane Doe 3. R6¢].[ Defendant alseequests thahe Court award
Defendant its reasonable costs associated with bringingdhen.Id. at 2.

For the reasons discussed below, both motions are granted in part and denied in part.

BACKGROUND

On May 1, 2018, i¥e paramedicsnitiated the instant action against th@i€go Fire
Department (CFD)Doc. [1]. In their complaint, théane DodPlaintiffs assertectlaims against

the CFD forhostile work environment, quid pro quo harassment, retaliation, and disparate
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treatment, in violatiof Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 200€eseq, and
the Illinois HumamRights Act (“IHRA”), 775 ILCS 5/1101 et seqld. Plaintiffs alsoassertec
sexdiscrimination claimunder 42 U.S.C. § 1983 amdonell v. Department of Social iS&es
436 U.S. 658 (1978)d.

Now, after a year of exchanging documents and taking depositions, distasdrgen
completel. Fact discovery, with the exception of one additional round of ESI produetas,
ordered to close on April 29, 2019. Docs. [53, 20Ekpert discovery was ordered to close on
September 13, 2019. Doc. [222]. As part of the Court’s expert discovery scheduling order, Dr
Goldstein’s report was to be served on R8y2019, and Dr. Cohen’s report was to be served on
Plaintiffs by August 9, 2019. Doc. [204The parties’ present dispute involves each side’s failure
to abide bysome of thesdiscovery deadlines.

Plaintiffs complaintsconcernDefendant’s experts, Dr. Diana Goldstein and Dr. Malcolm
Cohen. According to Plaintiffs, Defendant withdrew Dr. Goldstein as its expert on
August 19, 201%ut failed to tell Dr. Cohen about that withdrawal until the morning of his
deposition on Septemb8r 2019, despite the fact that Dr. Cohen’s rebuttal expert report for Jane
Doe 4 relied upon informatiofrom Dr. Goldstein’s report. Doc. [255] at3l Then, on
Septembe6, 2019, Plaintifflaim theywere “completely surprisédvhen®Defendant tendered
an amended rebuttal expert report for Jane Doe 4 . . . three business days lzefifés[Psur-
rebuttal reportgbased on Dr. Cohen’s reports and deposition testimasyg due.”ld. at 1-2.
Plaintiffs further contend that on theame dayDefendanalso “tendered an extremely untimely
disclosure of Dr. Cohen’s spreadsheet of calculations that he used and relied upon to rebut

[Plaintiffs’] economic expert’s reportld. at 2.



Defendant takes issue witPlaintiffs’ Amended Rule 26(a)(1) disclosures, which were
served on September 10, 2019, more than four months after the close of fact discovdB36%)
at 1. The amended disclosures included two new witnesses: Jane Doe 1's husband and Jane
Doe3's hudband.ld. Defendant asserts that in Plaintiffs’ initial Rule 26(a) disclosures, Plaintiffs
included the husband of Jane Doe 2, but not the husbands of Jane DoddL ar 3. Then on
April 10, 2019, Plaintiffs served amended Rule 26(a) disclosureghwddded many new
witnesses, but failed to disclose the husbands of Jane Doe 1 and JanédD@e8ndants state
that they did not take the depositions of the husbands of Jane Doe 1 and Jane Doe 3 because they
were not disclosed as witnesses, and leedlaintiffs’ responses to other discovery requests
indicated that the two husbands did not have any independent knowledge of the facts in the
litigation, outside of privileged, marital communicatiolts.at 23.

In response to theggievance®n untmelinessboth parties move for sanctions under Rule
37(c)(1) of the Federal Rules of Civil Procedure.

DISCUSSION

Rule 37(c)(1) of the Federal Rules of Civil Procedure provides:

Failure to Disclose or Supplement. If a party fails to provide
information or identify a witness as required by Rule 26(a) or (e),
the party is not allowed to use that information or witness to supply
evidence on a motion, at a hearing, or at a trial, unless the failure
was substantially justified or is harmless. .

Fed. R. Civ. P. 37(c)(1). In addition to, or instead of, prohibiting the use of the information or
witness not properly disclosed or supplemende 37(c)(1) states that ti@Gourt:

(A) may order payment of the reasonable expenses, including
attorney's fees, caused by the failure;

(B) may inform the jury of the party's failure; and

(C) may impose other appropriate sanctions, including any of the
orders listed in Rule 37(b)(2)(A){{(vi).



Id. To determine whether to impose sanctions under Rule 37(c)(1), the Court must undertake thre
major steps(1l) determinethat a violation of Rule 26(a) or Rule 26(e) occurred;d@germine
whether the violation was substantially justified or harmless; (8ha¢hoosean appropriate
sanction for the violation, if one is foun8ee, e.g.Schmelzer v. MungWo. 3:16CV-00290-
GCS, 2019 WL 3842335 (S.D. Ill. Aug. 14, 2018nding a Rule 26(a) violation, then determining
the violation was not substantially jiieed or harmless, and then calibrating the appropriate
sanction)Taylor v. Cook Cty. Sheriff's OfficBo. 13 C 1856, 2018 WL 4101510 (N.D. Ill. Aug.
28, 2018)same).

Applying this threestep process to the timeliness grievances asserted by the pheties,
Court finds, for the reasons discussed below, that the samfti@asonable expenses both
partiesunder Rule 37(c)(1)(A) is the appropriagsult here.
A. Plaintiffs’ Motion ConcerningDr. Cohen

Plaintiffs move to exclude Dr. Cohen’s amended report for Jane Doe 4 and his spteadshee
and calculations relating to overtime and promotions, based on two purgiededery errors by
Defendant First, Plaintiffs assert that Defendant submitted an untimely amended exgedulis
for Jane Doe 4. Second, Plaintiffs argue that Defendant was late in producingicalsttet Dr.
Cohen relied on in rebutting Plaintiffs’ expert, David Gibson.

1. Spreadsheet Produced on September 6, 2019

Beginning withthe spreadsheetf calculations relating t®avid Gibsonthe Court first
addresses whether the September 6, 2019 production of Dr. Cohen’s spreadsheet constitutes a
violation under Rule 26(a) or Rule 26(e) of the Federal Rules of Civil Procedure. Ra)i X&)
controls the disclosure of expert witnesses for experts who must providetenweport. It

requires that an expert’s report contain:



(i) a complete statement of all opiniathg witness will express and
the basis and reasons for them,;

(ii) the facts or data considered by the witness in forming them;
(i) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of albpaations
authored in the previous 10 years;

(v) a list of all other cases in which, during the previous 4 years, the
witness testified as an expert at trial or by deposition; and

(vi) a statement of the compensation to be paid for the study and
testimonyin the case.

Fed. R. Civ. P. 26(a)(2)(B)In terms of timing, a party must make its expert witness disclosures
“at the times and in the sequence that the court orders.” Fed. R. Civ. P. 26(a)(2)(D).

Here, the Court has no trouble finding that Defensenthted Rule 26(a) when it produced
Dr. Cohen’s spreadsheet on September 6, 2049 Defendanthas properly concededany
calculations performed by Dr. Cohen should have been included with his exped oepAttgust
9, 2019.” Doc. [273] at 4. Indeed, tB®urt ordered that Dr. Cohen’s expert report be served on
Plaintiffs’ counsel by Augus, 2019 Doc. [204]. Under Rule 26(a)(2)(B) and (a)(2)(D), that
meant Defendant needed to serve a report containing Dr. Cohen’s opia®mgll as thdasis
and reasons for those opinions” by August 9, 20&Ish v. McCain Foods LtB1 F.3d 722, 727
(7th Cir. 1996). A full and complete disclosure under Rule 26(a)(2)(B) thus required Defendant
to produce all of the calculations that Dr. Cohen relied upon in forming his opiQiass.law in
this circuit further supports this conclusi@eeParamount Media Grp., Inc. v. Vill. of Bellwood
308 F.R.D. 162, 168 (N.D. Ill. 2015)pjections overruledNo. 13 C 3994, 2015 WL 5307483
(N.D. lll. Sept. 10, 205) (“[W]here the expert brinds experience or expertise to bear on hard
numbers, those numbers have to be revegjediton Real Estate Investments, LLC v. Allied Waste
Transp., Inc. No. 06CV-0825MJIR-DGW, 2008 WL 4148577 (S.D. lll. Sept. 3008)(finding

Rule 26 error where party failed to disclose expert’s detailed measuremdrmsliculations based



on those measurements prior to expert’s deposititspenscheid v. DirectSat USA, L. 09
CV-625BBC, 2011 WL 13209302 (W.D. Wis. May 12011) (holdingexpert report did not
comply with Rule 26(a)(2)(B) where exhibits and calculations were disclasgd Defendant
therefore violated Rule 26(a) in its late disclosure of Dr. Cohen’s spreadsheet.

Having found a Rule 26(a) error, the Conext assesses whether Defendant’s failure “was
substantially justified or is harmless.” Fed. R. Civ. P. 37(c)(fyhether a failure to comply with
Rule 26(a) or (e) is substantially justified, harmless, or warrants samdsidaft to the broad
discreaion of the district court. Dynegy Mktg. & Trade v. Multiut Corp648 F.3d 506, 514 (7th
Cir. 2011)(citing David v. Caterpillar, Inc.324 F.3d 851, 857 (7th C2003). The Court does
not need to fake explicit findings concerning the existence of a substantial justificatithve or
harmlessness of a failure to disclogedterpillar, 324 F.3d at 857 (quotingyoodworker's Supply,

Inc. v. Principal Mut. Life Ins. Cp170 F.3d 985, 993 (10th Cir. 1999However, courts in this
Circuit weigh the following factors when determining whether a partyfsréais substantially
justified or harmless:(1) the prejudice or surprise to the party against whom the evidence is
offered; (2) the ability of the party to cure the prejudice; (3) the likelihoddsafiption to the trial,

and (4) the bad faith or willfulness involved in not disclosing the evidence at aar datk’ Id.

Here, under thefirst two Caterpillar factors Defendant’s error was not suastially
justified or harmlessPlaintiffs prepared to take Dr. Cohen’s deposition based on the report served
on August 9, 2019. In that report, Dr. Cohen stated that Plaintiffs’ expert, David Gibson, made
assumptions regarding promotions that led toiremease in his calculated damages of over
$640,000. Doc. [258] at 10. When Plaintiffs asked about this statement at Dr. Cohen’s
deposition on September 3, 2019, they learned for the first time that Dr. Cohen relied upon

calculations in an Excel spredd®t to come up with his $640,000 conclusian. Then, after



learning about the spreadsheet, Plaintiffs did not receive the spreadsh&sptetinber 6, 2019

three days after Dr. Cohen’s deposition and three business days before Plauntiébuttal
reports were due. Doc. [255] at 5. If Dr. Cohen’s spreadsheet had been propérkedizc
August 9, 2019, Plaintiffs would have had nearly four weeks to analyze the spreadsidistuss

the calculations with their expert before depoding Cohen. Instead, because of Defendant’s
submission of the spreadshatterthe deposition had been completethintiffsdid not have time

to preparespecificdepositionquestions about the spreadsheet, and Plaintiffs were left with three
business days to address the calculations with thenebuttal expert, David Gibson. Plaintiffs
were thus prejudiced by the late production of the spreadsheet.

Plaintiffs could not cure the prejudice caused by the late production et their sur
rebutil report deadlingSeptember 11, 201@nd the close of expert discovd§eptember 13,
2019) looming,there was not enough time. One week is hardly enough time to schedule a
deposition let alone review a spreadsheet with an expegpare for and take another deposition,
andcreatea revised surebuttal report. In this case, as Plaintiffs note, an extension of the expert
discovery deadline was not an option, as the Court has previously stated that theissmpesry
close date was a firm deadlineDoc. [255] at 7; Doc. [222].

The Court therefore finds that the first t@aterpillar factors, prejudice and opportunity
to cure, demonstrate that Defendant’s late production of Dr. Cohen’s spreadsheettwas
substantially justified or harmles3he Court is in good company in so findin§ee Alton2008
WL 4148577 at *2 (finding plaintiff suffered prejudice as a result of defendant’s Xaterte
disclosures where plaintiff's expert did not have the benefit of the tardynafmn and where
plaintiff's counsel was not able to thoroughly prepare to depose defendant’s exgeet)scheid

2011 WL 13209302 at *4 (holding defendants were prejudiced by the late disclosure of plaintiffs’



expert’s exhibits and calculations, reasgn“If defendants had received the exhibits and
calculations used to create Dr. Lewin's damages report sooner, their owh agdrhave
responded to those calculations and defendants could have had more than six days thereview t
exhibits and preparer Dr. Lewin's depositiofi).

At first blush, the thirdCaterpillar factor, disruption to trial, does not weigh in favor of
sanctions here. The Court has not set a trialygateHowever, [l]ate disclosure is not harmless
within the meaning of Rule 37 simply because there is time to reopen or to extendrgliscove
Hard Surface Solutions, Inc. v. Sherwifilliams Co, 271 F.R.D. 612, 617 (N.D. Ill. 201(3ee
alsoTrinity Homes, LLC v. Ohio Cas. Ins. Co. Gigo. 1:04CV-01920SEB, 2011 WL 226127,
at*5 (S.D. Ind. June 8, 201X)The absence of a current trial setting does not render the late
disclosures harmless. Missing expert disclosure deadlines tends to work @ah#audc on case
managemeril). In Taylor v. Cook Countgheriff's Office, et al.the defendants, who failed to
make a timely Rule 26(a)(1) disclosuseggestethatthe plaintiffwas not prejudiced because no
trial date had been sent and discovery was ongai8 WL 4101510, at *4. Thaistrict court
rejectedthe defendantsargument, holding that “the fact that no trial date yet has been set is not
an adequate justification for failure to comply with discovery obligatidis. The Taylor court
further noted that the defendanfiailure causedhe plaintff and thecourtto “expend unnecessary
time and resources on a matter that should have been produced earliefd. . So"too here,
Defendant’s failure to timely produce Dr. Cohen’s spreadsheet willtrestiie expenditure of
unnecessary time andsurces for something that should have been produced with Dr. Cohen’s
original report in Augustiegardless of whether a trial date had been set.

The fourth Caterpillar factor is not met hereas theCourt does not find that Defendant

actedwillfully or in bad faith. However, under Rule 37, “a showing of willfulness, bad faith, or



fault is necessary only when dismissal or default is imposed as a discoveiysamnaylor, 2018

WL 4101510, at *3quotinge360 Insight, Inc. v. Spamhaus Ryaj 658 F.3d 637, 642 (7th Cir.
2011). Negligence is “a degree of fault sufficient for imposing sanctiolts.”In this case,
Defendant asserts that it learned about Dr. Cohen’s spreadsheesamihéime Plaintiffs did,
duringDr. Cohen’sdepositionDoc. [273] at 4. The Court has no reason to believe that Defendant
purposefully withheld Dr. Cohen’s spreadsheet from Plaintiffs, and Plaidiiffeot suggest
otherwise This is a case of negligereaot intentional conduct. In any event, the Court finds
that the prejudice suffered by Plaintiffs and their inability to cure thatiqlicgj are dispositive on

this issue.

While Defendant admits the spreadsheet should have been produced on August 9, 2019,
Defendant argues that exclusion under R3féc)(1) is not appropriate in this case. Defendant
asserts that the calculations in the spreadsheet originate from Plainifést,eDavid Gibson.

Doc. [273] at 5. Defendant further argues that Plaintiffs could have taken a break tterin
deposition to review the calculations at the time of the depositioh at 6. According to
Defendant, that is what it did when 44 pages of additional documents were produced at the
deposition of David Gibsond. at 7.

Neither of Defendant’s justifications persuade the Court that Defendatet’grtaduction
was substantially justified or harmless. Dr. Colsean expert rebutting Plaintiffs’ expert, David
Gibson. That Dr. Cohen’s calculations originate in calculations formed by Dav$triis not
surprising; nor does it eliminate the prejudice caused by having a five-pagespeet produced
three days after an expert’s depositiSeeDoc. [273] at Ex. E. Even if Dr. Cohen’s calculations
“simply involved subtracting” David Gibson’s numberd, at 6, Plaintiffs were nevertheless

prejudiced because they did not have sufficient time to review that subtragticheir experbor



prepare deposition questions in advance of the deposiihren Plaintiffs attempted to question
Dr. Cohen on the spreadsheet calculations, without the spreadsheet in front of him, he was unable
to provide meaningful testimony on his underlying calculations. Doc. [275] at 4. Defenda
claim that Plaintiffs should have taken a break during the deposition to reviewlth&atons
likewisefails. Assuming thaDefendant could have produced the spreadsheet on the day of Dr.
Cohen’s depositioh,a onehour or even twdour break does not make up for the weeks lost by
the late disclosure, during which time Plaintiffs codldve consulted with their expert.
Accordingly, the Court finds that Defendant’s late disclosure of Dr. Cohen’adsbreet was not
substantially justified or harmless.

2. Amended Rebuttal Report for Jane Doe 4

Turning next to Dr. Cohen’s amended rebuttal report for Jane Doe 4, the Court must first
determine whether a violation of Rule 26(a) or Rule 26(e) has occurred. Plaintifilacothat
Defendant withdrew its other expert, Dr. Goldstein, on August 19, 2019, but failed ta.tell D
Cohen about that withdrawal until the morning of his deposition, even though Dr. Cohen’s report
on Jane Doe 4 quoted Dr. Goldstein. Then, three days after Dr. Cohen’s deposition, Defendant
submitted a revised report for Jane Doe 4, which scrubbed any meinbonGoldstein. Because
Defendant did not decide to withdraw Dr. Goldstein until after Dr. Cohen’s expedsilise was
due, Dr. Cohen’s amended rebuttal report for Jane Doe 4 is best framed as a supgplément
initial report Supplemental disclosurésare permitted when they are based on information
acquired subsequent to the original disclosure, or a realization that the odigiriabure was

incomplete or incorrect Baldwin Graphic Systems, Inc. v. Siebert, 18005 WL 1300763, at *2

! Plaintiffs argue that the spreadsheet could not have been produced at Dr. Coheitisriepos
because Dr. Cohen represented that it would take a long time to retrievestidsbpet. Doc.
[275] at 4 n.1.

10



(N.D. lll. Feb. 22, 2005). Rule 26(e)(2) governs the supplementing of expert disclosures. It
provides: For an expert whose report must be disclosed under Rule 26(a)(2)(B), the party's duty
to supplement extends both to information included in the report and to information given during
the expert's deposition. Any additions or changes to this information must beeatidzyabe time

the party's pretrial disclosures under Rule 26(a)(3) are due.” Fed. R. Cifef2R6According

to Ruke 26(a)(3(B), “[u]nless the court orders otherwise, [pretrial] disclosures must be made at
least 30 days before trial.” Fed. R. Civ. P. 26(a)(3)(B).

Here, t is not clear that Defendant’s amended report for Jane Doe 4 violates Rule 26(e).
Becausdhe Court has not set a deadline for supplemental disclosures, Rule 26(e) requires that
additions or changes to Dr. Cohen’s report be disclosed at least 30 daysoprial. Thus,
Defendant technicallgubmitted Dr. Cohen’s amended report more than 30 days prior Ito tria
because #rial date has not yet been ordered. Defendant’s submission was prior to the close of
expert discovery on September 13, 2@&9well By its plain terms, Defendant appears to have
honored Rule 26(e).

Plaintiffs suggest that Defendant should have sought leave of court to amend Dr. Cohen’s
expert reporafter the August 9, 2019 deadline for his original report. Doc. [3] &ti8.certainly
true that parties cannot use Rule 26(e)’s supplemental disclosure obligatioertd exginal
deadlines or “sandbag one’s opponent with claims and issues which should have been included in
the original repott Trinity Homes2011 WL 2261297, at *@nternal quotation marks and citation
omitted). Nor can parties issue new expert opinions under the guise of supplefemnolaia
Tech. LLC v. ArvinMeritor, In¢.361 F.Supp.2d 797, 807 (N.D.IlI.2005) (“[i]f the latéled
opinions are new, they must be strickenThus, the Court's first step is to determine whether the

statements by [the expert] are new or contradictory opinions.”).

11



However,it is the party’s duty to supplement its expert discloswiesn the party learns
that something is incorrect with the original report; leave of court is not reqWgson v.
Sundstrand Corp No. 99 C 6944, 2003 WL 22012673, at *7 (N.D. Ill. Aug. 25, 2q0Bgderal
Rule of Civil Procedure 26(e)(1) imposesabiigationto supplemenan expert disclosure if the
party learns that in some material respect the information disclosed is incoonpheterrect. The
Rule does not suggest that leave of court is required.”) (internal quotation marksadiod cit
omitted) (emphasis in originalDr Distributors, LLC v. 21 Century Smoking, Inblo. 12 CV
50324, 2016 WL 4077107, at *2 (N.D. lll. Aug. 1, 2018)Vhen experts discover that something
in their reports or depositions must be changed, exprrssissue supplements pursuant to Rule
26(e)(2). . . Here, the parties have approached the problem backwdefendants have sought
permission (which they did not need) to offer a supplemental report (whictheiaduty). . . .”)
(citation omitted) (emphasis in original).

Applying those principles to the facts of this case, Dr. Cohen’s amended redpotalfor
Jane Doe 4 does not constitute an unfaipkpentunder Rule 26(e)(2)As an initial matter, Dr.
Cohen’s amended rebuttal report does not contain any new opinions. ltisteatended report
“deleted the reference to Dr. Goldstein’s report from the list of documeanésved and deleted
five sentences and a single phrase from the report which referend@dl@stein.” Doc. [273] at
3; seeDoc. [275] at 2. The amended rebuttal report for Jane Doe 4 did not change Dr. Cohen’s
original opinion about Jane Doe 4 either. Rather, the amended rebuttal report smguga any
evidence of Dr. Cohen’s reliance on Dr. Goldstein. The Court therefore cannot see how the
amended rebuttal report is improper under Rule 26(e).

Even if the Court did findhat Defendant’s submission of the amended rebuttal report

violatedRule 26(e), the violation appeagbstantially justified or harmless. Plaintiffs argue that

12



they were prejudiced by Dr. Cohen’s amended rebuttal report for two reasornsth&yrglaim
that if the amended report stands, they will be “unable to challenge Dr. Cobkarge on Dr.
Goldstein to form some of his conclusions in the original report and limit both whasented

at summary judgment and at trial.” Doc. [275] at 3. Secoraintifs state that they spent
“significant time and money both preparing and deposing Dr. Cohen based os hepgubmitted
on August 9.ld. Plaintiffs’ former assertion is meritless, while the latteuld have beer-and
already has been to a certa@rtent—cured. The amended rebuttal report does not make Dr.
Cohen’s original report disappear. Plaintiffs will still be able to use figenal report, and the
amended report thttey assertmagically erases Dr. Goldstein and her influence on Dr. €she
report for Jane Doe4to impeach Dr. Cohen’s credibiliy The Court is sympathetic to Plaintiffs’
issues with regard to the time and money spent preparing for Dr. Cohen’sidapddibwever,

as Plaintiffs concede, they were on notice as earhAuwpist 19, 2019 that Defendant was
withdrawing any and all reliance on Dr. Goldstehee, e.g.Doc. [255] al. Plaintiffs were also
able to probe Dr. Cohen’s reliance on Dr. Goldstein. Specifically, Plaimdfe able to ask
whether Dr. Goldstein’s report played a role in the creation of Dr. Cohen’s r&paat. 34.
Plaintiffs were also able to secure an admission from Dr. Cohen that he considézettiBiein’s
report to be significant and confirmatory of his opinitzh.at 3. In contrast to Defendant’s late
submission of underlying calculations that should have been submitted with Dr. Cohdna orig

report, the amended rebuttal report was relatively harmless.

2 To the extent Plaintiffs are arguing that Defant violated Rule 26(a)(2)(B)(i) & (i) by
deleting one of the bases for Dr. Cohen’s oping@eDoc. [275] at 2, and seek to wholly
exclude certain opinions in a trial, that argument is better addressed in a imditiane prior to
trial.

13



B. Defendant’s Motion to Strike Untimely Witness Disclosures

Turning to Defendant’s motion to strike the untimely witness disclosures of the husbands
of Jane Doe 1 and Jane Doe 3, Doc. [267], the Court must, once more, address whether there has
been a violation of Rule 26(a) or Rule 26(e). Defendant’s central daimat “[m]ore than four
months after fact discovery closed . . . Plaintiffs served Amended Rule 2G{msxDsures on
Defendant [which] included two new witnesses: Jane Doe 1's husband and Jane DdesBid.hus
Doc. [268]at 1. Rule 26(a)(1) requirethat a party “provide to the other parties . . . the name and,
if known, the address and telephone number of each individual likely to have discoverable
information—alongwith the subjects of that informatierthat the disclosing party may use to
support its claims or defenses, unless the use would be solely for impeachment.” FedPR. C
26(a)(1)(A)(i). Unless a different time is “set by stipulation or coudent the initial disclosures
must be made “within 14 days after the parties’ Rule 26(f) conference.” FE€d..R. 26(a)(1)(C).

Under Rule 26(e)(1), “A party who has made a disclosure under Rule 26(a) . . . must supplement
or correct its disclosure or response . . . in a timely manner if the party teat in some material
respect the disokure or response is incomplete or incorrect, and if the additional or corrective
information has not otherwise been made known to the other parties during the discosesg pr

or in writing . . . .” Fed. R. Civ. P. 26(e)(1)(A).

Plaintiffs’ correction of its initial disclosureand the resulting addition of two new
witnessesfour months after the close of fact discoveryplatesRule 26(e). First, Plaintiffs’
correction of its initial disclosures was not timely. The tardiness is stamkjdering Plaintiffs’
inclusion of the husband of Jane Doe 2 (but not the husbands of Jane Doe 1 and Jane Doe 3) on
March 25, 2019, as well as Plaintiffs’ first set of amended initial disclosum@sApril 10, 2019,

which also failed to include the husbands of Jane Doe 1 and Jane Doe 3 as witnesses.

14



Plaintiffs concede that the current disclosure is untimely, and the failurentifydbese
witnesses or supplement its disclosures earlier was inadvertent. Doc. [276] Hbwever,
Plaintiffs argue thahe husbands of Jane Dband Jane DoeBere “made known” to Defendant
in the course of discovery. In support of this argument, Plaintiffs state that on ben@n2018,
Defendant stated its intent to depose the Jane Doe splilsddl. Plaintiffs additionally list the
instances in which the husbands of Jane Doe 1 or Jane Doe 3 were mentioned or discussed
throughout discoverySeeid. at 25. For example, Platiffs providethe number of times Jane
Doe 1's husband was discussed in the depositions of oktheas 2. Plaintiffs also cite mentions
of the spouses in the complaint and Plaintiffs’ interrogatory responses as evitiahdhe
Defendant was aware of the husbands of Jane Doe 1 and JaBeMaimtiffs refer to three cases
in support of their positioas well (1) Wells v. Berger, Newmark & Fenchel, P.No. CIV.A. 07
C 3061, 2008 WL 4365972 (N.D. Ill. Mar. 18, 2008)) Buffone v. Rosebud Restaurants,.,Inc
No. CIV.A. 05C5551, 2006 WL 2425327 (N.D. Ill. Aug. 21, 2006); and)ayid v. Caterpillar,
Inc., 324 F.3d 851 (7th Cir. 2003Y. at 56.

Plaintiffs’ cases and reasode not convince the Court that Defendant was sufficiently on
notice in this case to satisfy Rule 26(e)(1). To begin, each of the cases citinhiffsPis
distinguishable from the facts here because of the marital privilegeasgplay. That is, unlike
the complaning parties inWells Buffone andCaterpillar, Defendant here considered and ruled
out the husbands of Jane Doe 1 and Jane Doe 3 as deponents because Plaintiffs had indicated in
discovery responses that the husbands of Jane Doe 1 and Jane Doe 3 did not have responsive
information that was not protected by marital privilege.

In Wells a sexual harassment case, the defendamtloyer moved to exclude four

witnessesformer employees of the defendawho were disclosed irthe plaintiff employee’s

15



amended Rule 26(a)(1) disclosures two days before discovery closed. 2008 WL 4365872
The plaintiff inWellsargued that the witnesses were properly disclosed in discovery, and that to
the extent the disclosures were untimely, there was no prejiadibe defendantd. at *2. The
Wells court agreed, reasoning that one of the contested witnesses was made known during a
deposition, while the other three witnesses’ addresses had been provided to defendatiidbefor
litigation even begarld. at 3. The Court further observed that if defendant “was prejudiced by
the late disclosure, it could have sought a limited extension of discovery to depestothes
employees.ld. The defendant ilvells unlike the Defendant in this case, had no reason to think
that the former employees discussed during discovery were off limits dug poiatege issues.
Additionally, theWellsdefendant’s failure to seek to depose the former employees upon receiving
the amended Rule 26(a)(1) signaled a lack ejfuglice to the court. Here, Defendant specifically
requested that Plaintiffs file a motion to reopen discovery and present the husbanestoiela
and Jane Doe 3, in order to cure the prejudice resulting from the late disclDarg68] at 5
Plantiffs have refused to present the witnesses because they do not want to gndaDefa
second bite at the apple when discovery is closed.” Doc. [276MaeBsis dissimilar to this case.
Buffoneis likewise inapposite. IBuffone the defendant employer in a Pregnancy
Discrimination Act case moved to bar the testimony of plaintiff's mo@@d6 WL 2425327, at
*3. Defendant claimed that it did not learn about plaintiff’'s mother until 13 days befmavdry
closed, and that there was insufficient time to depose her before the close ofrgisdoWaintiff
responded that her mother had been disclosed during Plaintiff's deposition and submi&ed an “
mail showing that despite her offer to assist in arranging [the mother’s] tleppgiefendant]
failed to exercise due diligencdd. The Buffonecourt found plaintiff's arguments persuasive,

stating that deferaht’s decision to depose the Plaintiff near the end of the discovery period
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“resulted in a foreseeably short time to follow up on [plaintiff's] deposititsh.” Even so, the
court reflected, defendant had nearly two weeks before the close of discoveppse glaintiff's
mother but failed to do std. Defendant’s failure here to depose the husbands of Jane Doe 1 and
Jane Doe 3 did not resfifom Defendant’s lack of diligence. Instead, Defendant was led to believe
that the husbands of Jane Doe 1 and Jane Doe 3 would not hayeiwileged, relevant
information. Additionally, Defendant could not take the depositions once it learnewisther
because, by that timéact discovery had been closed for over four monBigffones facts thus

do not squargvith the facts of this case.

Finally, Caterpillar is the least similar of the cases asserted by Plaintiffs. In that case, the
district court had concluded that the exclusion of a witness’ testimony was not required under
Rule37 as a sanction for plaintiff's “failure to timely disclose théstanceof [the witness’]
testimony.” 324 F.3d at 856 (emphasis added). In coming to its conclusion, thoe clistri noed
that the contested witness had been “listed as a potential witness nearly a yeertaitibefore
trial.” Id. at 857. The court also observed that defendant did not seek a continuance to obtain
additional information to rebut the contested witnésstimony.ld. Defendant, moreover, had
introduced evidence at trial that directly rebutted the contested witnssiday that defendant
was complaining abould. Caterpillaris easily distinguished. Specificalljzet Seventh Circuit
upheld the ditrict court’s finding in light of several facthat are clearlynot present in this
litigation: defendant knew the contested witness was a potential witness feeaighonths; the
defendant had interviewed the contested witness “and learned the sfibjedestimony prior to
trial”; defendant did not seek a continuance; and defendant was able to directljieatnritested

testimony at trialld. at 858. Accordingly, Caterpillar is inapplicable to the situation here.
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Defendant argues that “knowg an individual exists does not equate with knowing that the
witnes$] has discoverable information related to the claims or defenses at issue in,thet sui
alone that the witness has fitgind knowledge of admissible evidence and may testify at trial.”
Doc. [281] at1-2. The Court agrees. When a party discloses w#@® on their Rule 26(a)(1)
disclosure, it signals that a party may seek to call these witnesses in their-clisd at trial.

That, in turn, alerts the opposing party that deposing those witnesses may barganesder to

learn the substance ofetin testimony, ando ensure that they do not hear the testimony for the
first time at trial. Here, with Plaintiffdailure to timely disclose these two witnesses, Defendant

is now in a position where it doesot know the substance of the witnessasn-privileged
testimony, anddefendant hasot had the opportunity to explore the ém$or their testimony,
examine their credibility, question them @levantdocuments, oidentify areas of impeachment,

if any. SeeFed. R. Civ. P. 26(a)(1)(A)(i) & Advisory Committee Comments to 1993 Amendments
(“As officers of the court, counsel are expected to disclose the identity of thesagperho may

be used by them as witnesses or who, if their potential testimony were knownyeaggmably

be expected to be deposed or called as a witness by any of the other partiesadgriatiedity the
general topics on which such persons have information should not be burdensome, andtwill assi
other parties in deciding which depositions will actually be ne&defkee also Smith v. Aurora
Public Schools318 F.R.D. 429, 431 (D. Colo. 2016) (notitifjone party lists a potential witness

on its Rule 26 disclosures, the other parties know that they might see or hear thatsperson’
testimony for the first time at summary judgment or trial. The other parties can thenamak
calculated decision whether to seek discovery from that person and therelyentitegpossibility

of surprise . . . .”) Plaintiffs’ disclosure of those witnesses 4 months after the close of digcov

therefore violated Rule 26(e)(1) of the Federal Rules of Civil Procedure.
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In light of the Court’s finding that Plaintiffs violated Rule 26(e), the Court must dpely
Caterpillar factors to determine whether Plaintiffs’ discovery failure was sulalignustified or
harmless. The first twBaterpillar factors, prejudice and opportunity to cure, cleartiicate that
Plaintiffs’ failure was not substantially justified or harmleBsefendant has suffered harm in light
of Plaintiffs’ late disclosuref witnesses. Defendahasbeen deprived the opportunity to depose
these witnesses as a result of the late disclosanelthe late witness disclosures could have
impacted other decisions made during the course of litigafeaOllier v. Sweetwater Uan
High Sch. Dist 267 F.R.D. 339, 343 (S.D. Cal. 2010), aff'd, 768 F.3d 843 (9th Cir. 2014)
(discussing harms thatould arise as the result of tardy witness disclosureBecause fact
discovery had been closed for over four months by the time Defendant learned thdtsPlainti
planned on utilizing the husbands of Jane Doe 1 and Jane Doe 3 to support their claim, Defendant
could not cure the prejudice without the cooperation of Plaintiffs, and an order from this Court
reopening discovery. The Court therefore finds that the firsQaterpillar factors demonstrate
the harm and lack of justification in Plaintiffs’ failure.

As discussed abova the Court’s analysis on Dr. Cohen’s tardy spreadsheet production
the thirdCaterpillar factor, disruption to trial, is not determinative in this case. The Court’s prior
analysiswith respect to the fourtGaterpillar factor applies here as well. The Court has no reason
to believethat Plaintiffs’ failure to identify the husbands of Jane Doe 1 and Jane Doe 3 asasitness
was willful or in bad faith. However, the Court does not need to make such a finding to determine
that Plaintiffs’ Rule 26(e)(2) failure was not substantially justified or hasnld3ue to the
prejudice suffered by Defendant that it was not able to cure, the Court finds dlrdtffel

Rule26(e) failure was not harmless or substantially justified.
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C. Appropriate Sanctions for Plaintiff sand Defendant

Having established th&ioth Plaintiffs and Defendant have committed violations of Rule
26(a) and Rule 26(e) that were not substantially justified or harmless, the Counextasidress
the appropriate sanctiotisat should be imposed ftie violations Specifically, the violations
found are the late production of Dr. Cohen’s spreadsheets and Plafatiifiiee to timely disclos
the husbands of Jane Doe 1 and Jane Doe 3.

Rule 37(c)(1) provides the sanction of exclusion for unjustified, harmful violatidRalef
26(a) and Rule 26(e). Yet, the Seventh Circuit has cautioned courts to consialéertregive
sanctions available to themg¢ludingthe payment of reasonabbegpenses under Rule 37(c)(1)(A).
Musser v. Gentiva Health Sery856 F.3d 751, 760 (7th Cir. 2004). Exclusion is an extreme and
harsh remedySeeDuff v. GrandberryNo. 14 CV 8967, 2017 WL 1375539, at *2 (N.D. Ill. Apr.

17, 2017) “In the normal course of events, justice is dispensed by the hearing of cases on thei
merits.”Musser 356 F.3d a?59(internal quotation marks and citation omittety Rule 37(c)(1)
sanction must be one that a reasonable jurist, apprised of all the circumstances, would have chosen
as proportionate to the infractiGhWeistock v. Midwestern Reg'l Med. CNo. 07 C 1678, 2010

WL 1655449, at *3 (N.D. Ill. Apr. 23, 201@uotingSalgado by Salgado v. Gen. Motors Corp

150 F.3d 735, 740 (7th Cir.1998)

The exclusion asked for by each partgre too severe, given the status of the case.
Plaintiffs ask that Dr. Cohen’s amended rebuttal report for Jane Doe 4 be stricken,tdmsl tha
spreadsheet and calculations relating to overtime and promdiessricken, as well as any
references to those calculations in his report. Defendant asks that Plairtidisdubfrom calling
the husbands of Jane Doe 1 and Jane Doe 3 as witnesses or relying on them as witngsses in an

way. However, at this stage the litigation, the Court can order a cure for the prejudice caused
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by each party’s discovery failures, while still allowing the case to bl lngsits merits. Because
no trial date is in place, and summary judgment briefing hageta@ommenced, the Court can
reopen discovery for the limited purpose of addressing the discovery issues telBtinGohers
spreadsheewnd the husbands of Jane Doe 1 and Jane Doe 3.

In this casethe additionalpunishment that fits the crimefor Plaintiffs and Defendant
isthe payment of reasonable expenses under Rule 37(c)(M@e specificallythe Court orders
thateach party shall pay the reasonable expenses for the boéfingir respective motionand
for depositionggrowing out ofthe party’'sdiscovery failure. For Plaintiffs, that means Plaintiffs
shall pay Defendant “the reasonable expenses, including attorney’s fleethe briefing on
Plaintiffs’ failure to timely disclose the husbands of Jane Doe 1 and Jane Doe 3. Fed.RR. Civ
37(c)(1)(A). Plaintiffs shall further pay for the court repostetilized in the depositions of the
husbands of Jane Doe 1 and Jane Doe 3. Defendant, in turn, shall pay Plaintiffs the reasonable
expenses, including attorney’s fees, for the briein@pefendant’s motion to exclude Dr. Cohen.
In addition, Defendant will pay for the court reporter utilized in the reopened depositDr.
Cohen.

Ordering a party to bear certain costs necessitated by the reopeningookdiaie such
as the cosbf a court reporteris a triedandtrue sanction in this CircuitSchmelzer v. Mungy
2019 WL 3842335, provides an example. Sitchmelzera personal injury caséje court found
that the plaintiff violated Rule 26(a)(2)(eyhen he failed to formally designate his treating
physicians as expert withessés. at *3. The court found thahe plaintiff's Rule 26(a)(2)(c)
violation was not harmless because the defendants, who had already deposed ffis {kzatitig
physicians as neaxperts, were denied the opportunity to depose the treating physicians as expert

witnessesld. at *5. In order to cure the prejudice caused by the plaintif&gnatiorfailure, the
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court allowedthe defendantdo redepose the treating physicians for 2.5 hours on their
gualifications, opinions, and othipicsthat the defendants would have as&abdutat the original
depositions, had the witnesses been properly discisserpes.|d. at *7. The court also ordered
that the plaintiff pay for witness fees, court reporter fees, fees foesabi documents, and
attorney’s fees incurred during the reopened depositions.

Courts in this circuit have employed varidi@sms of this deposition fee sanctiorSee
Taylor, 2018 WL 4101510, at *5 (ordering violating party to pay the scfist reconvening
concluded depositions, including the attorney’s fees for one of the opposing lawyers tohattend t
depositions)PDuff, 2017 WL1375539, at *3 (ordering violating party to provide amended report
for its expert and pay for the cost of the expert's time and travel in atteady subsequent
deposition, as well as the court reporter and transcript f€en}; States, Se. & Sw. Ardansion
Fund v. Nagy Ready Mix, Indo. 10 CV 0358, 2012 WL 6720447, at(M.D. lll. Dec. 27, 2012)
(ordering violating party to pay for other party’s reasonable cogisfegs associated with
preparing for and attending witness’ deposition). Here, the Court finds the deposition cos
sanctions should be limited to the court reporter fees, as an award of attorreywsdde be too
harsh

While the Court has found that the amendment to Dr. Cohen’s supplemental repoot was
improper, and in any evertarmless, the Court will allow Plaintiff to question Dr. Cohen about
the amended repotiecause it came after his deposition. Since the Court is allowing a re
deposition to occur anyway, it makes sense to include this area of questioning to leiswre t
further disputes will arise frotmeamended report. The Court will also permit Plaiatiéfamend

Dr. Gibson’s report accordingly.
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The Court exercises its substantial discretion in managing discovery anch@misat its
orders are complied with through these Rule 37 sanctions. The sanctions imposed here are
proportionate to the discovery failures. Even though the Court is addressing the pregudied
by allowingthelimited reopening of fact and expert discovergure these errgrsuring the harm
through additional discovery is not the Court’s only concern. There must be additional
consequences for discovery violations that affect the orderly administratioscoieiyand to
enforce the Court’s deadline, which parties rely upontake seriouslyeven ifthe violation is
done inadvertently or unintentionally. Accordingly, the Court finds thaipayment of the fees
and expenses identified aboaee proportional to the violatiamand appropriate to address the
discovery failures.

CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion to Exclude Amended Rebuttal ExpettRe
and Exclude and Strike All Overtime and Promotion CaleutaBased on Defendant’s Untimely
Disclosure or in the Alternative, Extend Expert Discovery to Allow Dr. Cohen’s [iepot be
Reopened and Gibson’s SRebuttal Report to be Amended [255] is granted in part and denied in
part. Expert discovery wilbe reopenedn a limited basis, so that Plaintiffs magydeposeDr.
Cohen. That deposition will be limited to questi@mesicerningthe spreadsheet of calculations
produced on September 6, 2019, as well as Dr. Cohen’s amended rebuttal report for Jane Doe 4.
The depsition shall take no longer thaméehours. Plaintiffs will additionally havi4 daysfrom
that deposition to amend the sgebuttal report of David Gibson. Defendant will pay the
reasonable expenses that Plaintiffs incurred in brintfirey motion,as well as the fees for the

court reporter in connection with the deposition of Dr. Cohen.
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Defendant’s Motion to Strike Untimely Witness Disclosures and Bar WigselR67] is
granted in part and denied in part. Fact discovery will be reopened on a limited basa, so t
Defendant can depose the husbands of Jane Doe 1 and Jane Doe 3. Plaintiffs will pay the
reasonable expenses that Defendant incurred in bringing its motion, as thellfaes of the court
reporters in connection with the depositions of the husbands of Jane Doe 1 and Jane Doe 3.

These orders, and the discovery tasks identifiddis opinion, shall be complied with by

November 22, 2019.

SO ORDERED.

Dated: October 18, 2019

et 2 24y

Sunil R. Harjani
United States Magistrate Judge
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