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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HARLAN TEN PAS

Plaintiff,
No. 18 C 3694

JudgeSara L. Ellis
THE LINCOLN NATIONAL LIFE

)
)
)
)
V. )
;
INSURANCE COMPANY, )

)

)

Defendant

OPINION AND ORDER

On August 31, 2014, Harlaren Pasa formertax attorney witiMcGladrey LLP
(“McGladrey), suffered a heart attatkatrequired hospitalization and stents in his artery.
Within a week he suffered two strokes ahddto take a medical leave of absence from work.
Ten Pas now brings this action against Lincoln National Insurance Compango(fl’), the
administator ofMcGladrey’s longterm disability plan for employegpursuant tahe Employee
Retirement Income Securifyct of 1974 (ERISA"), 29 U.S.C. 8§ 100&tseq. Ten Pas seeks a
declaratory judgment that Lincoln erred by settig)“first day of Disability,” Doc. 48 | 11, on
August 31, 2014, thereby reducing his monthgadility payments by several thousand dalla
because of a raise he received on September 1, 2014. The parties now bring crosgemotions
summary judgmentThe Court findghat setting Ten Pas’ first day of Disability on August 31,
2014, contravenes the plain language of the ERISA policy anditieln unreasonably
calculatechis benefits accding to his présepember 1salary. Consequently, the Court grants

summary judgment to Ten Pas.
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BACKGROUND

Ten Pas Heart Attack and Strokes

Ten Pas was a lead tax partner at the Chicago offieeGladrey, a tax and consulting
firm, now known as RSM US LLP. On Friday, August 29, 2014, Ten Pas worked a full day at
the office. Heworked part of the day on Saturday, August 30, and Sunday, August 31, before
going to his summer cabin in Wisconsin for the Labor Day weekend. While at his cabin, Ten
Pas suffered chest pains and went to Oconomowoc Memorial Hospital in Wiscbhsin.
treating ardiologist admitted Ten Pas to the intensive care @ritMonday, September 1,
which was Labor Day, Ten Pasdewent cardiac angidasty. The procedure included the
placement of a drugluting stent to keean occluded artery operPhysicians discharged Ten
Pas the next day, Tuesday, September 2, with several diagnoses, includinglialyiméarction,
i.e.a heart attack.

On Wednesday, September 3, Ten Pas returned to work at the office. Ten Pas went home
in the afternoon after experiencing some numbreess$)ater that day was admitted to the
emergency room at Highland Park Hospital in Highland Park, lllinben Pas wa¥ound to
have subacute infarction,” i.e. a stroke. Doc. 48 { 33. TereRwsned at thbospital
Wednesdy night and Thursday, before returning home on Friday, Septemker Saturday,
September 6, Ten Pagnt to Highland Park Hapital again and underwerd CT scan. The
treating physician noted that he had suffered an intracranial hemorfhag@as remained
hospitalized untiHighland Parkransferredlen Pago the Rehabilitation Institute of Chicago on

September 12. The Rehlitation Institute disclrged Ten Pas to his home on October 20.



Il. The Long-Term Disability Insurance Policy

Ten Pas was a participant in McGladselpngterm disability plan for employees, which
Lincoln administeredccording to the terms dMcGladreys Group LongTerm Disability
Insurance Policy (thePolicy’). The Policy paysd Total Disability Monthly Benefjt id. { 16,
to “Class 1”’employees after arElimination Period of 180 days oDisability, id. 11 11, 13.
The Elimination Periodbegins on he frst day of Disability’ and employeemayreturn to full-
time work during that periogolong as they accrue 180 daydm$ability, “caused by the same
or a related Sickness or Injury,” within a one-year period{ 11.

Ten Pas waa Class 1 empl@e,eligible forlongterm Disabilitybenefitsequal to 60%
of his basic monthly earnings. His benefits could “not exceed the amount shown in the
Employets financial records [or] the amount for which premium has been paild[.]f 19.
McGladrey paidoremiumson a monthly bas as a percentagé their payroll.

The Policy calculates an employed)Xenefits according to tremployeé monthly salary
on the ‘Determination Daté. Id.  19. The [RterminatiorDate is defined a&he last day
worked just pior to the date the Disability begifisld. “Disability” or “Disabled” means Total
Disability or Partial Disability’ Id. {7. Total Disability and “Totally Disabled” are defined as
“During the Elimination Period. . due to an Injury or Sicknessthnsured Employee is unable
to perform each of the Main Duties of his or her Own Occupétitth. 7. Partial Disability or
“Partially Disabled” are defined as: tbing the Elimination Period. . due to an Injury or
Sickness the Insured EmployEees unable to perform one or more of the Main Duties of his or
her Own Occupation; or is unable to perform such dutiegifoé- and is engaged in Partial
Disability Employment. Id. 8. Main Dutiesaredefined as job tasks thaare normally

required to perform an occupaticend “could not reasonably be modified or omittedd. T 10.



The Policy ado contains a provision defining Active Work:

ACTIVE WORK or ACTIVELY AT WORK means an
Employee’s fulitime performance of all Main Duties of his or her
Own Occupation, for the regularly scheduled number of hours, at:
1. the Employer’s usual place of business; or
2. any other business location where the Employer requires
the Employee to travel.

Unless disabled on the prior workday or on the day of absence, an
Employee will be considered Astely at Work on the following
days:
1. a Saturday, Sunday or holiday that is not a scheduled
workday;
2. apaid vacation day or other scheduled or unscheduled non-
workday; or
3. anonmedical leave of absence of 12 weeks or less,
whether take with the Employer’s por approval or on an
emergency basis.

Id. {1 21. Relevant to this casdje Active Work terminology is incorporatedtino sectionsof
the Policytitled “Effective Dats” and “Individual Termination.”ld. 1 20, 22; Doc. 48-1
at115. TheEffective Datesection states:
An Employee’s initial amount of coverage becomesctife at
12:01 a.m. on the latest of:
1. the first day of the Insurance Month following the date the
Employee becomes eligible for the coverage;
2. the date the Eployee resumes Active Work,not
Actively at Work on the day he or she becomes eligible;
3. the datehe Employee makes written application for
coverage . .
4. the date the Company approves the Employee’s Evidence
of Insurability, if required.
Id. 1 20 The Individual Terminatiorsection, under a provision titled “Continuation Rights,”
provides that: “@asing Active Work results in termination of the Insured Employee’s #iligib
for insurance, but . .[i]f an employee is absent due to Total Disabibtys engaged in Partial
Disability Employment coverage may be continued dufintpe Elimination riod; provided

the Company receives the required premium from the Employer{ 22



[l Initial Determination of Disability Benefits

In January 2015, McGlady and Ten Pas began submitting paperwork to LintmiTen
Pasto receivdong-termDisability benefits. McGladrey submitted an EmpldgeBtatement that
indicated Ten Pasast full day of work was September 5, 2014, and that his regular scheduled
work week was forty hours paveek, eight hours per day. Ten Pas submitted an Emptoyee’
Statement wérein he also indicated that his last full day of work was SeptemidcGladrey
and Ten Pas also submittieb Physician Statemenfsom doctos at theRehabilitation Institute
The firstwasfrom Dr. Elliot Roth, who Ten Pas first saw on September 16, 20t4Roth
indicated that Ten Pasymptoms began to appear on August 31, and that this wastéhe da
“recommend(ed) [that] the patient stop workd.  40. The secondiasfrom Dr. Susan
KeeshinwhoTen Padirst visitedon October 27, 2014Dr. Keeshinindicated that Ten Pas
symptoms firsappearedandthathe was first unable to work, on September 2.

Ten Pas’ last day of work was significant because Ten Pas earned $12psklyi-
until the pay period ending August 31, 2014. On SeptembeariPas received a raise that
increased his biveekly salary to $15,000. Given the discrepancy in the dates from Dr. Roth and
Dr. Keeshin on the one hand, andm Ten Pas and McGlagly on the othed,incoln attempted
to confirm Ten Padast full day ofwork. Lincoln contacted McGladr&sybenefits specialisind
askedfor documentation substantiatiign Paswork the first week of September. In response,
McGladrey indicated that hePaswas in the office on September 3 and that he worked from
home on September 4 and 5. McGladrey did not have any time sheets documenting Ten Pas’
hours. Lincoln also spoke for. Roth,Dr. Keeshin, ando Ten Passpouse.TenPas’ spouse
related thaTen Pas worked at the office the morning of September ghahtdeworked

remotely from the hospital on September 4 and 5.



Lincoln requested information regarding Ten Radies as a lead tax partner from
McGladrey. McGladrgresponded by submitting &New Partner Sketch Id. T 42. It listed
some of his job requiremenas: energetic leadership, highality technical expertise,
managenent ofnet services of at least $1 million, billaltileurs, and significant involvement in
sales to new clients. In a Disability Claim Job Analysis, McGladrey destiTen Pdgob
duties as“Tax partner responsible for reviewing and approving tax returns, tax planningsmem
and tax research membdd. 1 43. McGladrey also noted that Ters Bapervised ten to tiéen
people and that he was required to travel for work 10-15% ofrttee td.

On March 4, 2015, Lincoln informed Ten Pas that it had approved higdamg-
Disability claim and that it wasontinuing to investigate hislateof disability and salary asf
the date of disability’ Id. § 58. Lincoln explainethat it was'[c]urrently . . .using a date of
disability of 08/31/2014 and a salary of $25,000.00 per month,” and that it would issue a formal
determination after obtaing additional documentation from McGladrey areh Pas’
physicians.ld.; Doc. 48-4 at 220Shotly thereafter, Ten Pas submitted an amended Physician
Statement from Dr. RothDr. Roth crossed out his previous respdhaé Ten Pas’ symptoms
first app@redon August 31 and instd wrote September @r. Roth also amended thaate
you recommend(ed) the patient stop work” from August 31 to September 6. Doc. 48  60.

Lastly, Lincoln reviewed Ten Pas’ medical records. Besides describingakéen P
multiple haspitalizations, the rexds indicated that he “had no significant medical problems
prior to acute [myocardial infarction] on 8/31,” and that he “had recent drug elutimy st
placement on 9/1/2014 which was complicated by suspected periprocedurat esmga with

subsequent hemorrhagic conversioid’  70.



On May 27, 2015, Lincoln sent Ten Raketter informing him that it had approved his
Disability claim. The letter recountetle conflicting information surrounding his last day of
work andLincoln’s subsequent investigan. Lincoln concluded that Ten Pd3isability date
“the first day & Disability” under the Policyid. 1 11, wasAugust 31, 2014. Lincoln further
statecthat Ten Pas hagaiddisability premiums for the pay period ending dust31, 2014,
based on aesnirmonthly salary of $12,500. Thus, Lincolnalculated Ten Pas’ benefits
according to his monthly salary on August 325,000. His benefits, calculatedt 60% of his
monthly salarycame out t615,000 a month.Had Lincolncalculated Ten Pagienefis
according to his monthly salary after September 1, which$88900 a month, his monthly
Disability benefitswould have been $18,000 a month.

V. First Appeal

On November 20, 2015, Ten Pas appealed Lincoln’s determindtenPa argued that
he was ableat continue working and performing tMain Dutiesof his job consistently during
the first week of September, and therefoeewas not disabled before the stroke on September 6.
Ten Paslso argued that eveihhe was unable togrform his duties after August 31, he was not
“capabl[le] of becomintdisableduntil he was no longerActively at Work; which would occur
on the next business or work day following the [Labor Day] holiday weekend, Tuesday,
September 2, 2014.1d. 72.

As part of the appeal, Ten Pas submitted additional documentation, including a personal
affidavit detailing the work that he performed during the week of September 1 through
September 5. Ten Pas noted that on the evening of September 1 he worked feonotily
hospital, and tht he had -enailed some of his eworkers, informing them of the heart attack

and angioplasty” and encouraging them to “[K]eep the ship upright for a day orltvd.’80.

! Social Security disability incomferther reduced’en Pas’ benefits
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On September 2, Ten Pas continued to work remotely, twihiduded reviewing ieived e

mails and sending exails, with clients and eworkers? Id. { 82. On Wednesday, September 3,
Ten Pas’having been advised by [his] doctors that [he] was able to resume normalestiviti
returned to the officeld. 184. He sent and receidesmails at the office beforlee began
experiencing numbness in the afternedren he waadmittedto Highland Park Hospital. Ten
Pas continued teeceive and sendmails from the hospital ovéhenext two days.

Ten Pas alssubnitted affidavits of thee coeworkers, each stating that Ten Pas worked
remotely“at various times on September 1 through Septembeld5y 85. The affidavits stated
that:“The realities of our profession are such that we are sometimes requiretbtonpgork
remotely from pace out of the office, including the preparation and transmittal of electronic
correspondence and responding to electronic correspondddce.”

Finally, Ten Pas submitteahaffidavit from Dr. Roth which stated

In completingthe Original [Attending Physician Statement]

mistakenly indicated August 31, 2014 as the tlzé Harlan “stop

work.” The entry was mistaken for two reasoR#st, | had and

have no personal knowledge of Harlan’s condition prior to

September 16, 2014, tldate that | first saw himSecond, nothing

in Harlan’s medical records suggest that prior to Harlan’s stroke on

September 6, 2014, Harlan was unable to work.
Id. § 86. Dr. Roth opined that Ten Pas should have stopped working on September 6 rather than
August 31 as he haditially indicated

On February 19, 2016, Lincoln informed Ten Pas that it would dptsihitial decision
The determination letter recounted Ten Rasspitalizations and concluded thgd]tthough it
was reported that [TePas]did answer/send emaifiiom his laptop while in the hospital at times

and/or was working from home, we find that he did not at any point return tinfell-

performance of all main duties of his own occupation, for the regularly scheduledrrafmbe



hous. Id. 1 89. Thdetter continued: “Therefore, [Ten Pas] was not Actively at Work and he
was disabled as of 08/31/2014d.
V. Second Appeal

On May 27, 2016, Ten Pas soughfinal administrative appeah the same grounds as
his previous appeal. Hegured that the Policy éxpressly provides that an individual who is
actively at work on the last day of the work week remains, for the purposes of the Policy
actively at work until, at the earliest, the next business dily.f 92. On July 8, 2016, Lincoln
informed Ten Pas th#étwould again uphold its initial decision. The final determination letter
stated that Ten Pas wag\ctively at WorK up until [his] medical condition as of 08/31/2014
and the events following[Ten Pas] newveresumed all fultime performance of all nmaduties
after 08/31/2014. . . . Therefore, [Ten Pas] was Actively at WorK after 08/31/2014. 1d.
1 96.

LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuine issaaas
material facandthe moving party is eitled to judgment as a matter of lawed.R. Civ. P. 56.
To determine whether a genuine issue of fact exist<; dlet must pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatoriesoas, and
affidavits hat are part of the recordked.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden of proving that no genuine issueiaf mate
factexists Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265
(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the
evidentiary tools listed above imentify specific material facts thalemonstrate genuine issue

for trial. Id. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000)lthough a



bare contention that an issue of fact exists is insufficient to create a faspuskgellaver v.
Quanex Corp.200 F.3d 485, 492 (7th Cir. 2000), the Court musttcoesll facts in a ligt
most favorable to the non-moving party and draw all reasonable inferencespartiatfavor.
Anderson v. Liberty Lobby, Ine77 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).
The same standard applies whensidering crossmotions for summary judgmenint’l Bhd. of
Elec. Workers, Local 176 v. Balmoral Racing Club, ,I883 F.3d 402, 404 (7th Cir. 2002).

The summary judgment standard kgtes differently when th€ourt reviews the
determination of an ERISA plan administrator h&ke a benefits plan governed by ERISA
grants the administrator discretion to determine eligibility and construdatihégoms, courts
employ an arbitramandcapricious standard of reviewHolmstrom v. Metro. Life Ins. C&615
F.3d 758, 766 (7th Cir. 20103ee alsd-ischer v. Liberty Life Assur. Co. of Boslo. 05 C 3256,
2008 WL 4874302, at *4 (N.D. lll. June 16, 20@g)]he umbra of the arbitrarandcaprcious
standard of reviewds the effect of nearly eclipsing the requirement to construe all inferences in
favor of the non-movani)., aff'd, 576 F.3d 369 (7th Cir. 2009). This has been described as the
“least demanding form of judicial reviewHess v. Regellen Mach. Tool Corp.423 F.3d 653,

658 (7th Cir. 2005]citationomitted). The administrator’'s decision “may not be deemed
arbitraryso long as it is possible to offer a reasoned explanation, based on the evidence, for tha
decision.” Geiger v. Aeta Life Ins. Cq.845 F.3d 357, 362 (7th Cir. 201(¢)tation omitted)
The Court need only askvhether the administratgrdecision was completely unreasonable.”
Kobs v. United Wis. Ins. Gat00 F.3d 1036, 1039 (7th Cir. 2005).
ANALYSIS
The parties gree that Lincoln was vested with authority to interpret the provisiotigof

Policy, and therefore the Court must employdbéerential standard of reviewlhe parties
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dispute whermen PasDisability beganand hence whether his benefits shaeltecthis salary
increaseon September 1, 2014.en Pas argues he is entittedsummary judgment because it
was arbitrary of Lincoln to determine that Ten Pas bedaisebled on August 3Whenhe was
Actively at Workthe entire holiday weekend. Lincalespadsthat Ten Pamisconstuesthe
Active Work provisiorbecause its unrelated to theate ofDisability. Lincoln further argues
that it is entitled to summary judgment because its determinag@ndingthe date of Disability
was reasonable in light of the evidence. To thes) Pagespondshateven ifhe was not
Actively at Work the medical evidenoereates dactualdispute regarding his date Dfsability,
and therefor¢he casenust go before a jury. The Cofirst considerd.incoln’s interpretation
of the Active Work provision.
l. Active Work Provision

Ten Pas argudbat he is entitled teummary judgmertecause he was not capable of
becoming Disabled until September 2 when he was no longer Actively at Work. Tpoiftas
outthatan employeés “Actively at Work on . . . a Saturday, Sunday or holiday that is not a
scheduled workday.'Id. I 21. Therefore, Ten Pas arguiat he was Actively at Work on
Sunday, August 31, and Monday, September 1. ThafeterminatiorDate—"the last day
worked just prior to the datke Disability beging id. I 19—was, at tle ealiest, Monday,
September 1

In response, Lincoln firstontends that Ten Pas ignores the language immediately
preceding thé\ctive Workdefinitionthat states:Unlessdisabled on the prior workday or dret
day of absence, an Employee will be cdes& Actively at Work[.] 1d. 21 (emphasis added).

According to Lincoln, “Active Work ends when disability begins.” Doc. 53 ainceTen Pas

11



became disabled on Sunday, August 31, Lincoln argues that Ten Pas became “disabled . . . on the
day of alsen@,” and was no longer Actively at Work the following Monddy.

The Court agrees that an employee cannot beAxithely at Work andDisabledat the
same time But the Policy dos not define “day of absenteaior does the context suggésat
Sundays galify as one.McGladrey’s regulaworkweek ran Monday through Friday, and the
word “absence” suggesta amployeés “failure to be present at a usual or expected plaSee
AbsenceMerriamWebster Dictimary, available abttps://www.merriam
webster.om/dictionary/absence (last accessed November 26, 2019). In other words, missing
work on a regularly scheduled workdaguld be a “day of absenceBut Ten Pas was not
requred to work on the weekend &ailing to work on a Sunday would not countaa&lay of
absencethat would remove him from Active Work status.

Lincoln’s nonethelesargueshat Active Work has nothing to do with the date of
Disability or the Determination Datbecausé\ctive Work and Actvely at Work are specifically
defined termsvhose meaning only apesto the provisions that incorporateem. See Schultz
670 F.3dat 838 (“Plan language is given its plain and ordinary meaning, and the plan must be
read as a whole, considering sepagabvisions in light of one another andlie context of the
entire agreemeri).; Lafayette Life Ins. Co. v. Arch Ins. C@84 F. Supp. 2d 1034, 1042-43
(N.D. Ind. 2011) (“A contract’s definitions apply onlshen the defined term is actually used;
when undefined terms are used they are given ptegn and ordinary meaning.”)The
Determination Date does niafer toActive Work. ThePolicy provisions that doefer to itare
the“Effective Dats” and“Individual Terminatiofi sections, which provide #t an employee’s
coverage becomes effective whey begin Active Work and terminates when they end Active

Work. Doc. 48-1 at 113-16. Lincoln argues thatAlsgve Work terminologysimply ensures
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thatan enployee remains covered on weekends, holidays, and othenedital leaves of
absence evethough they are not at the office on those specific days.

Contrary to what Lincoln argues, the Active Work provision is relevaast¢ertaining
the Determinatioate. In the definition othe Determination Date- “the last day worked just
prior to thedak the Disability begin Doc. 48 19— the Policy doesot define*thelast day
worked” or “thedate the Disability begins But, as already discusseéctive Work and
Disability do not overlap. Lincolmade thigoint in theappealdetermination lettexwhere it
described Active Work andiBability as different sides of the same coild. 189, 96 (“Your
clientwas*Actively at WorK up until your clients medical condition as of 08/31/2014).]
Consideralsothat the Individual Termination seati allows aremployeeo remaincovered
while on Disability if the employetontinues to pathe requiregoremiums. This is only
necessary if an employee cannot remain AcgiaeWork while orDisability.

In this caseeachtermcanalso be understood éhe antihesis to thetherbecause the
only justification for removing Ten Pas from Active Work was his DisabilitycaBee Sunday
and Monday are not “days of absence” dricli he cold become Disablednder the Active
Work provision, he must havemaned Actively at Work through the holiday weekend, aied
Pas could nobave become Babled until the folleing Tuesday.This accords with the
definition of Disability because it was the first regujascheduled workday that he could not
perform the rgular duties of his occupation.

Having determined thatt was unreasonable to set the dat®ishbility anyearlier tha
Tuesday, Septembertheonly remaining question is how to @mpret‘the last &y worked.” It
cannot mean the last regularly schedwiedkday becaussuch a readingiouldrender the term

“workday’ superfluous and artrarily narrow the plain meangnof “last day worked Ten Pas,
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for example, worked on Saturday, August 30, and Sunday, August 31, even thougletieese w
notregularly screduled workday. Norcanthe termmean the last day the employee actually
worked because this would be incongruous with other portions efdiiey. For instance,
McGladrey pgs premiums for disabilitypenefits on a monthlgasisas a percentag# its
payroll, and Lincoln does ngtaybenefitsthat exceedthe amounfor which premium habeen
paid” Id. { 19. Sq if anemployee receives a raise whilea four-week paid vacatign
McGladreywould beginto pay a higer premium while that employee sveut of the office. f
the“last day worketireaches bacto before the employeeegan his vacation, and then the
employee fallsll shortly before returning to woykincoln would paybenefits according to the
pre-vacation alary, andMcGladreywould have paid thehigherpremumsfor naught. The only
reasonable interpretation of tRelicy is to read thelast day workedin conjunction with the
Active Work provision.Under this scenarighe employee on paicheationwould still be
Actively at Work and receivebenefits tied to hisalary increase while on vdmm. Similarly,
Ten Pas“last day worked"could not have fallen any eexnt thanMonday, September 1, and
Lincoln should have calculateégshmonthly banefitsaccordingto hisSeptember 1 salary
ConsequentlyTen Pas is entitled to summary judgment, gredCourt need not considana
further argument.
CONCLUSION

For the foregoing reasons, the CadehiesLincoln’s motion for summary judgment [47]

and grants Ten Pas’ motion for summary judgnfl The Court enters judgment féen Pas

and terminates this case {

Dated:December 10, 2019

SARA L. ELLIS
United States District Judge
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