Moore et al v. Magiera Diesel Injection Services, Inc. et al

UNITED STATES DISTRICT COURT
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M EMORANDUM OPINION AND ORDER

Steven Moore and his business M Squared Enterprises, Inc. (together, “Mooge”) sue

diesel repair and aufmarts shop Magiera Diesel Injection Services, Inc. and auto parts

manufacturer Reviva, Inc., alleging violations of the Magnuddoss Warranty Act

(“MMWA") , 15 U.S.C. § 230&t seq, and state law in connection witls@ries ofepaiss to
Moore’s truck. Doc. 4Magiera moveto dismisdor lack of personal jurisdiction under Civil
Rule 12(b)(2) or improper venue under Rule 12(b)(3) or, in the alternttiransfer the case to
the Northern District of Indiana under 28 U.S.C. § 1404(a). DocB2&ause the 404(a)
issue is far easier to resolve than the personal jurisdiction or venue issues, tteeecoisedsts

discretion undeSinochem International Co. v. Malaysia International Shipping C&40 U.S.

Doc. 59
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422 (2007)to firstaddress 8§ 1404(agee In re LimitNone, LLG51 F.3d 572 (7th Cir. 2008),
and transfers the suit to the Northern District of Indiana.
Background

In resolving a § 1404 (apotion, the court accepts the complasntellpleaded factual
allegations, as supplemented by the parggglentiary materials, and draws all reasonable
inferences irMoore’s favor. SeeDeb v. SIRVA, In¢832 F.3d 800, 808-09 (7th Cir. 2016). The
facts are set forth as favorablyMworeas the relevant materials perm8eebid. In setting
forth the facts at this stage, the court does not vouch for their “objective tthdberg v.
United States881 F.3d 529, 531 (7th Cir. 2018).

Moore a residenof Dolton, lllinois, owns a 2003 Dodge Ram 3500 trtiekt he usesfor
business and personal purposes. Doc. 4 at 1 1, 7, 18. His business, M Squared, is located in
Hazel Crest, lllinois.Id. at 1. Magieraoperatestruck repair and partshop in Crown Point,
Indiana,some30 milesfrom both Moore’s home in Dolton amd Squareds locationin Hazel
Crest Id. at 13; Doc. 43 at 7.

On July 1, 2016, Moore droppedf histruck for repairs at Magieyaomplainingof an
unusual noise. Doc.& 1Y13-14. Moore provideMagiera with hidllinois address and
telephone number. Doc. 43 atBhe next day, a Magiera mechanemmed Markold Moore
over the phone that the truck needed a new mamaiiMooregave Markpermission to perform
a “leak down.” Doc. 4t §16. Mark calledater that dayo report that the leak down revealed
defects in two cylinders that required rebuilding the engideat {17. Moore said he would
consider theepair but thahe neededtb use the truck in the meantimigl. at ] 18-19.

When Mooreretrievedthe truck from Magiera some twenkyur hours after dropping it

off, every dashboard warning light was illuminated and the truck had so little power that Moore



had to put it in neustl at every stoplighto keep it from stallingld. at 120. Moore knew that he
would lose money every day the truck was out of commission, so he felt pressurg tbdaak
to Magiera for the repair that Mahladrecommendedld. at I 22.Mark agred to repaithe
truck for $9,000 plus installationosts and he told Moore the job would be donéwo weeks.
Id. at 1 21, 24.

Three weeks later, Mark called Moore and told him that six injectorsohael replaced
at a cost of $2,800ld. at 124. Mooreallegesthat Mark damaged the injectors during the leak
down,or thatMark replaced the original injectors with faulbyes to inflate repair costs, or that
the engine was never defective and the faulty injectors alone daisssat trouble.ld. at{ 25.
Moore authorized thadditionalrepair, which took another weekd. at 126. When Moore
reclaimed the truckMark presented him with a warranty from Reviva, a Minnesota business that
designed and manufactured teenanufactured engined. at f 2, 12, 27.

The truck broke down two weeks later. Mark sent a tow truck to lllinoistteve it
and, upon inspection, determined that it would need a new starter at a cost olidb@9§28;
Doc. 43 at 8. Moore warned Mark that oil had begun to pool around the oil filler cap, but Mark
told him that the liquid was power steering fluidoc. 4at 128. Two weeks after Mark
replaced the starter, one of Moore’s drivers reported that the truck was makmgmbisas
low on oil. Id. at 129. Moore took the truck back to Magierbid. After two weeks, Mark told
Moore that he could not fix theuck and that the engine’s warranty would not be honoredat
1 30.

Discussion
Section 1404(a) provides: “For the convenience of parties and witnesses, in tis¢ aftere

justice, a district court may transfer any civil action to any other district oi@hweghere it



might have been brought ... .” 28 U.S.C. § 1404(apn3ferunder § 1404(d)s appropriate if:

(1) venue is proper in both the transferor and transferee couttaf&Jer is for the convenience

of the parties and witnesses; andt(@nsfer is in the interest of justicel’aw Bulletin Publ’g

Co.v. LRP Pubhs, Inc, 992 F. Supp. 1014, 1017 (N.D. Ill. 1998¢e also Atl. Marine Constr.

Co. v. U.S. Dist. Courb71 U.S. 49, 62 (2013) (“In the typical case, a.district court

considering a 8404(a) motion.. must evaluate both the convenience of the parties and various
public-interest considerations.’lReseach Automation, Inc. v. Schrader-Bridgeport Int'l, Inc.

626 F.3d 973, 978 (7th Cir. 2010) (“The statutory language ... is broad enough to allow the court
to take into account all factors relevant to convenience and/or the interestecef’usThe

moving party bears the burden of demonstrating that a transfer is cleariptedri@ee Heller

Fin., Inc. v. Midwhey Powder CA883 F.2d 1286, 1293 (7th Cir. 198@)pffeyv. Van Dorn Iron
Works 796 F.2d 217, 219-20 (7th Cir. 1986).he weighing of factorgor and against transfer
necessarily involves a large degree of subtlety and latitude, and, theiefmmmitted to the

sound discretion of the trial judgeCoffey 796 F.2d at 219.

As to the first step of the transfer analysis, venue is propee iNanthern District of
Indiana, the proposed transferee court, because “a substantial part of the evergsion®m
giving rise to the claim occurred” in thBtstrict. 28 U.S.C. § 1391(b)(2Moore argues thdhe
Northern District of Indiana is an improper venue forMMWA claim because the Act permits
a consumer “to bring a suit where he claims to be ‘damaged by the failuseimpléer,
warrantor, or service contractor to comply with any obligation under this phethder a written
warranty, implied warranty, or service contract.” Doc. 43 at 12-13 (quoting 15 U.S.C.

§ 2310(d)) (internal quotation marks added). The language just quoted from Vot

comes directlyrom Voelker v. Porsche Carsdidth America, Inc, 353 F.3d 516, 522 (7th Cir.



2003). In context, it is cleathatVoelkerusedthe word “where’to mean “in aactual scenario
in which,” not “in thephysical locationin which.” Indeed, the portion of tddMWA quoted in
Voelkerhas nothing to do with venueather, itprovides consumers with a cause of action and
defines federgurisdiction overtheir claims. Seel5 U.S.C. § 2310{d

The next step in the 1404(a) analysis looksaovenience The convenience factors
include: “(1)the plaintiffs choice of forum; (2}he situs of material events; (B relative ease
of access to sources of proof; (4) the convenience of the witnesses; tred&)venience [of]
the parties.”Law Bulletin Publ’'g 992 F. Supp. at 1017 he first factor favorshis District. A
plaintiff’s choice of forum typically deserves “substantial weight, particuldnlrwt is his
home forunt, Bakerv. Smith & Wesson Cor®2019 WL 277714, at *3 (N.D. Ill. Jan. 22, 2019),
andthis District isMoores home forum.

The remaning conveniencéactorsoverwhelminglyfavor the Northern District of
Indiana. First, nearly all material events occurred in Indea GrantedMoore’s truck allegedly
broke downin lllinois and hereceivedthe allegedlyfraudulent phone calthere But those
minor lllinois connections pale in comparison to tAse’'sconnectionsvith Indiana, where &l
the repair work was performedhere the offending engine was installetherethe purported
warranties were giveand from which the purportgdfraudulentphone calls were placed.

Secondthe Northern District of Indiana courthouse in Hammisrfer more convenient
for the partieghan the Northern District of lllinois courthouse in Chicagbe court takes
judicial noticeunder Evidence Rule 2(14) of the following facts drawn from Google MapSee
Cloe v. City of Indianapolis712 F.3d 1171, 1177 n.3 (7th Cir. 2013) (“We have taken judicial
notice of—and drawn our distance estimates frefimages available on Google Maps, a source

whose accuracgannot reasonably be questioned, at least for the purpose of determining general



distances.”) (internal quotation marks omitteml)erruledon other groundsy Ortiz v. Werner
Enters, Inc, 834 F.3d 760 (7th Cir. 2016). Moore’s home in Doltjustover five miles
driving distance from the Hammond courthouse but over twenty miles from the Chicago
courthouseMoore’s busineseé Hazel Crests aboutsixteenmilesdriving distancdrom the
Hammond courthouse but over twenty-four miles from the Chicago courttandg®&lagiera is
about twentysix milesdriving distance from the Hammond courthouse but about fimey-
miles away from the Chicago courthoudénose figuresinderstate the inconvenienaka
Chica@ venue becaugbey do not account faZhicagos heavyrush hour traffic. To get to the
Chicago courthousat 9:00 a.m., Moore would have to drive betwéeny-five minutes and an
hour and forty minutes, if he left from his house, or between foargyminutes and an hour and
fifty minutes, if he left from his business, aNthgiera’s principalvould have to drive an hour to
an hour and fiftyninutes The Hammond courthoudgy contrastjs twelve to eighteen minutes
from Moorés home, twentytwo to thity-five minutesfrom Moore’s business, artdirty to
forty-five minutes fromMagiera

Neither Chicago nor Hammond is particularly convenienReviva, which is located in
Minnesota.But even assuming that a Chicago venue would be slightly more convémien
Reviva,the partyconveniencdactor would still favor the Hammond venue duéts$goroximity
to all other parties.

For much the same reason, a Hammond venue would bestlsewi#nesses and
facilitate access to evidenc&he only likely withesses apparent from the complaint are the
parties employeesmost of whom presumablive neartheirrespective workplaceslhe
Hammond courthouse would be more convenient for tivitsesses for the same reasons it

would be more convenient for the partieskewise, any physical evideneemost notably the



truck itseli—is likely in Mooréeés or Magieras possessioand will therefore be closer to
Hammond than to Chicago. The location of documentary evidence does not affect this,analy
because in this deandage, documents can easily be transferred from place to [Baee.

Sojkav. DirectBuy, InG.2014 WL 1089072, at *3 (N.D. Ill. Mar. 18, 201@&There is every
reason to believe that all relevant documents can easily be transported, iebtron

otherwise, to Chicago or Hammond.”); Carterv. Baldwin 2017 WL 3310976, at *@\.D. Ill.
Aug. 3, 2017)similar).

Mooreargueghat aChicago venue is preferable becattsanmond would be
inconvenient for his attorney. But “the location of counsel is netewvant factor under
8 1404(a); otherwise, a plaintiff could manipulate the selection of a forum dyaitse of an
attorney.” Thomas v. City of Woodstqod@011 WL 3841811, at *2 (N.D. Ill. Aug. 30, 2011)
(internal alterations and brackets omittesde also Chicago, R. I. & P. R. Co. v. 1g220 F.2d
299, 304 (7th Cir. 1955) (“[Section] 1404(a) [does not] provide that the convenience of counsel
is a factor to be considered.T) re Volkswagen A&@71 F.3d 201, 206 (5th Cir. 2004) (“The
word ‘counsel’ does not appear anywhere in § 1404(a), and the convenience of counsel is not a
factor to be assessed in determining whether to transfer a case under 8§7404(a)

In sum, the convenience factors strongly favor transfer. The court next egahet
interestof-justice factors. “Théinterest of justiceis a separate element of the transfer analysis
that relates to the efficient administration of the court systdResearch Automatio26 F.3d
at 978. The relevant factors include “docket congestiwhlikely speed to trial in the transferor
and potential transferee forums; each ceuglative familiarity with the relevant law; the
respective desirability of resolving controversies in each locale; amdl#tionship of each

community to the conbwversy.” Ibid. (citations omitted).



The first factor is neutral, as there is only a modest difference in the exppeteti of
case resolution between the two coufibe median time from filing to disposition is fritnths
in this District andL2.9 months in the Northern District of Indiandnited States District
Courts—National Judicial Caseload Profd&, 50 (2018)https:/ivww.uscourts.gossitegdefault
ffiles/data_tablgfcms_na_distprofile0930.2018.pdThe median time from filing to trias
37.8months in this District and8.8 months in the Northern District of Indiariaid. This case
is likely to proceed at a materially similar pace in either forum.

The second factor, familiarity with applicable las/uncertain. For the reasons given
below,the court will not at this stage determine whithtes choiceof-law rules apply, let
alone which State’substantive law governs ttate law claims The court will therefordraw
the inference most favorable to Moore @sdume that this factor weighs against transfer.

The third factor, desirability of resolving controversies in each locale, faramsfer.
The Hammond courthouse is nearer than the Chicago courthouse to the pattiedcaations
of all material evets. The fourth factor, the relationship of each community to the controversy,
moderatelyfavors transfer Although Moore lives in lllinois, virtuallgll the events giving rise
to the suit took place in Indiana, so the Northern District of Indsac@nnunity has a
moderatelygreater stake in and relationship to the litigation.

In sum, one convenience factor weighs against transfer, while four converaetws f
favor transfer. Of the interest of justice factors, one is neutral, two fansfér, anct most
one weighs against transfer. While each factor favoring transfer mighavwebeen sufficient,
standing alone, to merit transfer, their combined weight does. Magiera tedrafomet its

burden of showing that transfer to the Northern Distidhdiana is clearly warranted.



The attentive reader will notice that the court has skipped one aspect of the § 1404(a)
analysis. Because®&l04(a) may be deployed only if venue is prapehe district where the
case was filedsee15 Wright, Miller & Cooper, Federal Practice and Procedud8&44 (4th ed.
2011 & Supp. 2019(“ Transfer is possible under Section 1404(a) onllgaftransferor court is a
proper venue under the applicable venue provisioriki¥ case may be transferred under
§ 1404(a) only if venue is proper in this District. It is unnecessary to determine wathe is
proper here, howevedbgcause if venue wemaproper, the court woulttansfer this case to the
Northern District of Indiana under § 1406(ahich allows transfer from a district where venue
is improper to a district where venue is prop8ee28 U.S.C. § 1406(a) (“The district court of a
district in which is filed a case laying venue in the wrong division or district sisatigk, or if it
be in the interest of justice, transfer such case to any district or division in ivbeuld have
been brought); In re LimitNone 551 F.3cat575;Schwarz v. Sellers Markets, In812 F. Supp.
2d 932, 939 (N.D. Ill. 2011). That is, if venue were proper here, the court would transfer the
case to th&lorthern District of Indiana under § 1404(a), and if venue were improper here, the
court would do the same thing under § 1406(a).

The one remaining fly in the ointment, alluded to above, is choice oflfaaxcase is
transferred under 8§ 1404(a), the transferor state’s choil@vafules govern, while if a case is
transferred under £406(a), the transferee statehoice-oftaw rules govern.SeeGerena v.

Korb, 617 F.3d 197, 204 (2d Cir. 201Qpffertyv. St. Riel495 F.3d 72, 76-77 (3d Cir. 2007).
It therefore may be of consequemtesomecases whether asuit is transferred under § 1404(a) or
under 8 1406(a). Two features of this case make it imprudeettde tlat questiorhere.

First, the venuéssue posed by Magiera motior—like the related personal jurisdiction

issues,see28 U.S.C. 1391(b)(1), (c)(2)axedifficult. Although virtually all events giving rise



to Moore's MMWA and state warrantglaims occurred in Indiana, Mooeefraud claim ases

from allegedly fraudulent statements made during é@in a Magiera employee in Indiana to
Moore’s lllinois phone number while Moore was in lllinois. Magiera’s motionefioee poses
complicated questions concerning how to aplden v. Fiore571 U.S. 277 (2014), to
electronic communicationsee e.g, Matlin v. Spin Master Corp921 F.3d 701, 704-07 (7th

Cir. 2019);Advanced Tactical Ordnance Sys., LLC v. Real Action Paintball,15¢.F.3d 796,
802-03 (7th Cir. 2014), and tlu&ficult quesion whether personal jurisdiction and/or venue
must be assessed on a cldigaclaim basis or whether one claim properly brought in this
District satisfies constitutional and statutory requirements for all other yopieed claims
seeldD Charles Wright, Miller, & Cooper, Federal Practice and Procedure § 380&! (21bilé

& Supp. 2019) (describindifferences in opinion concerning whether pendent venue exists and
how it functions)Rice v. Nova Biomedical Cor88 F.3d 909, 913 (7th Cir. 1994) (declining to
decide whether a countith personal jurisdiction over the defendant on a state law claim can
exercise pendent personal jurisdiction over other claims).

Secondchoice of lawultimatelymay notbe a factor in this case[A] district court is
required to engage in a choicetafw analysis only if there is a conflict between lllinois law and
the law of another state such that a difference in law will make a difference int¢beneu Bd.
of Forensic Document Examiners, IncAm. Bar Asga, 922 F.3d 827, 831 (7th Cir. 2019)
(internal quotation marks omitted). No such conflict may drése as the same substantive law
might wellapply regardless of whicht&e s choiceof-law rulesgovern lllinois and Indiana
choiceof-law rules for tort claims tend to favor the law of Btate with the greatest connection
to the casegcomparebid. (“lllinois law tells us that the law of the state with the most significant

relationship to the occurrence and the parties applies in the event of a conflith.Katz-

10



Crank v. Haske}t843 F.3d 641, 650 (7th Cir. 201@)ndiana looks to the location of the last
event necessary to make the defendants liable for the alleged wrong and thereexamther
the place of the tort is sufficidgtconnected to the legal actioh(internal quotation marks and
brackets omitted)and their choice-ofaw rules for contract disputes are identicaimpareHinc
v. LimeO-Sol Co, 382 F.3d 716, 719 (7th Cir. 2004)llinois has adopted therost signficant
contactstest proffered by the Restatement (Second) of Conflicts § 188 (1971) in deciding
choiceof-law disputes with respect to contractual issues. Under this test, the coglaast to
the choiceof-law decision include the place of contiagt negotiation, performance, location of
the subject matter of the contract, and the domicile, residence, place of intorparad
business of the parties.”) (internal quotation marks, citations, and brackeedywitih Large

v. Mobile Tool Intl, Inc., 724 F.3d 766, 771 (7th Cir. 2013) (same, for Indiana).

Thus, in the interest of judicial economy, the court will not decide whether personal
jurisdiction and venue are proper in this District, and thus whatresferto the Northern
District of Indiana should be effected under § 1404(a) or, rather, under 8§ 140&{a)er is
appropriate whichever statute appli€&eeVillari Brandes & Kline, P.C. v. Plainfield Specialty
Holdings I, Inc, 2009 WL 1845236, at *8 (E.D. Pa. June 26, 2{0®Je need not decide
whether venue is proper here, since the transfer is compelled in the intgussitefunder either
28 U.S.C. § 1404(a) or 8§ 1406(%).Sable Dev. Corp. v. Huber Cord.997 WL 667924, at *2
n.1 (N.D. Tex. Oct. 20, 1997) (sam&)arvin Kommel Prods., Inc. v. Lettergraphics Int’l, Inc.
1984 WL 975, at *3 n.3 (S.D.N.Y. Oct. 10, 1984) (sarseg alsdn re LimitNone, LLC551
F.3dat576, 578 (observing that “the Supreme Court has approved of addressemgue.before
personal jurisdiction,” as long as the district court provides a “sound prudentifaation”)

(citing Leroy v. Great W. United Corp443 U.S. 173 (1979)

11



Conclusion

Magieras 8 1404(a) motion to transfer is granted, and the suit is transferred to the
Northern District ofindiana. Magieras Rule 12(b)(2) motion, which argu#sat it is not subject
to personal jurisdiction in lllinois, and its Rule 12(b)(3) motion, which argues that venue does
not lie in the Northern District of lllinois, are denied as moot. Magabringsa Rule
12(b)(6) motion to dismiss one of Moaosestate law claims, and that motion egkdwithout
prejudice to renewal in the transferee coltagieras undeveloped suggestion that the amount
in controversy requirement may notd$aisfiedfor Moore’s MMWA and state law claim®oc.
26 at 2,is likewise reserved for the transferee cou8eeln re LimitNone 551 F.3cat 576
(“[T] he district court was not required to determine its own subjetter jurisdiction before

ordering the case transferred&)ting Sinochem549 U.S.at 431).

United States District Judge

June 17, 2019
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