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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IZUMI SAIKA and MOHAMMAD SHAKIBAI , )
Plaintiffs, g 18C 3888
VS. g JudgeGary Feinerman
PHH MORTGAGE CORPORATION g
Defendant g

M EMORANDUM OPINION AND ORDER

Izumi Saika and Mohammad Shakibaimnarried coupldiled suit againstheir mortgage
loan servicer, Ocwen Loan Serviciraleging that itviolated the Illinois Consumer Fraud and
Deceptive Business Piames Act, 815 ILCS 505/&t seq (“ICFA”), and breached the parties’
contract Doc. 1. (PHH Mortgage Corporation substituted for Ocwen as defendant, Doc. 98,
but the court will continue teeferto Ocwen.) The court dismissed the contract claim but
allowed the ICFA claim to proceed. Docs. 2®{reported aB57 F. Supp. 3d 704 (N.D. III.
2018)). Ocwenmoves for summary judgment, Doc. 100, and to strike portioRtaaftiffs’
Local Rule 56.1()(3)(C) statemenbf additional facts, Doc. 124The summary judgment
motionis grantedand the motion to strike is denied as moot.

Background

The court recites the facts as favorablytaintiffs as the record and Local Rule 56.1
permit. See Johnson v. Advoc. Health & Hosps. Ca@92 F.3d 887, 893 (7th Cir. 2018). At
this juncture, the court must assume the truth of those facts, but does not vouch fddlkeem.

Gates v. Bd. of Educ. of Ch216 F.3d 631, 633 (7th Cir. 2019).
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On December 21, 2007, Saika received from IndyMac B&8151,050.0(purchase
money mortgage loan owned agularanteed by the Federal National Mortgage Association
(“Fannie Mae”). Doc. 112 at 1D, 13. Both Saika and Shakibai signed the mortgag&aikd
signed a promissory notéd. at 110. Repaymentvas secured by real property-coned by
Plaintiffs. Id. at J11. In thenote and deed of trust, Saika agreed to make monthly payments of
$954.74 fomprincipal and interesplus fluctuating monthly paymenrtfisr escrow itemsuch as
real estate taxes and hazard insuramdeat §12. Saikaalsoagreed how the payments were to
be applied, when a suspense account could be used, and when the loan would be considered in
defadt. Ibid.

Because Fannie Mae owned and guaranteeldine the loan serviceragobligated to
adhere to Fannie Mae guidelindd. at 14. The guidelineset forthaloanmodification
procesroviding, in pertinent part, that: ordfoan thatis delinquent or in imminent defauls
eligible foraFannie MagHome Affordable Mdification Program (HAMP”) modification;if
theloan is in imminent default, tHeorrower camualify for aHAMP modificationonly by
adhemgto a trial period plaf“TPP”) with paymentsdwerthan theegulat pre-TPP monthly
paymentsthe loan must be reclassifiaghichappears tanvolve moving it from a performing
pool to a non-performing podheloan must be four months delinquent ptioreclassification
and aborrowerhasonly one opportunity to obtamHAMP modification. Id. at f 15, 53.

Ocwen becamPlaintiffs’ loan serviceon September 1, 2013d. at 120. Ocwen'’s
website provided access to an online payment syshenat 1 26-29. At the time Ocwen
became Plaintiffs’ loan servicd?aintiffs themselvewere not making monthly payments e

loan rather,government funds were covering the payméetsause Plaintiffead been granted
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relief under the lllinoidHardest Hit Fund, which assists homeowners who experience a 15%
reduction in income due to a qualifying eveld. at §21; Doc. 123t f{3b-c.

The lllinois Hardest Hit Fund payments ended in January 2014. Doct §22aln
February 2014yith Ocweris assistanceSaika set upnlineautomatic withdrawals from her
bank account tomakehermortgage paymentdd. at 1124, 30-31. Twice per montBaika paid
half therequired monthly payment plus $100, resulting in her paying 8@ per month than
what she was required to palgl. at 1Y31-32. She received some payment confirmatioails
Id. at 7133.

In July 2014, Saika requested a modification assistance package, and Ocwen approved
her foran unemployment forbearance plan on August 21, 2G4t 134. Plaintiffs contacted
Ocwen with questiongnd the Ocwen representateecouraged them to apply for a loan
modification. Id. at 135. On November 17, 2014, Plaintiffs requested a reduced mortgage
interest rate of 4.25%ld. at 7136-37. In making tht requestSaika represented that tloan
payments were unaffordaldbecausehe amount she was receiving in unemployment benefits
was less than her income while she wawloyed.Id. at{ 38.

On December 3, 2014, Ocweffered Saika #lAMP TPPand told her that she could be
eligible for a permanent loan modification if she satisfied the TPP and other conditioas
1 41. To accegDcwen’s offer Saika had to eith€r) contact Ocweltby phone or in writing to
accept o(ii) submit the first trial plan payment of $627.64. at 142. The TPP contemplated
four monthly payments of $627.62—hundreds of dollars less per month than whaidsheen
paying under the terms of the note and deed of trastirequired that Saika “send the exact

amount stated on each coupomd. at 143-44.
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Plaintiffs contacted Ocwen on December 12, 2014 were scheduled for a callback
appointment.ld. at 145; Doc. 123 at ia Ocwen received frorRlaintiffs anautomatic
payment in the amount of $690.17, twe $627.62called for by the TPFon December 8, 2014.
Doc. 112 at 1 45. Another automatic payment was submitted that month, in the amount of
$685.20, and two $685.2itanatic payments were submitted in January 20d5at 146.

Ocwen did not change—or have the third-party payment processor chdrggawtomatic
payment amounts to correspond to the lower monthly anoywedunder tle TPP. Doc. 123at
19 6a-b.

On January 26, 2015, Ocwen notified Saika that she was eligible for a permanent loan
modificationandsent her aodification Agreementor Plaintiffs to sign Doc. 112at{ 47. The
material included with th#odification Agreemenstated that‘[tjo accept this offer, you must
sign and return both copies of the Modification Agreement to us before 2/11/2015,” and that,
“[i]f you do not send both signed copies of the Modification Agreement by the above date, you
must contact us if you still wisio be considered for this program and have your loan modified.”
Id. at §48; Doc. 103-14 at @mphasis omitted)lt further stated that][i]f the trial period
payments are made after their due dates or in amounts different from the amoued rgqui
loan may not be modified.” Doc. 112 at 1 48 (emphasis omitted); Doc. 103-1drapBasis
omitted)

Plaintiffs contacted Ocwen late January 2015 and February 2015 with questions about
the Modification Agreement. Doc. 112 at § 48; Doc. 123 at {o8eing those calls, Plaintiffs
never saidhat they did not want or were rejecting the Modification Agreement. Doc. 123 at

1 8b. Plaintiffs found the process difficult and time-consuming, particularly becayseten
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had to set up “calback” times ad be placed on hold, and their relationship manager changed
during the procesdd. at {9a-e.

Saika(but not Shakibaisigned the Modification Agreement in February 2@h8
returnedt to Ocwen. Doc. 112at 149; Doc. 123 at 1 10a-tn signing the Modification
Agreement, Saika certified: “I am experiencing a financial hardship, and adta(iesam in
default under the Loan Documents, and (ii) | do not have sufficient income or acces$isignsuf
liquid assets to make the monthly mortgage payments now or in the near future,” and “I h
made or will make all payments required under a Trial Period Plan or Loan Workout Plan.
Doc. 112at 50 (quoting Doc. 103-15)Ocwenoffered the Modification Agreement to Saika
even though she was not in default and in fiact madgayments higher thamhatthe TPP
required and she was not in defauthen she made those certificationd. at 151.

Plaintiffs’ relationship manager with Ocwen told them thatgid received all thigial
payments and thale trial was completedbid. The relationship managadded that once
Ocwen received the Modification Agreement, Ocwen would reviewahsurdt wascorrect
and, ifit was, Ocwerwould startcompleting the modificationld. at 152; Doc. 123 at  11a.
Shakibai did not sign the Modification Agreement, Doc. 1125, fandavers that hdid not
knowthathe needed to, Doc. 123 at  1dthough the Modication Agreement by its terms
required Shakibai’s signature, Ocwen never notiR&intiffs that itwas ncomplete. Doc. 112
at 152. Ocwen’s practice Wwen a borrower returned a document withtbetrequiredsignatures
was to reach out arakk forthe missing signatures. Doc. 123 at  11b. Shakibai would have
signed the Modificatiogreement ha@cwen told him to do sdd. at{ 11d.

Plaintiffs did not know that theloanhad to be reclassified beforectuld be modified.

Doc. 112at 153; Doc. 123t 119. The loan did not qualify for reclassification becatsas
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not delinquent, as th@re TPPautomatic payment amounts, rather than the amoeqtsredby

the TPPhad beemmadeduring thetrial period. Doc. 112 at § 54. Ocwiead not told Plaintiffs
whenthey startedhe TPPor during therial period that they needed to change the amount
frequencyof thar automatic paymest Ibid. Indeed, #er Plaintiffs returned thModification
Agreemento Ocwen, thenortgage statements they received from Ocwen continued to instruct
them to pay there TPPamount, not a modified amount. Doc. 123 at 1 12a-b.

In April 2015, Ocwen placed some Blaintiffs’ loan payments into a suspense account
in order to make thebnappear delinquent, which in turn would allow its® reclassified Doc.
112at 155. As a result, th@anappeared delinquent in Ocwen’s system and triggered
telephonecalls anddelinquency notices to Plaintiffdd. at 157; Doc. 123 at §{ 13-14.h&
delinquency notices, sent in April 2015, May 2015, and October 2015, did not state that Ocwen
had placedome of Plaintiffs’ payments a suspense account. Doc. 123 at  14. At one point,
Ocwen sent Plaintiffs a delinquency notice that included an amount that hget carne due.

Id. at 115b. Ocwen would have seat#linquency notices Plaintiffs had made the payment
amounts required biype TPP, as thethenin factwould have been delinquent. Doc. 112 at  57.
On or around May 9, 2015, Ocwen reportec credit bureau that Saikaved $4,093
past due on the loan. Doc. 123 at § TBat report was incorrect, as Plaintiffs were current on

their paymentsld. at 1] 15a, 16.

In telephone conversations from March 2015 through May 2015, Ocwell#iidiffs
that their payments were past dué. at 113. Ocwen did not tell Plaintiffs why the payments
they had madeerenot being appliedo theircreditaccount Doc. 112 at I 55Plaintiffs did
not know why they were receiving mgége statements and phone calfsrming themthat

they were delinquent on their paymenis. at 156. Plaintiffs sufferedemotional distresdue to
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their conversations with Ocwen and theeceipt ofdelinquency notices despite having made
theirfull payments. Doc. 123 at T 17.

In May 2015, Plaintiffs sent Ocwen multiple communications complaining about the
delinquency notices, seeking information about the status of their loan modification raqdest
noting that they were current on their payments. Doc. 112 at § 58. Ocwen responded on May
27, 2015 that it had received the signed Modification Agreement and was working with Fannie
Mae on reclassifying the loand. at 159; Doc. 123 at { 180cwenat that pointold Plaintiffs
thatit had placed some of their paymemi® a suspense account. Doc. 123 at fRlaintiffs
did not understand what Ocwen meantdéglassification or suspense accouk at §19.
OcweninstructedSaika to “continue to remit the scheduled trial payments each month,” though
a mortgage statement dated May 18, 2015 showed that Plaintiffs owegr¢HERP monthly
payment. Doc. 112 at T 5@cwen sent different letters @different timesnstructingPlaintiffs
to pay different amounts. Doc. 123 at { 22.

In June 20150cwenreapplied the funds in the suspense account to Plaintiffs’ account.
Doc. 112 at  600cwendid not tell Plaintiffs that doing so would jeopardize Fannie Mae’s
approval of theoanmodification asthe loanwould no longer be delinquenibid. In late July
or August 2015, Ocwen'’s relationship manager advidanhtiffs to stop making payments
because they should not be current on the loan and toldthia¢i®@cwen’s credit department had
created a “fake delquency” ontheiraccount. Doc. 123 at 11 23a#Blaintiffs then instructd
their bank to stop makingutomatic payment® Ocwen Id. at §23c.

In August and September 2015, Plaintiffs and Ocwen again communicated about the
status of the modificationld. at 124;Doc. 112 at § 61Plaintiffs wereconcerned about the

“fake delinquency.” Doc. 123 at § 24. Ocwen sent Plaintiffs a letter on August 20, 2015 stating
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that the interest raten the loan had been adjusted to 2.0%, but Ocwen in fact did not adjust the
interest rate.ld. at §125a-b.

On October 13, 2015, Ocwen notified Saika that she was “not eligible for a loan
modification” because she “no longer appear[ed] to be in need of a modificationtatedithat
she had the right to appeal that decision within fourteen days. Doc. 112 at § 62. That day,
Ocwen sent Plaintiffs a letter informing them that it was transferring segwc the loan to
NationstarMortgage LLC, effective November 1, 201kl. at 7162, 65.

On October 15, 2015, Ocwen placed $10,444f/Mlaintiffs’ paymentsnto a suspense
account taagainmake it appear that theyere delinquent sthatthe loanwould qualify for
reclassification Id. at 163; Doc. 123 at § 27. Ocwen neug&ormed Plaintiffs that this was a
temporary measure to qualify the loan for reclassification or that re-applyipgyhgents to the
credit account from the suspense account would jeopardize approval of the modification. Doc.
112 at § 63. Saiksenta letter dated November 4, 2015, amemail dated November, 2015,
to appeal the loan modification deniddl. at 164; Doc. 123 at  28. Ocwen did not respond.
Doc. 123 at 1 28. An Ocwen supervigad Plaintiffson November 6, 201that the
modification was denied not because they weralified but because there would not be time
to complete the modificatiobefore theservicing wadransferredo Nationstar.Id. at 29.

Plaintiffs had difficulty making their mortgage paymermgen having to borrow money
from family to do so.Id. at 132.

The funds placed in the suspense accoemiined therat the timdoanservicing was
transferred to Nationstan November 1, 2015. Doc. 112 at § 66. After repeated inquiries from
Plaintiffs, Ocwen emailed Nationstan November 24, 2015 and December 1, 285kng that

the suspense account funds be applied towandrtietgage debtld. at 167. Nationstatold
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Ocwen on December, 2015 that the suspense account furats already beeapplied to the
credit accountld. at 168. Plaintiffs continued to send written communications to Ocwen,
which continued to respondd. at §70. In a December 4, 2015 letter, Ocwen told Plaintiffs that
because Fannie Mae requitéd the loan be delinquent to qualify for modificati@dcwenhad
movedsome of theipaymentgo a suspense account. Doc. 123 at  30.

After servicing was transferred to Nationstar, Plaintiffs asked both Nationstar arehOc
to honor and implement the Modification Agreemelat. at §33a-b. Nationstar toldPlaintiffs
to reapply for doan modification ad offeredthemtwo TPPsin April 2016. Id. at 134, Hab;
Doc. 112 at 1 73-74. In June 20Mationstar told Plaintiffs that it would implement their
Modification Agreement with OcwersoPlaintiffs did not complete theifPPpayments. Doc.
112 at 1 75; Doc. 123 at3%. Nationstar later told Plaintiffs that it would not implement their
Modification Agreement with Ocwen, atidatbecause Plaintiffs had not completed their
payments under the Nationstar TPPs, TtR€swere denied Doc. 112 at | 75; Doc. 123 36.

Nationstar filed a judicial foreclosusaiiton October 5, 2016. Doc. 112 at | Baika
was in Japan caring for her parents at the tildec. 123 at §f 37a- Nationstar obtained a
default judgment against Saika on May 2, 2017, and scheduled a foreclosure sale for August
2017. Doc. 112 at § 77. On August 1, 2017, Saika filed for Chapter 13 bankruptcy, which
stoppedthe sale.ld. at §78. Plaintiffs received a loan modification from Nations&ffective
November 1, 2017, with an unpaid principal balance of $146,848.34 and a fixed interest rate of
4%. Id. at] 79; Doc. 123 at  38.

Discussion
The ICFA “is a regulatory and remedial statute intended to protect consumensyeysir

and business persons against fraud, unfair methods of competition, and other unfair and
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deceptive business practiceCbhen v. Am. Sec. Ins. C@35 F.3d 601, 608 (7th Cir. 2013)
(quotingRobinson v. Toyota Motor Credit Coy@.75 N.E.2d 951, 960l 2002)). The ICFA
prohibits both “unfair” and “deceptive” acts or practices, 815 ILCS 5@®@ Pirelli Armstrong
Tire Corp. Retiree Med. BenefiTr. v. Walgreen Cp631 F.3d 436, 446 (7th Cir. 2011), but
Plaintiffs’ claim relies solelyn the unfairness prong.he elements of an ICFA claim are: “@)
deceptive [or unfair] act or practice by the defendant; (2) the defendardedtéat the
plaintiff[s] rely on the [deceptive or unfaiictd; (3) the deceptive [or unfair] act[s] occurreda
course of conduct involving trade or commerce; an@¢fl)al damage to the plaintiff[s];

(5) proximately caused by the deceptive [or unfair] act[§ltila. Indem. Ins. Co. v. Chi. Title
Ins. Co, 771 F.3d 391, 402 (7th Cir. 2014). Ocwen moves for summary judgment on the
ground, among others, that a reasonable jury could not find that Plaintiffs suffetddfa]
damagse caused bByits conduct. Doc. 104t20-22.

To meet thé'actual damageelement of their clainRlaintiffs must adduce evidence that
they“suffered actual pecuniary lossHaywood v. Massage Envy Franchising, L1887 F.3d
329, 333 (7th Cir. 2018%ee also Kim v. Carter’'s Inc598 F.3d 362, 365 (7th Cir. 2010
addition,Plaintiffs must show that Ocwen’s condugs the proximate cause ofattpecuniary
loss. See $egel v. Shell Oil C9.612 F.3d 932, 937 (7th Cir. 2010). ThatR&intiffs “must ...
show that [they] sufferedubstantialpecuniary]injury, and that [they] could not avoid this
injury,” ibid., and ‘must set forth sufficient evidence creating a genuine issue of material fact
that ‘but for’ the defendarif] unfair conduct[they] would not have been damaged. at 935.

To determine whether Plaintifflavemet their burden, the court starts by identifying
Ocwen’spurportedly unfair conductPlaintiffs submitthat Ocwen acted unfairly whendid not

change, or have the third-party payment processor change, the amdhstsanitomatic

10
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payments to correspond to the lower monthly amthayowed under the TP®hen it failed to
advise thento change th amount of their automatpayments, when it failed to advise thémt
Shakibai needed to sign the Modificatiograementand when it failed tbill themthelower,
modified payment amouiaifiter Saika returned the incompl&iedification Agreement Doc.
111 at 19.But to avoid Ocwen'’s statute of limitatiodefenseDoc. 101at 12-13,Plaintiffs
simultaneously assert th&@cwen’s unfair conduct began when [it] started sending Plaintiffs
past due statements when [they] were current on payrheititieh they peg as no earlier than
April 21, 2015.Doc. 111 at 24.This poses an insurmountable timing problemQasven
offered the TPP to Plaintiffs in December 2014, Plaintiffs midlepayments in December
2014 and January 2015, the Modificatiogréement process commendéedanuary 2015, and
Saika returned thBlodification Agreement to Ocwen in February 20 aintiffstherefore
cannot predicattheir ICFA claim onOcwen’sconduct during the TPP and with respect to
Shakibai’s signatuteasthat conduct occurred befafgril 21, 2015.

Plaintiffs also attempt to predicate their ICFA claim on Ocwen’s billing them for the
original, pre TPP payments after April 20, 2015. Doc. Ht9. ButPlaintiffs did not accept the
Modification Agreement, 357 F. Supp. 8d711-14 sotheir original, preFPPamount remained
dueat thatjuncture under the note and deedraét It follows that the ICFA claim cannot rest
on that conductSeeGolbeck v. Johnson Blumberg & Assocs., L R@L7 WL 3070868, at *13
(N.D. HlI. July 19, 2017) (“Plaintiff fails to show that [the defendant servicegs]sion to
collect on and enforce the terms of his mortgage ‘offends public poleg,'immoral,
unethical, oppressive, or unscrupulows,’ causesubstantial injury to consumery.’

Finally, Plaintiffs attempt to predicate their ICFA claim @twen’s creation of “a fake

delinquency” by moving certain payments into a suspense acaodihe past due statements

11



Case: 1:18-cv-03888 Document #: 134 Filed: 08/14/20 Page 12 of 14 PagelD #:2671

that itsent when they were actuallyreent on the loan. Doc. 15t 1821. That conduct
occurred during the pertinent time period, after April 20, 2015. Aaittiffs maintain that this
conductqualifies asunfair under the ICFA because it violadonsenjudgmentbetween
Ocwen, the Gnsumer Financial Protection Bureau, and state attorneys gtraralquired
Ocwen “to provide borrower adequate information on billing statements” and “raet@edi
inaccuraciesn borrowers’ account informatich Id. at 18. Assuming the conduct qualsies
unfair under the ICFA, the next question is whether the conduct caused Plaintiffs the kind of
damage thathelCFA remedies.

Plaintiffs identify a variety of harnthat they believe arose from thainduct. The first
set of harms are the distressnfusion, andime burdens caused by the delinquency notices and
suspense accountd. at 2621. Those harms do not give rise to actual pecuniary loss, and thus
cannot predicatBlaintiffs’ ICFA claim. SeeMorris v. Harvey Cycle & Camper, In©911
N.E.2d 1049, 1053 (lll. App. 2009) (affirming dismissabofiCFA claim where the plaintiff
“alleged only emotional damages,” not “actual damages in the form of specific economi
injuries”); Gagnon v. JPMorgan Chase Bank, N263 B.R. 835, 848 (N.D. Ill. 2017)
(“[E]motional damages do not constitute actual damages under the ICFA."héingelotation
marks omittedl

The second set of harrRéaintiffs identify are (1) thar inability to make the lower
payments that would have been owed und¢A® P modification (2) their losing the
opportunity for a HAMP modificatioand its associated financiacentives (3) their nearly
losing their home to foreclosure; a®) their entry into loan repaymertgrms with Nationstar
less favorable thatihose they would have received under the HAMP modification with Ocwen.

Doc. 111at 2123. Although those harms are pecuni@gwensubmitsthatbecause Plaintiffs’

12
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assertion othoseharmsrest on the premise that theyere entitlel toa HAMP modification
and because they fact werenoteligible for a modificatiorwhenthe conduct in question
occurred Plaintiffs cannot show th&cwen'’s conduct proximately causedeinharms Doc.
101 at 20-21; Doc. 122 at 8, 14-17.

Ocwen is caect AsOcwenobservesDoc. 122 at 14-15, even had it mo¢ated a “fake
delinquency” or sent incorrect past due noti€daintiffs stillwould have suffered those
pecuniaryharms because theyould have remained ineligible for the HAMP modification given
thatthey had not properly madee TPPpaymentsand were still current on their loafhus,
although thatinfair conduct causeabnpecuniaryharms, Doc. 111 at 20, it did not proximately
cause the pecuniary harms tlaabse fronPlaintiffs’ not receiving the HAMP modification.
And Plaintiffs do not explain how their risk of foreclosure would have been lower or their loan
terms with Nationstar would have improvaiisent Ocwen’s unfair condgioor could they so
explain asby December 201Blationstathad appliedo Plaintiffs’ creditaccount the funds that
Ocwen hadnoved to the suspense account in creating the “fake delinquenciyabanhstardid
not initiate the foreclosure action untit@ber 2016. Accordingly, because Plaintiffs cannot
establish a causal relationship between Ocwemnfair conduct and the pecuniary harms, the
ICFA claim fails SeeMcGann v. PNC Bank, N&d#Assn, 2015 WL 5050155, at *7-8 (N.D. Ill.
Aug. 25, 2015) (granting summary judgment to the defendlhate the plaintiff was not eligible
for a HAMP modification which meant thahe defendant’s allegediynfair conduct regarding
the modification “could notdwve caused the foreclosuye”

Conclusion
Although Ocwen’s treatment of Plaintiffs fédr short inmanyrespectsand although

Ocwen would richly deserve havingdefendits actionsbeforea jury,its summary judgment

13
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motion is granted becauB¢aintiffs cannot establish a causal relationship between their
pecuniary harms and Ocwen'’s unfair conduct. Ocwen’s motion to strike is denied as moot
because it is entitled to summary judgment even if the court considensaitbeast that itseeks
to strike Judgment will be entered for Ocwen and against Plaintiffs.

chre—

August 14, 2020

United States District Judge
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