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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

NUVASIVE CLINICAL SERVICES,
INC.,

CaseNo. 18 C 4304
Plaintiff,
District Judge Pacold
V.
M agistrate Judge Schenkier
NEUROMONITORING ASSOCIATES,
LLC, etal.,

N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff NuVasive Clinical Services, Inc.NuVasive”) filed this dversity acton alleging
that defendant Neuromonitoring Associates, L{Neuromonitoring”), its sole member, Nick
Luekenga and various other individuals std@Vasive's customers in the intraoperative
neuromonitoring services field by bribing doctarsl paying them kicklo&s and other improper
conduct. On March 11, 2019, the smdenaining parties in the aas— NuVasive, Neuromonitoring
and Mr. Luekenga — reached attlament at the conclusion @ court-mediated settlement
conference, which was documented on that daie avterm sheet they signed (doc. # 55). The
parties thereafter signed a radformal settlement agreemeiand on April 18, 2019, filed a
stipulation of dismissal withouprejudice, with jurisdiction beg vested in the undersigned
magistrate judge “over any violatie of or disputes arising frometiparties’ settlment agreement”
(doc. # 58).

NuVasive claims that defendants indeed hawetated the settlemémgreement, leading
to NuVasive’s motion to reopen the case aneitiorce the settlement agreement (doc. # 59). The

motion is now fully briefed (doc. # 69: Defs.” 8§ doc # 71: Pl.’s Reply). For the reasons set
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forth below, we reopen the case solely foe fhurpose of adjudicating defendants’ alleged
violations of the settlement agreement, and we grant ifNaafaisive’s motion to enforce.
l.

NuVasive alleges that defendatiave violated the settlement agreement in three respects:
(a) by failing to make timely settlement paymei(itg by breaching the confidentiality term of the
settlement agreement; (c) by violating a claugbénsettiement agreement prohibiting defendants
from hiring any persons employed by NuVasigea one-year period ending on March 11, 2020;
and (d) by operating a prohibited “partnershipggsam” (Pl.’s Motion at 1-2).We address each
allegation in turn.

A.

The settlement agreement requires defendamske a settlement payment to plaintiff of
$100,000.00 in four equal installments of $25,000M3th the payments due on September 1,
2019, January 1, 2020, April 1, 2020 and Augus2020 (Pl.’'s Motion, Ex. 1: Settlement
Agreement, T 2J. There is no dispute that defendantsraitimake the first required payment until
October 7, 2019, more than five weeks after it was. In their response, defendants seek to
minimize this late payment by chalking it updo “inadvertent error— defendants say they
mistakenly sent the first payment to their ateys, who placed the funds in their trust account,

rather than directly to plaiiff (Defs.” Resp. at 3-4).

! Both the stipulation of dismissal (doc. # 58) and sk#&lement agreement (Pl.'s Motion, Ex. 1: Settlement
Agreement] 9) state the parties’ intent to have the undersignagistrate judge determine any disputes concerning,
or claimed violations of, the settlement agreement. We threrbve consent of the parties to adjudicate this motion.
See 28 U.S.C. § 636(c).

2 The settlement agreement provides that the parties wouldckeédential both the fact that defendants agreed to
make a settlement payment and its amotoh).( However, we disclose that information in this opinion for two
reasons: (1) it is necessary to do sexplain our reasoning in reaching our rulisgg In re Sorecht, 622 F.3d 597,
601 (7th Cir. 2010)see also Goeselv. Bosley Intern. (H.K.) Ltd., 738 F.3d 831, 834 (7th Cir. 2013 (“settlement terms
are of potential public interest only when . . . the settlensestught to be enforced”], and (2) as we discuss below,
defendants have already breached the confidentiality provision.



This explanation is unpersuasivérst, defendants do not explain why, once the error was
discovered on August 30, 2018 Pl.’s Motion, Ex. 2 (08/30/10 email)), defendants did not
simply issue a new check directty plaintiff and have defenseunsel refund the funds once they
became “untangled” from the trust accouiécond, defendants do not exprawhy it took nearly
four weeks, until September 28)19, to “untangle” the funds$d,, Ex. 5 (09/26/19 email)Third,
defendants do not explainhy it then took elevemore days, until October, 2019, toactually
remit the payment to plaintifince the money became untangledhrfribe attorney trust account.
Defendants’ course of conduct was that of pantho saw no urgency in ensuring that plaintiff
timely received the payment for which it bargad — and which defendants agreed to pay.

Indeed, that lack of urgency continued widspect to the second payment. Despite the
pendency of this motion, defenda failed to make the Jamyal, 2020 payment on time.
Defendants did not even initiatike steps necessary to make payment until January 24, 2020
(doc. # 67: Joint Status Repdft3 and Ex. B). Presumably, thayment now has been made, as
plaintiff does not claim dterwise in the reply it filed on Meh 4, 2020. That sdj defendants offer
no explanation for the late Janygrayment, and do not even metiit in their response to the
motion. Defendants’ failure to timely makeetanuary settlement payment casts serious doubt
on the defendants’ attempt to attribute the failutenely make the first payment to an inadvertent
error.

We agree with defendants that plaintiff hassiown that it suffered any real damage from
the late payments, as plaintiff itself has attikeai by saying it would not have filed a motion to
enforce if the only quarrel with endants involved a question ofdgpayment (PI.’s Motion at 3-
4). Thus, we impose no sanction on defendants édfiaiture to make timely payments. However,

defendants’ course of conduct withspect to the payment of tagreed settlement amount shows



a disregard for the need to complith even the most basic termkthe agreement. Defendants’
repeated failure to make the settlement payments on time, and their lack of any legitimate excuse
for that failure, does not lay a solid foundatifor the credibility ofdefendants’ assertions
concerning certain otheleged violations of the settlement agreement.

B.

The settlement agreement requires the patie“keep confidential all aspects of the
Settlement Payment, includingittwout limitation, whether a payment was made and the amount
of any such payment” (Pl.’'s Motion, Ex. 1: Settlement Agreement at $@netime after the
settlement was reached, Mr. Luekenga distribatewessage to all NMA employees advising them
of the settlement (Pl.’s MotiorgXx. 6). That message touted attMr Luekenga said NMA had
accomplished with the settlement,iathof course was his right tib. Of significance here is one
particular statement that NuVasive says goedaoand breaches the confidentiality provision of
the agreement: the message $laaéd “NMA was fiercely opposetb any financial settlemeand
therefore agreed to a moratorium on soliciting dndng [NuVasive] employees for a yeat'd()
(emphasis added). There is no dispute thattlessage, while initially distributed only internally,
ultimately found its way into a broadpublic disseminatin on the internet.

Plaintiff says this disclosure violatedrpgraph 2 of the settlement agreement by — at a
minimum — implying that the settlement did nequire defendants tmake any monetary
payment. Defendants beg to differ, and assattthie statement that they “fiercely opposed” any
financial settlement was compliteiccurate (Defs.” Resp. at 4). That argument is too clever by
half, as it ignores the fact that “context matte@araco Pharm. Labs., Ltd. v. Novo Nordisk A/S,

566 U.S. 399, 413-14 (2012). The context that isveglehere, and that defendants ignore, is that

immediately following the statement that theyrev&fiercely opposed torgy financial settlement”



came the wordsdhd therefore” defendants agreed to a no-saéiion, no-hire provision. The

natural reading of the entire sente, in context, links the defemdsl willingness to agree to the
no-solicitation, no-hire provisiowith their fierce opposion to (and thus refusal to pay) any
financial settlement. We find dh the sentence cannot reasopabé read otherwise. This
statement plainly communicated that defendardsdi agree to makeng monetary payment as
part of the settlement.

As a fallback argument, defendants contendttiesettlement agreement did not bar them
from revealing the payment terms to their empksg;, as it was necessary to do so in order to
process the required payment taiptiff (Defs.” Resp. a#t). This argument is makeweight. There
was no need to tell every empémyin the organization the payméerms (much less to falsely
communicate that no payment was required) inrdiatesomeone in the aounting department to
process payment.

Moreover, defendants’ misrepresentationtioé payment terms ultimately gained an
audience outside of the company. Defendants s&ythis broader diss@nation of the message
does not violate the agreement, as the messag@tesmded only for internal distribution within
NMA and the NMA employees weteld “to not distribute it to te public in any way” (Defs.’
Resp. at 5 and Ex. 1 (Luekenga Decl. T 4). We note that the Luekengaatails to disclose
how he allegedly conveyed that non-disclosurermftdion to the employeek certainly was not
communicated in the text of the ssage itself: the message does not state that there is anything
confidential in the settlement agreement, and doésdirect the NMA emplyees to keep anything
in the message confidential. We not find credible the assertitdmat Mr. Luekenga directed his

employees to keep confidential a message that pighly positive spin on the settlement and that



he says did not disclose anythialgout the only confiddial part of the agreeemt: its monetary
component.

In addition, even assuming that Mr. Luekenga took precautions to prevent the message
from entering into the public domain, that woulot be a defense to the claim of breach. We see
nothing in the settlement agreermémat relieves defendants ofsponsibility forinadvertent or
unintentional breaches.

In sum, we find that defendants breached the confidentiality provision of the settlement
agreement. In deciding the appriate remedy, we consider thla¢ entry in the public domain of
misleading information about thgayment terms of the settlemems increased the harm to
plaintiff from the breach. As eemedy, plaintiff asks that theowfidentiality provision of the
settlement agreement be eliminated, and thattifdie permitted to discuss publicly the payment
terms. We agree that this iditing remedy; all parties shoulok permitted to discuss publicly —
and truthfully -- the payment tesf the settlement agreemenh{ah in any event are disclosed
in this public opinion). As a remedy for defemtis’ breach of the confidentiality provision, we
therefore order that the confidentiality proviswinthe settlement agreement no longer has force
and effec

C.

As part of the settlement, defendantseagr not to “hire any current employees of

[NuVasive] for a period of one year, beginniMarch 11, 2019 and ending March 11, 2020” (Pl.’s

Motion, Ex. 1: Settlement Agreamt, 1 5). Plaintiff says thas of March 11, 2019, it employed

3we reject the defense argument that plaintiff itself violated the confidentiality provision of the settlement agreement
by publicly stating that “we cannot comment on, or confirm/deny, whether NMA paid [NuVasiyehaney to

resolve the lawsuit, or any amount of such a payment” (Defs.” Resp. at 5 and Ex. 2). defdik@gants’ misleading
statement, this statement by plaintiff does not disclose or imply whether a payment was made.



three persons — Cohen, Combs and Gimler — whahe employment of NuVasive in June and
July 2019, and by no later than August 2019 wagaged by NMA in violation of this provision.

Defendants do not deny that these individiiage performed work for NMA during the
no-hire period set forth ithe settlement. Rather, at the thadhdefendants sahat plaintiff has
offered no affirmative evidence —twr than the assertion in its motion — that these people were
NuVasive employees at the time of the settleni@efs.” Resp. at 6)While true, we do not find
that to be fatal to plaintiff's argument. Ineih response, defendants offered no evidence — such
as, for example, declarations from these vitlials — to undermine aintiff's assertion.
Moreover, we find no evidence the many emails the partiescbanged over thissue before
the filing of the motion that defelants ever disputed that tkesdividuals were employed by
NuVasive at the time of the settlement. Thus)evbhsurely would havéeen better for NuVasive
to offer affirmative evidence from its own personnel files, faregle, showing the employment
of these individuals, in the circumstances welfno basis to question pidif's assertion that
these individuals in faavere employed by NuVasive as of March 11, 2019.

Defendants’ main argument is that thengagement of Cohen, Combs and Gimler does
not violate the settlement agreement because NMA did nef‘tmem — instead, NMA obtained
their services through a temporary staffing agefsfs.” Resp. at 6-7)We disagree that this
method of procuring the servicesCohen, Combs and Gimlel@ks defendants to avoid the no-
hire provision. “It is axiomatic that the law will not allow a party to do indirectly that which [it] is
precluded from doing directly.Sandra F. Monroe & Co., Inc. v. National Equip. Servs., Inc., No.

99 C 3120, 2000 WL 420746, * 5 (N.D. lll. Apr. 12, 2000) (citation omitted). NMA is not exempt
from this principle. It would be too easy for NM@éavoid the restrictionsf the no-hire provision

if NMA were allowed to achieve the sanienctional result by enggng a person through a



temporary services agency instead of simply hirimg &r her. That is particularly true were, as
here, defendants say that NMA routinely usesist agency to fulfill its needs for technicians
such as Cohen, Combs and Gimler (Defs.” Resp., Ex. 1: Luekenga Decl. § 7, 13). Defendants’
claim that they can get the bdihef the services of thesedividuals through a staffing agency
when they could not do so by hiring them direetiguld interpret the no-ke provision in a way
that renders it largely meaningle We decline defendants’ invitation to give the agreement that
reading, and we thus find that NMA has violated paragraph 5 of the settlement agreement by
engaging the services of Cohen, Combs and Gimler.

Defendants also say thatthwere unaware of any priemployment of Cohen, Combs
and Gimler by NuVasive when the staffing agencst ent them to work for NMA (Defs.” Resp.
at 7-8 and Ex. 1: Luekenga Decl. Para. 12). Evediting that assedn, NMA knew as of August
2019 that NuVasive said NMA wagolating the no-hire provisiony engaging Combs and Gimler
(Pl’s Motion, Ex. 7 (08/02/19 letter regardirGimler) and Ex. 10 (08/26/19 email regarding
Combs)). In response, defenti& could have asked the $iad agency not to send those
individuals to perform services for NMA indhfuture. Defendants didot do so, and instead
doubled down on the position — which we have rejget- that they were free to engage those
persons through a staffing agenby.,(Ex. 11 (09/05/19 letter regarding Combs and Gimler)). For
all we know, those individuals continue to provide services for NMA. Any initial lack of
knowledge by defendants of the employmentdnistof these individuals does not absolve
defendants of their breach thie settlement agreement.

We now consider the suitable remedy for thraiach. Plaintiff asks that we extend the no-
solicitation, no-hire pavision for an additional year androgene a hearing to show the damages

to NuVasive’s business in the Hudson Vallegioa where Cohen, Combs and Gimler had worked



(Pl’s Reply at 8). That request relief is egessive in the circumstaes. The no-ditation, no-
hire period expired about one month ago, andetfidence that these three former NuVasive
employees — and no others — wenegaged by defendants is asufiicient basis to seek to
revive it now. And NuVasive has offered nothoancrete to support itssertions of damages in
the Hudson Valley region that persuads to open the dotw an evidentiary hearing. In its letters
to defense counsel last sumnaintiff’'s counsel did not linkhe engagement of Cohen, Combs
or Gimler to any damages suffered in the Hud¥alley region (but without explanation sought
$25,000;00 for the alleged violation of the no-hire provisiegg IPl.’s Motion, Exs. 7 and 9). Nor
has NuVasive offered any evidence that these iddais left the employment of NuVasive due to
any overtures by defendants.

We also note that once defendants made thedr position in early September 2019 that
they were entitled to engage these individualsnpifathen waited more than three months to file
this motion. Had NMA'’s actionsaused plaintiff damage ingtHudson Valley region, we would
have expected more prompt action; and wihemmotion was filed, we would have expectehe
evidence of damages as a ba® convene the hearing thidtiVasive now seeks. Neither
NuVasive’s motion nor & reply offers any.

Thus, we deny the relief that NuVasive seeks in connection with the violation of the no-
hire provision. However, the viation of the no-hire provisiorhsuld not go without any remedy.
We find the more suitable remedy is to deny Ni& services of Cohen, Combs and Gimler for
the one-year period of tienrequired by the settlement agresm To achieve that result, we
therefore order that by May 8, 2020, defendantswitb the Court a declaration stating the (1)
dates on which each of thosergans first was sent by the staffing agency to NMA to perform

services, and (2) the length of time that eacthei performed services for NMA. In the event



that any of those persons has continuously lstaffied with NMA, then NMA must promptly
cease using their services. We further ordat MMA is barred from having Cohen, Combs or
Gimler perform any services for NMA for the same amount of time after March 11, 2020 as each
of those persons performed services for NMAtf@ period prior to March 11, 2020. We conclude
that this remedy, along with an award to NuVasive of its reasonable attorneys’ fees as the
prevailing party on this motion to enforce as paed by the settlement eement (Pl.’s Motion,
Ex. 1, Para. 10), sufficiently addsees the breach that has occurred.

D.

We now consider plaintiffs’ fial request: that we perndiscovery on the question of
whether defendants were untruthful during thelesaent conference abotitheir practice of
compensating surgeons for utiligi their neuromonitoring service@Pl.’s Motion at 2). Plaintiff
says that defendants have vielhtparagraph 3(a) dhe settlement agreement, which prohibits
them from “compensat[ing] physicignsospitals, or medical facilitgdministrators, directly or
indirectly, through monetary, equitable, ohet means, for utilizing or recommending the
utilization of their products, poedures, and/or services.” The tina cited to a series of draft
agreements (Pl.’s Motion, Ex. 1dhowing the compensation schethat plaintiff says violates
Section 3(a).

As we pointed out during the hearing omulary 29, 2020, plaintiff'$notion is short on
details to support its assertion. The motion did exqilain precisely hovthe draft agreements
attached as an exhibit to the motion show anraper compensation schenog,offer evidence to
support the specific assertions mégeplaintiff. In the reply, plaintf attempts to put more meat
on the bones of its allegationsamitiff says that it has showenough to warrant discovery to

further develop evidence concerning the alleged violation, suggesting that it be permitted to serve

10



five interrogatories and eight requests for proauctf documents, and to take three depositions
(Pl’s Reply at 8-11 and n.15). Wenclude that notwithstanding thegfort, plaintff has fallen
short at this time of showing either a violatiohthe agreement or a sufficient basis to embark
upon discovery.

Neither side does very much to fully expléie intricacies of each alit agreement or the
interrelationship between them. Howevercusing on the Manageme®ervices Agreement
(“MSA”"), that document provides fdVionitoring Associates, LLC (whh appears to be an entity
related to NMA) to enter into managementesgnents with physicianeho perform surgical
procedures, including intraoperaineurophysiological monitoring. €MSA sets forth a detailed
list of the scope of servicesavlitoring Associates will provid® the physicians, which includes
billing for the professional workf the surgeons and colleadi payment (Pl.’sMotion, Ex. 14,
MSA, 88 2-3). For the management servicedgomed, Monitoring Associates would receive
payment of 30 percent of netllections on the billingdd., § 4). Because the MSA provides for
Monitoring Associates to bill for the servicasd to collect on all bilhgs, the sense of the
agreement is that the net collections remagrafter payment of the 30 percent management
services fee would bemetted to the surgeon.

Plaintiff has failed to expin sufficiently why this arregement would wlate paragraph
3(a) of the settlement agreemedn its face, remittingp a surgeon (or allowing her to retain) the
balance of net collections after payment ai@nagement fee does not constitute “compensating”
the physician. Rather, it appearsatlmw physicians to retain a certaamount of the revenue they
generated. We also note that the MSA statesribigiayments to the suagn are intended to be
“an inducement or payment fany referral” of patients tdMonitoring Associates, and no

payments by the surgeons of the managemetfiinfelede any discount, rebate, kickback or other

11



similar reduction in chge” (Pl.’s Motion, Ex. 14 at § 4). W simply recitingthis in the MSA
does not automatically make it so, it is equally thad plaintiff must do more to show a violation
of the settlement agreement or an entitlement to discovery than summarily label the draft
agreements as a “payrfplay scheme” (Pl.’s Ray at 10). Plaintiff ha failed to offer enough
evidence at this time to shoavviolation of the settlement @gment or to warrant discovery.
Accordingly, we deny this padf the motion without prejudice.

.

The settlement agreement provides that aypano demonstrates adach is entitled to
recover reasonable attorneys’ fees (Pl.’s Motien,1: Settlement Agreement §10). Plaintiff has
demonstrated several breaches of the settleageaement, and thus we award plaintiff reasonable
attorneys’ fees for drafting and filing the motiand reply memorandum, for its attorney time in
preparing and filing the Joint @us Report required by the Coirrtconnection with the motion
(doc. # 67), and the attorneye spent on the in-court hearing on January 29, 2020. However,
plaintiff shall exclude from its calculation of fet®e devoted to the briefg on the alleged breach
of the settlement agreement which the Courtfbasd, in Section I(D), tt plaintiff failed to
demonstrate. Plaintiff shall provide defendamits a calculation of itseasonable fees by May 8,
2020. The parties then shall meet and confanezessary in order to reach agreement on the
amount of fees to be gh The parties then shall file a statreport with the Court on May 22,
2020, setting forth the status okthdiscussions concerning the amount of faed a date for

payment.
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CONCLUSION

Accordingly, for the reasons set forthowe, we grant in part and deny in part
plaintiff's motion to reopen the case and tdoece the settlement agreement (doc. # 59).

ENTER:

Xy 7. Aol

SIDNEY I SCHENKIER
United States Magistrate Judge

DATED: April 14, 2020
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