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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIGNATURE FINANCIAL LLC,

Plaintiff, 18C 4676

VS. Judge Gary Feinerman
YASYA SHTAYNER, SEMYON SHTAYNER, 2ND
AVENUE TAXI CORP., 3 ANGELS CAB CORP.,
3RD AVENUE TAXI CORP., 6TH AVENUE TAXI
CORP., 7TH AVENUE TAXI CORP., 8TH AVENUE
TAXI CORP., 9TH AVENUE TAXI CORP.,
ASHLAND AVENUE TAXI CORP., ASPIRE CAB
CORP., CARROLL AVENUE TAXICORP.,

EMPIRE TAXI INCORPORATED, GREY GOOSE
CAB CO., HANDY CAB TAXI CORP.,

LEXINGTON TAXI CORP., MADISON TAXI
CORP., MONSOON TAXI CORP., RIVERSIDE
TAXI CORP., SAM & SONS TAXI CORP.,
SECOND CITY TAXI CORP., STOLI CAB CO.,,
WEST END TAXI CORP., and YORK AVENB

TAXI CORP.,

Defendants

N N N N N N N N N N N N N N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

In August 2019, the court entered a $28.3 million judgment for Signature Financial LLC
against Semyon Shtayner, Yasya Shtayner, and numerous corporations of which ey are
principal shareholders. Docs. 92-93ttefnping to collect on tle judgment, Signature issued
citations to discover assets on the Shtayners, Docs. 104, 146, and served them with post-
judgment interrogatories and requests for production, Docs. 105-2, 105-&hiHyaers
produced certain responsive documents regarding their and the corporate defaaseists
Doc. 105-5; Doc. 185 at § 12, and appeared for a series of depositions, Docs. 185-2, 185-3, 185-

8, 185-10. On Signature’s motion, the court ordénedurnover of certain debtor assets and
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imposed a charging lien on the Shtayners’ interests in various limited liabiliyasdes. Docs.
149, 180, 183. The judgment, however, remains unsatisfied. Doc. 185 at { 10.

Now before the court is Signature’s motion for sanctions and to compel post-judgment
discovery. Doc. 185. The motion asks the ctmr{l) compel the Shtayners to comply with
their post-judgment discovery obligations; (2) hold them in contempt for the failure to comply
thus far;and (3) sanction them and their counsel, Ariel Weissberg, by holding them jointly
responsible for théees and costSignature has incurred in connection with this motion. The
motion is granted in part and denied in part.

Background

In September 201%ignatureserved the Shtayners with pgstigment interrogatories
and requests for production. Doc. 185 at § 11; Docs. 105-2, 105-3. Two months later, Signature
served the Shtayners with citations to discover assets. Doc. 104. Foléowotmpn to compel,
Doc. 105, the court ordered the Shtayners to sit for depositions in December 2019, Doc. 111.
The Shtayners’ former counsihnson & Bell, Ltdrepresented them at thodepositions. Doc.
185 at § 15Docs. 185-2185-3.

Signature correctlgontends thathe Shtaynerst ther December 2019 depositions
repeatedly “failed to recall” answers to questions within their knowledge amidfiiei
documents in their possession thatithad failed to produce. Doc. 185 at 11 17,6, e.g.,
Docs.185-2at7, 14, 18 (18:19-24, 44:20-46:14, 62:3-22yc. 185-3at 21-22, 25, 26-27
(76:18-77:7, 90:18-91:23, 96:20-97:12). The court reporter left blanks in the deposition
transcrips for the Shtaynertofill in after they refreshed their recollectiorisg., Doc. 1852 at
14, 18 (46:12-14, 62:20-22poc. 1853 at7, 8(17:9-11, 22:18-20, 24:9-11)Semyon and

Yasyadid not object to filling in those blanks and producing those documents.
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Signature conferred with the Shtayndhgncounselat Johnson & Bell to obtain the
missing documents and information. Doc. 185 at  22. Those communications ended when
Johnson & RIl withdrewin late January 2020. Doc. 119. The next month, the Shtayner
current counselriel Weissberg, appearaxh their behalf. Doc. 132.

In May 2020, Signature served the Shtayners with properly compibagons to
discover assets. Doc. 148 Docs. 142-143 (reported at _ F.R.D. __, 2020 WL 2041347
(N.D. lll. Apr. 28, 2020)).The court ordered the Shtayners to sit for their citation depositions on
or before June 29, 2020. Doc. 156. That deadline was not met, élatdlyaersiltimately
agreed to sedemyon’s deposition for July 27, 2020. Doc. 185 at 1 2880.185-6. In
advance of that date, Signatwent Weissbertyo lettersseeking thenissing documents and
information from the December 2019 depositions. Docs. 185-4, 18%etssbergagreed to that
request. Doc. 185-7.

The Shtayners did not produce the documeniisformation before SemydnJuly 2020
deposition. Doc. 185 at § 35. Duringtldeposition, Semyon again failed to answer numerous
guestions within his knowledge aadainidentified responsive documents he had failed to
produce.ld. at 138, see, e.g., Doc. 1858 at13, 19, 22 (46:19-48:6, 71:2-13, 82:14-84:Bfter
three hours, the deposition was continued to September 10, 2020 because Semyon was feeling
unwell. Doc. 185at 39; Doc. 1858 at23 (85:17-20).Semyonwas later diagnosed with
COVID-19. Doc. 189 at 117.

On September 9, Signature s@issberga copy ofSemyon’sJuly 2020 deposition
transcript anédisked counseb review it with Semyon and provide the missing informaéind
documents. Doc. 185-9. The information was not provided. Doc. 185 at  41. Also on

September SSignature’s counsel aMieissbergonferred by phone. Doc. 185 at { 43; Doc.
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189 at 1 19. Thparties dispute what happenedthe call. Signature asserts that Weissberg
stated that he had instructed Semyon to answer “I don’t recall” to questitesupcoming
deposition. Doc. 186 at § 13Veissberg denies that charge, averring that he “never coached
Semyon to have a faulty recollection in response to any questions posed under oath by
Signature. Doc. 189-lat 14.E.

At his deposition the following day, Semyon confirmed that he had promised to produce
certain documents and fill in his prior deposition transcript with information thateue=ddo
“go back and look further for,” and admitted that he had not done so. Doc. 185 at { 42; Doc.
185-10 at 3 (7:7-22)By Signaturés estimate Semyon answered “l don’t recall” more than 100
times in response to “questions which were simple in nature.” Doc. 185 at {1 47-50. It
highlights three lines of questiom to illustratethe point. Id. at §{51-60.

First, Signature points to Semyon’s responses to questions about a $25,000ayift he
recentlyreceived from his motheid. at{1151-54. The pertinent testimony is as follows:

Q: All right. What date did she give you the cash?

A: I don't recall.

Q: Well, it was a pretty large sum of money, wasn't it, Mr. Shtayner?
A: Yes.

Q: And what month was it in?

A: | don't recall.

Q: And how did she send you the $25,000 in cash?
A: She just handed me the $25,000 when | came to her apartment.
Q: And where did you put it?

A: Put it in my pocket.



Case: 1:18-cv-04676 Document #: 199 Filed: 11/23/20 Page 5 of 11 PagelD #:6572

Q: What size bills were they?
A: 1 don’t recall.

Q: Your mother gave you 25,000 in cash and you don’t know what size bills
they were? W they singles?

A: | don't recall.

Q: Is there a reason why you don’t recall from about a month ago how your
mother gave you $25,000 in cash?

A: | justdon’t recall.

Q: And wkenyou put it in your pocket, was it one pocket?
A: I don't recall.

Q: What kind of pants were you wearing? Cargo pants?

A: 1 don’t recall what | was wearing on that day.

Q: Where did you spend the money?
A: I don't recall.
Q: Can you tell me any place where you spent the money?
A: I don't recall.
Doc. 185-10 at 4, @:4-11, 11:8-25, 12:1-4, 17:5-9).

Second, Signature points to Semyon’s failure to recall various dealings with and
paymentsnadeto his attorneys. Doc. 185 at §%57. Signature asked Semyon how he paid his
counsel, Mitrani & Reinor, in connectiontiva settlement concerning a $4,500,000 mortgage on
his Miami penthouse condominium. Doc. 185-10 at 9-11 (32:23-37:4). Although Semyon
acknowledged signing an engagement letiién thatfirm, he “did not recall” the amount of the
retainer fee, who pai or how it was paid, and whether he had spent “more than a dollar” on

legal fees in connection withe representationd. at 10 (33:1736:13). Signature alsasked
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about Semyon’s payments to Weissberg for his representation in thiddasell (37:21-
39:11). Semyon “did not recall” if he had ever paid Weissberg’s legal fees, who tdbdegrai
and how, whether he had an engagement letter or retainer, or when Weisslesentedrhim
for the first time. 1bid.

Third, Signature points to Semyomssponses concerning his Nevdesed cannabis
business-€annaboss, LL&-in which he has invested over $4,000,000. Doc. 185 at 1 58-59;
Doc. 185-10 at 13 (46:2-5). Semyon “did not recall” why certain liens were filed against
Cannaboss and the amount of those liens, Doc. 185-10 at 13 (46:8-284%if1here were any
Uniform Commercial Code liens agairise businesshid. (45:25-46:1); how lonthe
business’®nly two employees had been employed or whether they had been paid in the last two
months,d. at 16 (58:2-60:24); and how Semyon olgdithe money to pay those employeés,
at 17 (61:22-23).

At one point during the deposition, Signature’s counsel asked Semyon: “Mr. Shtayner,
are you aware yesterday that your attorney, Mr. Weissberg, said to metelefin@ne that he
has instructed you to answer ‘I don’t recall’ to questions that | ask ylil2t6 (18:12-15).
Semyon answered that he did not “know what [Weissberg] advised [Signature’s cabosl]
Ibid. (19:10). And Weissberg reiterated his denial that he had coached Semyon to haye a fault
recollection. Id. at 67 (20:13-21:3).

Discussion

Signature seeks reliafainst the Shtayners and Weissberg under Civil Rule 37. Doc.
185at 1162-64 Doc.193at 124-27. At the end of their opposition brief, the Shtayners briefly
argue thathis motion is governed not by Civil Rule 37, bather byillinois Supreme Court

Rule 277 and 735 ILCS 5/2-1402, as incorporated by Civil Rule 69. Doc. 189 alTfie6.
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Shtayners’ argument is unpersuasi@vil Rule 69(a)(2) states that, “in aid of the judgment or
execution, the judgment creditor ... may obtain discovery from any person—including the
judgment debtor—as provided in these ruleby the procedure of the state where the court is
located.” Fed.R. Civ. P. 69(a)(2emphasis adde3ee Fed. R. Civ. P. 69, advisory

committeés noteto 1970 anendment (“The amendment assures that, in aid of execution on a
judgment, all discovery procedures provided in the rules are available Rubinv. The

Islamic Republic of Iran, 637 F.3d 783, 795 (7th Cir. 201(t)ting Rule 69(a)(2) for the

proposition that “discovery requests in aid of execution may be made pursuantrttheithe

federal rules or the corresponding rules of the forum”$taieMorgan Chase Bank, N.A. v. PT

Indah Kiat Pulp & Paper Corp. Tbk, 854 F. Supp. 2d 528, 536 (N.D. Ill. 2018pplying Civil

Rule 37 in a citation proceeding brought under 735 ILCS 5/2-1402). Moreover, the Shtayners do
not assert, let alone show, that the obligations imposed and remedies allowed by Rule 37, on the
one hand, and lllinois law, on the other, diffeanymaterialway. Accordingly, the court will

apply Rule 37.

l. Missing Documents and Infor mation

Rule 37a) permits a party tomove for an order compelling disclosure or discovery,
provided that “the movant has in good faith conferred or attempted to confer with theqrerson
partyfailing to make disclosure or discovery in an effort to obtain it without court actieed.
R. Civ. P. 37(a)(1). As pertinent here, a Rule 37(a) mavaytseek (1) an order “compelling
an answer ... if a deponent fails to answer a question asked under Rule 30 or 31,” Fed. R. Civ. P.
37(a)(3)(B)(i);and(2) an order “compelling ... production” if “a party fails to produce
documents ... as requested under Rule Béd R. Civ. P.37(a)(3)(B)(iv). “[A] n evasive or
incomplete disclosure, answer, or response must be treated as a failurbse destswer, or

respond.” Fed. R. Civ. P. @)(4). Invoking Rule 37(a), Signature seeks to compel the
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Shtayners(1) to suppément theiproduction with the documents that Semwma Yasya
admitted at theidepositionghatthey hadfailed to produce; and (2) to answer the deposition
guestions that were within their knowledge but to which feegned ignorance or lack of recall
Doc. 185at 65-66; Doc. 193 at § 15ignature is entitled to thetlief.

To start, Signature has showat it has “in good faith” attempted to resolve firesent
discovery disputes. Fed. R. Civ. P. 37(a)(1). Signaturecpastedlyaskedhe Stayners to
comply with their discovery obligations. Docs. 185-4, 185-5, 185-9. And the Shtayners have
time and agairfailed to cooperate.

Signature correctlgubmitsthat the Shtayners promisedpeduce additional documents
andto supplementheir testimonywith additional information Doc. 185 at {{ 15-23. Semyon
admittedas much during his September 2020 deposition. Doc. 185-10 at 3 (7:A&2).
confirmed that he had “identified certain documents that were not produced” ltuadtilot
produced themlbid. (7:7-9). He also confirmed that he had previously “identified information
that [he] said [he] needed to go back and look further for” but had not domeido(7:14-22).

The Shtayners retort that they have already produced Suime @documentdemanded
by Signaturethatother documents are not within their possession or controthabehuch of
the documents that remain “will not lead to the discovery of any [attachald¢d.asBoc. 189
at 1123-25. Theargument misses the marWhether the Shtayners’ documentd ultimately
prove useful to Signature obvious$nottheir call. And although th&htaynergannot be
compelkd to duplicate their prior productions or produce documents not in their possession or
control,theycan be compelled tiind and produce agetunproduced documents that they

admitted are in their possession or control.
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Signaturds likewise correct to maintaifat Semyormgave“intentionally evasive
testimony”at his depositionsyrepeatedlyesponding “I don’t recall” to simple questions
plainly within his ken. Doc. 185 at 1 50, 61. The Shtayners respondttlesst as to the
September 2020 depositiddemyon’s “less than total recall” was “quite understandable” given
his QOVID-19 diagnosis anchother’s recent deathDoc. 189 at { 22. Even accounting for
these circumstances,s not credible thaBemyonwas unabléo recall basic facts about his
personal affairs-for example, where he gets the cash to pay the employeesmultimillion
dollar cannabis venture, Doc. 185-10 at 17 (61:22-23); whether he paid his |awgezghan a
dollar” in connection witha settlement pertaining to his multimillion dolfaimary residence,
id. at 10 (36:8-9); and how and where he spent a $25,000 cash gift that he hexkjust from
his motherjd. at6 (17:5-9). Given the “evasive” nature of Semyon’s responses, Fed. R. Civ. P.
37(a)(4),he must sit for another deposition at which he must be prepared to answer those
guestions, as well as others that Signature identified from his prior depositibhe (ti@ough
counsel) agreed to substantively answ&nd while Yasya'’s failures of memory are not as
egregious as Semyon’s, she, too, must producasyst-produceddocuments that she admitted
were in her possession or control, agbmust answer the questions that she failed to answer at
her December 2019 deposition but that she later (through counsel) agreed to answer.
. Contempt

Signature asks theart to hold the Shtayners in contempt and order their arrest to ensure
their compliance with the court’s orders and to impress upon them the seriousness of thei
discovery obligations. Doc. 185 at 1 71-83. Considering the Shtayners’ obstreperous and
evasiveconduct to this point, Signature’s request is not unreasondsedm. River Transp. Co.

v. Ryan, 579 F.3d 820, 826 (7th Cir. 2000A civil contempt order is designed to compel
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obedience to a court order or to compensate the contesawlversary for the injuries which
result from the noncompliancé (internal quotation marks omitted}.hat said, the court will
afford theShtaynerone finalopportunity to comply with their discovery obligationBhey
should not expedimilar forbearacefrom the courif they do not take advantage of this final
opportunity to comply.

[11.  Attorney Fees

Upon granting a motion to compel, “the court must, after giving an opportunity to be
heard, require the party or deponent whose conduct necessitated the motion, the garhegr at
advising that conduct, or both to pay the mowamtasonable expenses incurred in making the
motion, including attorneyg fees. Fed. R. Civ. P. 37(a)(5)(A). “But the court must not order
payment if(i) the movant filed the motion before attempting in good faith to obtain the
disclosure or discovery without court action; (ii) the opposing party’s nondisclosspense, or
objection was substantially justified; @if) other circumstances make an award of expenses
unjust? lbid. None of the exceptions applies here, as Signature attempted in good faith to
obtain the pertinent documents and information without court action, the Shtaynersepérsi
nondisclosures were not substantially justified, and there are no other ¢anuessthat would
make unjust a fee and expense award. Accordingly, Signature is entitled ta thedees and
expenses it incurred in preparing and litigating the present mdseatephens v. Baker &
McKenzie LLP, 769 F. App’'x 362, 365 (7th Cir. 201@)jiting Rule 37(a)(5)(A) in affirnmg “the
district court’s decision to granthe defendant’s] petition for attorneys’ fees as a sanction for
[theplaintiff's] refusal to comply with discovery”).

Signature argues that thee award should be entered against the Shtayners and
Weissberg, jointly and severally. Doc. 185 at 1 88; Doc. 193 at A2&r Weissberg,

Signature submits thae intentionally frustrated Semyor8eptembe2020 deposition by

10
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instructing himto ansver “I don’t recall” even if he knew the answéeosSignature’s questions.
Doc. 185 at 1 85-86ee Fed. R. Civ. P. 30(d)(2) (permitting imposition of sanctions, including
an award of expenses and fees, against “a person who impedes, delays, or fitusti@tes
examination of the deponent”). Signature’s submission is unpersuasitie present recardh
lawyer may advise a client to answer “I don’t know” or “I don’t recall” to a tjoesf, in fact,
the client does not know or recall the information sought. And there is no evidence supporting
Signature’sview that Weissberg instructed Semyon to respond “I don’t recall” to questions to
which heknew the answerlndeed, as Signature acknowledges, Doc. 185 at { 17, Semyon
repeatedly answered “I don’t recall”lsis December 2019 depositidreforeWeissberg was his
lawyer. E.g., Doc. 1853 at26-27, 47, 58 (96:20-97:12, 177:19-178:10, 224:18-2yen all
this, the award of fees and costs will run against the Shtayners only.
Conclusion

Signature’s motion is granted in partddenied in part. The Shtayners shall produce the
documents in question by December 4, 2020, and sh&il continued depositions no later than
December8, 2020. (At its option, and in lieu of taking her degsition, Signature may simply
require Yasya to provide in writing the information she did not provide at her Dec@fiser
deposition.) he Shtaynermustreimburse Signature for theasonable attorney fees and costs
it incurred in preparing and litigaig this motion. ByDecembe#, 2020 Signature shall file a
memorandum, with invoices and any other pertinent evidentiary support, establisfeeg asd

costs. The Shtayners have ubtdcember 1, 2020 to respond, and Signature may reply by

-

Decembem8, 2020.

November 23, 2020

United States District Judge
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