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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

OLYMPIAN GROUP LLC )
d/b/a/ ENCORE, et al., )

RAaintiffs,
No. 18-cv-04919

)
)
)

V. )
) JudgeAndreaR. Wood
)

CITY OF MARKHAM, an lllinois
municipal corporation, et al., )

)

Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Olympian Group LLC (“Olympiaf), doing business as “Encore,” operates a
nightclub in Markham, lllinois. @mpian and two of its membemlaintiffs Corey Bradford and
Michael Irvin, have sued the City of Mdram (“Markham”), the Markham Liquor Control
Commission (“MLCC"), and eight individuals who have served as local officials or police officers
for Markham. The suit arises out of actionattMarkham and some @$ officials and police
officers allegedly took to hasa Olympian, issue it citations load faith, and shut down its
nightclub. Plaintiffs’ Second Amended Complaftf8AC”) contains eighclaims arising under
federal law and four state-lawrt claims. (Dkt. No. 46.) Defelant Roger Agpawa, individually
and in his capacity as Mayor and Local Lig@ontrol Commissioner (“LLCC”) of Markham, has
moved to dismiss all claims against him pursuarfederal Rules of CiMProcedure 12(b)(1) and
12(b)(6). (Dkt. No. 57.) The rest of the Defentiatogether have filed their own motion under
Rules 12(b)(1) and 12(b)(6) to dismiss the claamainst them. (Dkt. No. 63For the reasons that

follow, both motions to dismiss areagited in part and denied in part.
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BACKGROUND

For the purposes of Defendants’ motiondigimiss, the Court accepts as true the well-
pleaded facts in the Complaint and views therthe light most faviable to PlaintiffsSee
Firestone Fin. Corp. v. Meyer96 F.3d 822, 82627 (7th Cir. 2015).

As alleged, Olympian is dflinois limited liability company (“LLC”) based in Markham,
lllinois. (SAC 1 1, Dkt. No. 46.) Bradford and invare both members of the LLC, and Bradford
also serves as a manager of the LUG. {1 2, 3.) Olympian’s business consists of running a
nightclub in Markham.I¢. 1 15.) Plaintiffs’ claims in this cas®ncern actions that local officials
and police allegedly took tshut down that nightclub.

Plaintiffs name nine Defendants irethSAC. First among them is Markhartd.(f 4.) In
addition to Markham, Plaintiffs have sued gighople who have held positions in Markham'’s
government or police departmeAigpawa, who currently serves as Mayor and LLCC; David
Webb, Jr., the former Mayor and LLCC; Stevéldf, the Markham CityAttorney; Clifton
Howard, Rondal Jones, and William Barron,\Mdrkham aldermen; Mack Sanders, Markham’s
Chief of Police; and James Watka Markham police officerld. 11 5-12.)

When Olympian opened in 2012, Markham issi@diquor license tat allowed it to
serve alcohol until 5:00 a.m. on Friday and &y nights and 4:00 a.rall other nights.Id.

11 16-17.) Olympian refers to thisense as a “4am licenseld( 17.) At thatime, Markham
ordinances required liquor licendes establishments with a capacdf200 persons or less to be
4:00 a.m. licensesld. 1 18.) Markham issued Olympian a néW0 a.m. license every year from
2013 to 2016.1¢. T 20.) Olympian received a 4:00 alimense again in 2017, despite some

changes to Markhamigyuor licensing laws.I¢l. 11 21-22.)



Olympian alleges that Defendants “beganrthaisade to run Plaintiff out of business”
after Olympian renewed itgjuor license in 20171q. 1 23.) According to Rlintiffs, Defendants
were motivated to close down Olympian becatiseas competing witla nightclub and a strip
club owned by a local businessman who eisexd influence in local politicsld. 1 24-28.)
Between January 21, 2013 and December 47 Zdarkham police issued 37 citations to
Olympian for alleged viations of its licenseand local ordinancesld I 30.) Twenty-eight of
those citations were for kiag liquor after hours.Ifl. T 31.) Yet Olympian alleges that it always
has complied with the temof its liquor license.ld.)

When Olympian attempted to review its besis license that wastse expire on May 1,
2018, Markham and some combimatiof individual Defendantdenied Olympian’s renewal
applications six times between April 12, 2018 and May 1, 2048y 33.) During that time,
Webb, Miller, Howard, Jones, Barron, Sanders, \&alknd Ernest Bleving former mayor of
Markham) “embarked on a seriekactions calculated and intendeddeprive the Plaintiffs of
their right to conduct busiss in an honest mannerld({ 38.)

It appears that th campaign in 2018 was allegedignnected to previous problems
Plaintiffs had with Markhami-or example, Markham andrae combination of individual
Defendants denied Olympian’sg@jgation to change the opeirag name of its club in 2016ld(
1 39.) Plaintiffs met with Sanders and Hod/about it and, afteahe meeting, the rival
businessman mentioned above calaintiffs to tell them thaMarkham was not going to let
Olympian’s nightclub operateld 11 40-41.) Someone gave Plaiistéin additional list of
requirements for opening their busine$d. { 42.) Plaintiffs say thahey protested to the
Markham building commissioner, who told thémat he had been instructed never to let

Olympian’s club open.ld.) Subsequently, in 2017, Plairisifimet with Webb and Howard, who



told them that Olympian was a “casualt[y] of warid would not be permitted to operate, despite
its licenses.Ifl. 1 43.) According to Plaiifts, Miller controlled the issuance of business and
liquor licenses at that timeld( § 44.)

Miller, Blevins, Howard, Jones, BarroBanders, and Walker ajjedly started a new
campaign to drive Plaintiffs owf business in December 201[d.({ 46.) Webb, Blevins, and
Howard directed Sanders and W&l to order Markharpolice to issue citions to Olympian
even if citations were not justifiedd(  47.) The purpose of those titeas was to give Markham
reason not to renew @hpian’s licensesld.) On the afternoon of April 30, 2018, someone with
authority told Bradford that if Olympiandiinot pay $33,050 in certified funds by the close of
business to cover exisgreitations, Markham wodlclose the nightclubld. § 48.) Plaintiffs paid
$33,050 to Markham on May 4, 20181.(T 50.) A few days later, Olympian applied for and paid
the fee for a 4:00 mn. liquor license.Ifl. § 51.) Markham, however, granted Olympia2:@0
a.m.liquor license, which Plaintiffdescribe as “fraudulent.d. { 52.) Plaintiffs claim that a
local ordinance requiredarkham to issue Olympiaa 4:00 a.m. licenseld; 11 55-56.) Plaintiffs
claim that they have complied with the 2:00 dioense but Markham police have still continued
to issue “false and fraudulent” citations follisg liquor after hours andxceeding the nightclub’s
capacity. [d. 1 57.) Ten of those aftérmurs citations were ised during hours in which
Olympian was licensed to sell alcohadd.(] 59.)

Olympian requested but did not receiveopportunity to be heard on the status of its
license. [d. 1 62.) Moreover, Walker and Sanders’mpaign against Olympian continued to
intensify from Ma 2018 forward. Id. 7 63.) In June and July 2018, Walker and Sanders ordered
Markham police to enter the nightclubdaprevent patrons from enteringd.(f 64.) One night,

Walker went to the nightclub 40:30 p.m. and informed the maysat that the business could not



open that night and that Irvin h&mbe present for it to operd({ 65.) Markham police officers
told Plaintiffs that unspecified “bossedsad ordered them &hut down Olympianld. I 66.) The
officers also told Plaintiffs that they kweheir activities were simply harassmenmd. {[ 66, 104)
Plaintiffs never had a meangjful opportunity for reviewof Defendants’ conductld. 1 67—-683)

Plaintiffs filed their originacomplaint in this case in Ju2018. (Dkt. No. 1.) That was
followed by a First Amended Complaint (“FACIh September 2018. (Dkt. No. 19.) Defendants
moved to dismiss the FAC in November 2018. (kb. 24.) But events on the ground continued
to unfold even as the case proceeded in this Court.

On December 31, 2018, Olympian opened itk ¢br business in copliance with its
licenses. (SAC] 138.) Shortly before 2:00 a.m., a Maam police officer etiered the club and
told Irvin to turn on the ghts, get the customersleave, and close the clulbd(f 139.) Irvin
complied. ([d.) Walker then entered the club and demarttatlirvin turn ove the club’s business
license. [d. 1 140.) Irvin did so, and theutd shut down for businessd(Y 141.) No Defendant
provided any basis for revaig the business licenséd.(f 142.) And there was no citation or
hearing date in relation to the revtioa of Olympian’s business licenséd.(11 144-45.)

Plaintiffs petitioned thi€ourt for a temporary restraining order (“TRO’IY.( 146; Dkt.
No. 36.) At the hearing, the City admitted thalid not want a “striglub” like Olympian’s club
in town. (SACYY 149-50.) The Court concluded that a hearing on the TRO would be premature
because of a hearing already scheduledrbafe Mayor of Markham on January 8, 2018. (

1 152; Dkt. No. 40.) On February 18, 2019, Agpdined Plaintiffs $500 and “permanently
restricted” their business &ose “without prejudice.”ld.) Plaintiffs believe that this action was

based on the content of the entertainment at thear the viewpoint of @mpian and its owners.

! Plaintiffs number both the last two paragraphtheffacts and the first two paragraphs of Count | as
paragraphs 67 and 68. Here, thmu@ refers to the last two paragraphs of the facts section.



(Id. 1 158.) The restrictions on Olyian’s business license havaused Olympian to lose
substantial revenueld( f 159.)

After Markham placed restrions on Olympian’s business diose, Plaintiffs filed their
SAC in March 2019. (Dkt. No. 46.) Defendants fitbéir motions to dismiss in July 2019, which
asked the Court to dismiss the SAC in its ettireDkt. Nos. 57, 63.) Plaintiffs’ SAC contains
twelve claims against the nine Defendants. Theeecight federal-law clais and four state-law
claims. Counts | through IV assert claiomeder 42 U.S.C. § 1983 aigst all individual
Defendants. Those counts respectively concavoqutural due process, equal protection, free
speech, and unreasonable searanesseizures. Count V asseatslaim againstll individual
Defendants pursuant to 42 U.S.C. § 1985(3) for pioasy to violate Plaitiffs’ right to equal
protection of the law. CousitVIl through VII contain #Monell claim against Markham and a
request for declaratognd injunctive relief. Count VI is a state-law conversion claim against
Markham and Webb. Count X (the SAC does not inceidause of action lalegl as Count IX) is
a state-law claim for negligent interference vatbusiness relationshgmainst all individual
Defendants. Count Xl consists afstate-law extortion claim amst all individual Defendants.
Count XII asserts a state-law tpass to land claim against aidividual Defendants. And Count
Xl is a § 1983 claim concerng free speech against Markham, Agpawa, and the MLCC (which
has not been served). Plaintiffs have clarifiethiir briefs that Count Xl asserts @laim against
Agpawa only in his official capacity. (Resp.@pp’n to Mots. to Dismiss at 15 n.4 (“Opp’'n”),
Dkt. No. 68.) For all claims, Plaintiffs seek dayea, punitive damagegjtable relief, and pre-

and post-judgment tarest. (SAC 11 67-160.)

2 A plaintiff cannot sue a municipality under § 1983 based on a theoegmbndeat superior. See Monell
v. Dep't of Soc. Servs. of N.¥36 U.S. 658, 694 (1978). Instead, a plaintiff may only maintain a § 1983
suit against a municipality if the municipality main&iha policy, practice, or custom that caused the
violation of rights guaranteed by the Constitution or laws of the United SEatesd



In December 2019, after the motions to dssithe SAC were fully briefed, Plaintiffs
again petitioned the Court farTRO. (Dkt. No. 82.) They claimed that Markham had revoked
both Olympian’s liquor license and its businkssnse without providing an opportunity to be
heard. The Court held a contestezhring on the issue but ultimately declined to issue a TRO.
(Dkt. No. 85.) The Court abstained from ruling oa therits of Plaintiffspetition because there
were ongoing administrative proceedings beforeditye of Markham that could be reviewed in
lllinois state courtSee Younger v. Harrig01 U.S. 37, 44-46 (1971) (holding that, in most
circumstances, district courts should abstain fraeriaring with ongoing stte criminal, civil
enforcement, or administrativeqmeedings). The Court has not hldher hearings or received
further filings that clarify the status of Olympian’s buess license and liquor license.

DISCUSSION

Defendants have moved tediiss all Plaintiffs’ claimgursuant to Rule 12(b)(6) for
failure to state a claim. To survive a Ruleld)?2§) motion, “a complaint must contain sufficient
factual matter, accepted as true, to ‘stattain to reliefthat is plausible on its face ¥Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly650 U.S. 544, 570
(2007)). This pleading standard does not necigsaquire a complainto contain detailed
factual allegationsTwombly 550 U.S. at 555. Rather, “[a] claimas facial plausibility when the
plaintiff pleads factual contentdahallows the court to drawdhreasonable inference that the
defendant is liable fahe misconduct allegedAdams v. City of Indianapolig§42 F.3d 720, 728

(7th Cir. 2014) (quotindgbal, 556 U.S. at 678).

3 Both motions to dismiss ask the Court to take judicial notice of a raft of docun@ee®k(. Nos. 58-1—
58-12, 64-1-64-5.) The Court declines to take judicial notice of those documents. The Court can resolve
the issues raised by the motion to dismiss without tlaa it would be more appropriate to consider the
documents on a motion for summary judgment or at trial.



In addition to the basic notice pleading regment embodied in Beral Rule of Civil
Procedure 8, Agpawa contendattkrederal Rule of Civil Prodere 9(b)’s heightened pleading
standard applies to Plaintiffs’aims because they involve adthulent course of conduct. Rule
9(b) provides that “[ijn allegig fraud or mistake, party must state witparticularity the
circumstances constituting fraud or mistake.tl He. Civ. P. 9(b). That heightened pleading
standard applies when a clainb@sed on a fraud, even if tbeuse of action is not for frauBee
Borsellino v. Goldman Sachs Grp., Iné77 F.3d 502, 507 (7th Cir. 2007). In the SAC, there are
scattershot descriptions of Olympian’s citation$adse or fraudulent. But despite the allegations
of false statements, Plaintiffslaims are not based on fraugee Houben v. Telular Cor231
F.3d 1066, 1074 (7th Cir. 2000) (giving the elemearitsommon-law fraud)Plaintiffs have
alleged that they knew that allthialse statements by Defendantye false, so they were not
deceived or defrauded by those statements.ditiad, Plaintiffs have not alleged any form of
reliance on Defendants’ false statements. Tleeekven though false statements form an
important part of Plaintiffs’ kegations, Plaintiffsclaims are not “premex upon a course of
fraudulent conduct” and the heighied pleading standard in lR®(b) does not applyBorselling
477 F.3d at 507.

Defendants have also moveddismiss some claims for lack of subject-matter jurisdiction
pursuant to Federal Rule of dirocedure 12(b)(1). To testethurisdictional sufficiency of
Plaintiffs’ SAC, the Court “acce] as true all well-pleadddctual allegations and draw[s]
reasonable inferences invta of the plaintiffs.”"Bultasa Buddhist Temple of Chi. v. Niels8i8
F.3d 570, 573 (7th Cir. 2017). The Court mayvbwer, look at evidence the parties have
submitted beyond the pleadings to detemmfnt has subjeematter jurisdictionSee Ezekiel v.

Michel, 66 F.3d 894, 897 (7th Cir. 1995).



l. Standing and Proper Parties

Before addressing whether the SAC adequatlies a claim, the Court first addresses
whether all Plaintiffs belong ithis lawsuit. There is no dispute that Olympian both has standing
to pursue the claims ra&d in the SAC and is the proper party to raise them under Federal Rule of
Civil Procedure 17(a). But for Brémtd and Irvin, it is not clear #i they have standing or that
they are real parties in interestraessary to assert the clams here.

The standing requirement is grounded in@oastitution’s restriction of federal judicial
power to “Cases” and “Controversiesl.S. Const. art. lll, § 2see Ctr. for Individual Freedom v.
Madigan 697 F.3d 464, 473 (7th Cir. 2012). To have standing, a plaintiff nawst “(1) suffered
an injury in fact, (2) tht is fairly traceale to the challenged conductthie defendant, and (3) that
is likely to be redressed byfavorable judicial decision.8pokeo, Inc. v. Robing36 S. Ct. 1540,
1547 (2016). Here, Bradford and Irvin have swdteno injury from the conduct alleged in the
SAC. Instead, all the harm from the torts andstibutional violations alleged in the SAC was
directed to Olympian, which &n LLC. While Bradford and Irviare members of that LLC, they
have not alleged that they were harmed as iddals. The only individuéharm to Bradford and
Irvin that Plaintiffs identify intheir briefs is the possibility th&@radford and Irvin were seized
during one or more visits by Meham police to the nightclubSé€eOpp’n at 7-8.) But the SAC
contains no allegations that Bfart or Irvin were ever seizedaly police or suffered any other
injury personal to them. Bradford and Irvin thask standing to pursue anythe claims asserted
in the SAC.

Bradford and Irvin also fail to meet thegrterements to bring suit in Rule 17(a) because
they only assert injuries to the LLC. Fed. R. (lv17(a) (requiring all $i$ to be brought by the

real party in interestgee Frank v. Hadesman & Frank, In83 F.3d 158, 160 (7th Cir. 1996)



(holding that even in a closeheld corporation, “lllinois follove the widespread rule that an
action for harm to the cporation must be brought in therporate name.”). A member of an
lllinois LLC may file a derivativeaction to enforce a right that the LLC itself refuses to enforce.
Seefed. R. Civ. P. 23.1(a); 805 ILCS 180/40-10. Bradford and Irvin may not maintain a
derivative action in this case bese the LLC itself is a Pldiff. Therefore, the individual
Defendants are not enforcing any rigiiit the LLC refuses to enforce.

In his motion to dismiss, Agpavaso contends th&lympian has failed to allege that it is
a proper party in this suit. Agpawa contends @igmpian has failed to phd that a majority of
its members consented to the s@if course, a party need noegat its “capacity to sue or be
sued,” unless it is necessaryetstablish the Court’s jurisdiction. Fed. R. Civ. P. 9(a)(1)(A).
Nonetheless, even if Olympian merequired to plead that it htee capacity to sue, it has done
so. Under lllinois law, an LLC may be manadmdits members or by an appointed manager or
managers. 805 ILCS 180/15-1(a)—(b). A membanaged LLC must have the consent of a
majority of its members to sue, while a mgeamanaged LLC must hia the consent of a
majority of its managers. 80BCS 180/15-1(b)—(c). The SA8uggests (even if it does not
explicitly state) that Olympain is a manager-managed LLSe€SAC { 2.) Bradford and Irvin are
the only members mentionedtime SAC, and Bradford ihie only manager namedd (1 2-3.)
Based on Bradford and Irvin's stigtas individual Plaintiffs, it is reasonalib infer that both
consented to the LLC bringing suit. The cons#rihe only alleged manager and the only two

alleged members suffices to establish Olympian’s right td sue.

* The only case Agpawa cites in support of his position is inapp8siteFreed v. JPMorgan Chase Bank,
N.A, No. 12 C 1477, 2012 WL 33070%t,*5—6 (N.D. lll. Aug. 13, 2012). In that case, the complaint
alleged that one of the LLC’s two members was tHerdfant in the suit and, presumably, did not consent
to the suitld. But drawing all reasonable inferences in favoPl&intiffs in this case, Olympian received
appropriate authorization from its membersnanagers to initiate this lawsuit.

10



. Claims Plaintiffs Agree to Dismiss and Miscellaneous Parties

Before reaching the bulk of &htiffs’ claims, the Court must dismiss certain claims and
parties from the SAC. Plaintiffsave agreed to theghissal of Count Xyhich is a claim for
negligent interference with a business relationalg@inst all individual Defendants. (Opp’n at 2.)
The Court therefore dismisses CodntPlaintiffs have also agredd the dismissal of Count V,
which asserts a claim that all ingiual Defendants engaged in@espiracy to deprive Plaintiffs
of equal protection of the laws wiolation of 42 US.C. § 1985(3).I¢.) The Court dismisses that
claim with prejudice because Plaintiffs havendtted that a class-of-oreqjual protection claim
cannot form the basisifa § 1985(3) conspirac$ee Smith v. Gomeas0 F.3d 613, 617 (7th Cir.
2008).

In addition, the SAC appearsassert claims agast certain persons who are not named as
Defendants and have not beerved. Count XllI states thdtis a § 1983 claim against, among
others, the MLCC. Plaintiffs havagreed to dismiss any clairagainst the MLCC with prejudice
(Opp’n at 2), so the Court dissses all such claims withgjudice. Count VIII asserts a
conversion claim against, among others, Blevid¢levins was named asefendant in previous
iterations of the complaint. Bbie was not named as a Defendant in the caption to the SAC, as
required by Federal Rule of Civil Procedure 10Rdaintiffs do not commnt on the propriety of
dismissing claims against BlevirBut the Court concludes that it is appropriate to dismiss all
claims against Blevins because he was not named in the SAC, he has not been served since
Plaintiffs filed the SAC on March 22, 2019, ané BBAC notes that he is deceased. (SAC { 5.)

[I1.  Procedural Due Process Claim (Count 1)

The Court now turns to the merits of Rl#fs’ claims. Count asserts a § 1983 claim

alleging that all individual Defedants deprived Plaintiffs of ¢l rights under the Due Process

11



Clause of the Fourteenth Am#@ment. Plaintiffs characteriziee claim as falling under the
procedural due process component of the Dued3sClause. To state aioh for the deprivation
of procedural due process rights, Plaintiffsstrallege that (1) they had a constitutionally
protected liberty or property imest, (2) a state actor deprived them of that interest, and (3) the
deprivation occurred wibut due process of laBee LaBella Winnetka, Ine. Vill. of Winnetka
628 F.3d 937, 943—-44 (7th Cir. 2010). Further, ag $tat remedies exist here, Plaintiffs must
“either avail [themselves] dhe remedies guaranteed by state or demonstrate that the
available remedies are inadequafecherty v. City of Chicagr5 F.3d 318, 323 (7th Cir. 1996).

Plaintiffs characteriz¢he interest at stake as a “libemyerest[] in conducting and running
a lawful business.” (SAC 1 69; Opp’n at 10.)eThue Process Clause does protect occupational
liberty, which is the right to follow particular trade, profession, or callirigee Wroblewski v.

City of Washburn965 F.2d 452, 455 (7th Cir. 1992). But occupational liberty does not provide a
right to hold any particular job avork in any particular businedsl. Plaintiffs have not alleged

that Defendants have preventbdm from following a certa trade or profession, even if they did
interfere with a particular business’s operatidviereover, because Bradford and Irvin lack
standing and are not prodeefendants, Olympian is the only Rigif left in this case. Plaintiffs

have provided no authority for the propositioatth corporate entity possesses occupational
liberty rights under the Due Procesa@e and the Court has found none.

Nonetheless, the Court concludes that Qdian has adequately pleaded that it had a
protected property interest its liquor license. The Seventh Girchas held in several cases that
lllinois liquor licenses create @perty interests for purposekthe Due Process Claugee
LaBella Winnetka628 F.3d at 943—-44eed v. Village of Shorewaot)4 F.2d 943, 949-50 (7th

Cir. 1983),overruled on other groundsy Brunson v. Murray843 F.3d 698, 713 (7th Cir. 2016).

12



Plaintiffs have pleaded that Olyman held a liquor license griea by Markham. That suffices to
establish that they hadpaotected property interest.

Having pleaded a property interest, the Pldmtifiust plead that a state actor deprived
them of that interest. Plaintiffs’ procedural darecess claim appearsrevolve around an alleged
campaign by Markham police tssue citations under false preteg, scare away Olympian’s
customers, and force Olympigémshut down as a businesSe€Opp’n at 11.) Here, the alleged
state action deprived Plaintiffs of the valualodir liquor license. Thetate does not need to
revoke a person’s license to deprthem of a property righBee Reed’04 F.2d at 949. State
action that substantially impedagerson’s rights under a license caiffice to stat a claim for a
due process violatiorsee idIn this case, Plaintiffs havegaded that policaction repeatedly
interrupted their business, forced customersawdeand forced the nightclub to close early or
stop serving liquor early. Thatf§iges to plead a deprivatiaof protected property rights.

Plaintiffs must also plead that their rightere deprived without due process of law. The
three factors the Court considers when weighwhgther the government deprived a person of
their rights without due process lafv are “first, the private inteseat stake; second, the risk of
erroneous deprivation and the value, if anyadditional procedural safeguards; and third, the
government’s countervailing interest&impson v. Brown Cty860 F.3d 1001, 1006 (7th Cir.
2017) (citingMathews v. Eldridge424 U.S. 319, 335 (1976)). inost cases, a person must
receive due process before they angrided of a liberty or property righiid. But in this case,
Plaintiffs appear to seek onppst-deprivation process—specifigala meaningful opportunity to
be heard about citations Olympibhas received and the conduct ofigm officers. Plaintiffs allege

that the hearings they have received thus fae lheen shams and that any complaints they filed

13



against police officers would Beuitless because their superiors have conspired against
Olympian.

Due process requires a real egynot a sham or a preten§kechon v. City of Chicago
686 F.2d 511, 517 (7th Cir. 1982). Plaintiffs have péehthhat any hearing they have received or
could receive would be a sham. TWathewsfactors thus weigh strongin Plaintiffs’ favor.

Their private interest ithe full use of their uor license is strong, hiihg a real hearing would
reduce the risk of an erroneous deprivatiothefr license, and Markham has no countervailing
interest against holding a rdaaring. Therefore, Plaintiffs hia stated a § 1983 claim for the
violation of their Due Process rights.

Finally, Plaintiffs must demonstrate thihey have availed themselves of state law
remedies or that those remedies are inadeg@atBlaintiffs have adequately pleaded that the
hearings they have received or would receiecimadequate, they have also met this pleading
requirement. The parties hawmet briefed the issue doungerabstention, and the Court is not
convinced that such abstention would be appatgbased on the facts before it. Where ongoing
state proceedings allow “an opportunity to faplyrsue [a plaintiff's] constitutional claims,” the
federal courts should abstailuidice v. Vail 430 U.S. 327, 337 (1977). Bugére, Plaintiffs have
pleaded the necessary factskmw that the state proceedirdgsnot provide an adequate
opportunity to pursue their claims, makiigungerabstention inappropriate at this time.

In addition to arguing that Plaintiffs failed to stateamlon Count I, Defendants also
contend that Plaintiffs waiveany due process arguments byipg about $33,000 in fines due to
Markham. To support that angnent, Defendants cite on§apir v. City of Chicagan which a
district court held thaa plaintiff waived a due process claloy paying fines he owed to the City

of Chicago. 749 F. Supp. 187, 191 (N.D. Ill. 1990) (‘{Bying his ticket, fines and penalties,

14



Hendricks deprived the City die opportunity to provide himitth due process, and he thereby
waived his right to test the constitutionality oét@ity's enforcement procedures.”). But that case
is inapposite because, in thisseaPlaintiffs’ due process clairavolves around procedures that
were available to Plaintiffs but wes in effect, a sham or a pretenske fact thaPlaintiffs paid

the fines to keep their licenses does not éttheir claims that Mdham had provided sham
process up to that point. Constrg the allegations in the SA@ Plaintiffs’ favor, the Court
concludes that Plaintiffs didot waive their procedural dyocess claim by paying fines to
Markham.

The Court must also consider whether Ri#fs have adequatelgleaded the personal
involvement of all Defendants. Plaintiffs haweught Count | against all eight individual
Defendants.But Plaintiffs’ allegations suffice @e only four indvidual Defendants.

To prevail on a § 1983 claim against an indibal defendant, a plaintiff must show that
the defendant was “personally responsibleafdeprivation of @onstitutional right.”Zentmyer v.
Kendall County220 F.3d 805, 811 (7th Cir. 2000) (intdrgaotation marks omtied). Plaintiffs’
allegations plausibly suggest personal involvemettiendenial of their deiprocess rights only by
Defendants Webb, Howard, Sanders, and Walkexci8gally, Plaintiffsallege that Webb and
Howard both interfered with Olympian’s permétsd ability to operate and directed Markham
police to issue citations that lacked a basimat. (SAC 11 43, 47.) Plaintiffs also allege that

Sanders and Walker both directed grarticipated in police efforts to issue citations under false

® The Court interprets this claim to be agaihsise Defendants in their individual capacities, as any
official-capacity claims would functionally be alas against Markham and thus fall under Plaintiffs’
Monell claims.See Walker v. Sheaha?26 F.3d 973, 977 (7th Cir. 2008).

15



pretenses and to interfere witie operation of the nightcludd( 11 47, 63—64.) Those allegations
suffice to plead the passal involvement of those four Defendahts.

But there are no allegations tying Agpateahe alleged due process violatfoAnd the
only allegations that connectil\dr, Jones, and Barron to thelaim consist of conclusory
allegations that those Defendatdgmbarked on a series of actioma&ant to deprive Plaintiffs of
their business and “initiated a new campaign to drive the Plaintiffs out of businds§{ 88,
46.) The SAC does not, however, indicate what“geries of actions” or “campaign to drive
Plaintiffs out of business” inveed. Such vague and conclusory allegations are insufficient to
establish personal involvement.rRbat reason, the Court dismisgeount | as asserted against

Agpawa, Miller, Jones, and Barrén.

® Defendants contend that Howard, Jones, Baand,Webb cannot be held liable under § 1983 because
they have absolute legislative immunity ftions they took in a legislative capacBee Bogan v. Scott-
Harris, 523 U.S. 44, 53-54 (1998) (establishing absolute legislative immunity for local legislators). The
Court need not consider claims of legislative imityufor any claims that did not survive Defendants’
motions to dismiss, so it will not consider legisla immunity for Jones and Barron on Count |. But
Plaintiffs have stated a claim against Howard Afebb on Count I. Legislative immunity protects acts

that Defendants took pursuant to statutory or constitutgmoaesses, that are integral steps in a legislative
process, and that bear the hallksaof traditional legislationSee Bagley v. Blagojevic646 F.3d 378,
392-93 (7th Cir. 2011). But the actions Webb and Howdedjedly took—interfering with duly issued
permits and directing police to issuaitations under false pretenses—are not part of a legislative process
and do not bear the hallmarks of legislation. Trareflegislative immunity does not protect Webb and
Howard against liability under Count I.

" For all counts in which he is meed as a Defendant, the Defendamtstend that Agpawa is entitled to
quasi-judicial immunity for actions he took as Markham’s LLGEe Killinger v. Johnse389 F.3d 765,
771-72 (7th Cir. 2004) (describing quasi-judicial iommity for liquor commissioners who issue fines,
suspend licenses, and summarily close businesseghdBGourt will not address this argument because,
as described below, no claims against Agpawa its¥%€ have survived Defendants’ motions to dismiss.

8 For all the § 1983 claims pleaded against indiaiddefendants, they claim that qualified immunity
shields them from all liabilitySee, e.gCanen v. Chapma47 F.3d 407, 412 (74@ir. 2017) (describing
the doctrine of qualified immunity). While the Courtcisgnizant of its duty to address claims of qualified
immunity as early as possible in litigation, the Calatlines to address qualified immunity for any claim
at this time because Defendants’ arguments abatg itonclusory and undeloped. Defendants may
renew their arguments based on qualifiechiunity at another appropriate time.
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V. Equal Protection Claim (Count I1)

Count Il of the SAC alleges that all individd2efendants violated Plaintiffs’ rights under
the Equal Protection Clause of the FourteentteAdment. Plaintiffs havmade clear in their
SAC and their response in oppositiorthie motions to dismssthat they do not seek to assert that
Defendants discriminated against them Hamerace or another protected stat8eeSAC Y 74;
Opp’n at 12-13.) Instead, they asseso-called class-of-one clai®ee LaBella Winnetk&28
F.3d at 941. To state a class-of-@uial protection claim, Plaintiffsust allege that they were
“intentionally treated dirently from others similarly situateohd that there is no rational basis
for the difference in treatmentGeinosky v. City of Chicag675 F.3d 743, 747 (7th Cir. 2012)
(quotingEngquist v. Or. Dep’t of Agric553 U.S. 591, 601 (2008)). A plaintiff may bring a class-
of-one claim based on the “irratial or malicious applicatiorsf power by law enforcement.

The Court concludes that Plaffg have stated a claim in @ot Il. Specifically, Plaintiffs
have alleged that they were treated differentinthimilarly-situated businesses when they were
repeatedly cited by the police without cause, whaice or officials interéred in the operations
of the club, and when their busgselicense was suspended. Plaintifiésnot need to identify a
comparator at the pleading stagee idat 748 n.3; nonetheless, they have named another
nightclub in MarkhamgeeSAC 11 25-26). Furthermore, Plaintiffave plausibly alleged that the
police and municipal interference in their busmevas irrational and that Olympian’s nightclub
was treated differently than otheightclubs in Markham. At ater stage in the case, Defendants
will have an opportunity to argue that their treant of the nightclub was rational or that it was
the same as their treatmentsahilarly-situated businesses. H#ar purposes of a motion to

dismiss, Plaintiffs have sufficiently pleadl a class-of-one equal protection claim.
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The Court must, therefore, consider whetPkintiffs have adequately pleaded the
personal involvement of all DefendanBee ZentmyeR20 F.3d at 811. As with Count I, it
appears that Plaintiffs havedught Count Il against all individu®efendants in their personal
capacities. But the Court concludbat Plaintiffs have only plead the personal involvement of
four of the Defendants. The umtiéng conduct for Counts | and 1l sssentially the same, and so
is the analysis of personal inveiment. Plaintiffs allege th&toward and Walker interfered with
Olympian’s permits and abilitio operate and that Walker aSdnders participated in and
directed police efforts to isstcitations undefialse pretensesBut there are no allegations tying
Agpawa to the alleged equal protection violation. And the only allegationnecting Miller,
Jones, and Barron are vague conclusory allegatiemoid of well-pleaded facts. Therefore, the
Court dismisses Count Il as assertediast Agpawa, Miller, Jones, and Barron.

V. Free Speech Claims (Counts |1 and XI11)

Count IIl of the SAC sets out a § 1983aioh against all individual Defendants for
violating Plaintiffs’ free speechghts under the First Amendme@ount XIII also sets out a
§ 1983 free speech claim, this one against Markham and Adfawa.

In Count Il1, Plaintiffs clam that Defendants deprived therhtheir “constitutional rights
to run a lawful business” bgsuing “fraudulent and arbitrarytations.” (SAC { 81.) They note

the costs that Plaintiffs incurréa reliance on receiving what they believed to be a 4:00 a.m.

° Defendants raise the same legislative immuaiguments for Count Il as they did for Courbée

Bogan 523 U.S. at 53-58agley 646 F.3d at 392—-93. The Court need not consider such arguments for
Jones and Barron. But as for Howard and Webb, against whom Count Il survives, the Court concludes that
legislative immunity does not apply for Count Il fbe same reasons that it did not apply for Count I.

10 plaintiffs have clarified that Count XIII onlgpplies to Agpawa in his official capacitggeOpp’n at 15
n.4.) Suits against government officials in their officapacity are treated adtswagainst the government
entity itself. See Walker526 F.3d at 977. Because Count Xlhealdy names Markham as a Defendant, the
Court dismisses Count XllII as duplicative to the eklaintiffs purport to assert it against Agpawa.
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liquor license. Id. 1 82—83.) And they contend that rem@ent and citationssued by Markham
police officers deprived them ofdfright to make commercial speedal. § 84.) Plaintiffs
included more detailed allegatioabout the relevant speech@ount XllII, however. In that
count, they allege that Markimapolice officers shut down Olyrmani’s club befor:00 a.m. and
made Olympian turn ovets business licensdd( 1 138—-145.) In Olympiastelling, Markham
shut down Olympian’s operations on that ocaasiecause the City did not want a “strip club”
like Encore in town.If. 11 149-150.) While Olympian does natanlly identify the nature or
content of the entertainmentits nightclub, the Court makesetieasonable infence that the
entertainment includes nudity or sexuallggestive content in some form. Agpawa placed
restrictions on Olympian’sdense and imposed a $500 find. {f 152.) Plaintiffs allege that
Markham’s actions in regard to Olympian’s busia license were basedtbe content of speech
at Olympian’s nightclub.ld. § 158.)

The Court dismisses Count Ill. Under the pleading standard of Federal Rule of Civil
Procedure 8(a), Plaintiffs have ahligation to give Defendants nci of the nature of the claims
against themBell Atl. Corp, 550 U.S. at 555. Yet the allegationgdaunt 111 fail toidentify what
speech Defendants are allegedly restricting. Tlegations mention integrence with a lawful
business and costs incurred in reliance on a lic&hgebeside a conclusory reference to the idea
of commercial speech, Plaintiffs have failegptovide Defendants with notice of what speech
they are restricting and how thaye restricting it. Therefor@Jaintiffs have not met the
requirements of notice pleading on Count lll.

For Count XIlII, there is a closer connectioetween the speech at issue—some form of
adult entertainment—and governm@ction in regard to Olypian’s business license. The

essence of this claim appears to be that kearkis punishing Olympiaoy at least treating it
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differently, because of the typé entertainment at its nightdb. That suffices to state a § 1983
claim for retaliation agaist the exercise of the right to free spetcho make out @rima facie
case of First Amendment retaliati, a plaintiff must allege thafl) it engaged in activity
protected by the First Amendnte(R) it suffered a daivation that woud likely deter First
Amendment activity in the future, and (3) thesEiAmendment activity was at least a motivating
factor in the Defendants' decisitmtake the retaliatory actionWoodruff v. Mason542 F.3d
545, 551 (7th Cir. 2008) (internal gtation marks omittedPlaintiffs have alleged that they
engaged in protected speech by hosting some form of nude enterti@triineir nightclubSee
Schultz v. City of Cumberlan@28 F.3d 831, 839 (7th Cir. 2000]I]t'is now well-established
that erotic dancing . . . enjoys constitutional protection as expressidgelct.”). They have
alleged that they suffered a deprivationtemporary revocation of their business license
followed by restrictions on théitense and a monetary finehat would likely deter future
protected speech. And they have alleged thatlityp$b their speech waat least a motivating

factor in the retaliatory actiortd Count XlII therefore surviveBefendants’ motions to dismiss.

1 Plaintiffs’ response in opposition to the motionsliemiss does not focus on the retaliation issue. They

focus, instead, on prior restraints and commerciadpeBut because Plaintiffs have stated a claim on the
theory of retaliation, Count XIIl may proceed and the €aeed not rule on whether Plaintiffs have stated

a claim under a theory of prior restraints or commercial speech.

12 After the Supreme Court’s decision@ross v. FBL Financial Services, Ing57 U.S. 167 (2009), there

was some confusion about whether a but-for stanolaadmotivating-factor standard was the proper

standard of causation in Rikmendment retaliation case¥ee, e.qgCollins-Bey v. HulickNo. 3:09-cv-
00921-JPG-PMF, 2011 WL 2116456, at *2 (S.D. lll. May 2, 2011). But the Seventh Circuit has held that
district courts should still use a motivating-factor standgeg Smith v. Wilspid05 F.3d 674, 681-82 (7th

Cir. 2013);Greene v. Doruff660 F.3d 975, 978 (7th Cir. 2011). Either way, it does not affect the outcome
because Plaintiffs have adequately pleaded that bias against the content of its entertainment was the but-for
cause of Markham'’s retaliatory acts.

BTo prevail on this claim, Plaintiffs will, of course, have to demonstrate that Markham deprived them of
their rights through a policy, practice, or custom that it maintafded.Monel436 U.S. at 694. But in the
briefs supporting its motion to dismiss, Maam never raised an issue relatettmell on Count XIII, so

the Court need not address it. And in any case, Plaintiffs have sufficiently pleaded that Markham is liable
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VI.  Fourth Amendment Claim (Count V)

Count IV raises a § 1983 claim alleging thktndividual Defendantsiolated Plaintiffs’
Fourth Amendment rights by “Willly and wantonly search[ing] Olympian and seiz[ing] its
property.” (SAC { 88.) The count itself comtaino further detail about alleged Fourth
Amendment violations, and théegations elsewhere in the £Ado not clearly describe any
searches or seizures. While Plaintiffs alldggt Markham police officers entered Olympian’s
nightclub on numerous occasions and issued aitatio Olympian, there are no allegations that
officers ever seized any moner other property from the nightib. Moreover, the descriptions
of the officers’ visits to thaightclub do not include any seaesh Even construing the SAC in
Plaintiffs’ favor, all the ©urt can infer is that officers enterthe nightclub while it was open to
the public and observed what wagplain view. Therefore, thonly allegation supporting the
Fourth Amendment claim is the conclusory allegratihat officers searched Olympian and seized
its property. Plaintfs cannot state a claim with thainclusory allegation alon8ee Igbal556
U.S. at 681. Therefore, the Court dismisses Count IV.

VII.  Monell Claims (CountsVI and VII)

Count VI is aMonellclaim that seeks tbold Markham liable foone or more of the
§ 1983 claims against Markham affils and police officers. Coull requests declaratory and
injunctive relief against MarkhanCount VIl is, in effect, an @égnsion of Count VI because it
requests equitable relief for tsame violations of Plaintiffgights that are covered by tMonell
claim in Count VI.

A municipality cannot be held liable und®d983 for the conduct afs employees based

on a theory ofespondeat superioMonell, 436 U.S. at 694. Instead, alipg, practice, or custom

because Agpawa, the final policymaker on liquor liceims®&arkham, was the cause of Plaintiffs’ injury.
See Kujawski v. Bd. of Comm'rs of Bartholomew, @88 F.3d 734, 737 (7th Cir. 1999).
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of the municipality must have causee tholation of the plaintiff's rightdd. Plausible
allegations of a specific policy, practia®,custom are indigmsable to statingMonell claim.
See McCauley v. City of Chicadgdv1 F.3d 611, 616 (7th Cir. 2011). Plaintiffs here, however,
have not clearly identified for which constitinal violations theyseek to hold Markham
accountable. At the motion to digss stage, the Court reads 8%C to cover all § 1983 claims
against individual Defendants. Thus, the Court will exarMoaell claims for the constitutional
violations in @unts | through IV.

A plaintiff may show that a municipality responsible for the upastitutional conduct of
its employees in one of three yga “proof of an express poligyausing the loss, a widespread
practice constituting custom or usage that causetbtis, or causation of the loss by a person with
final policymaking authority.’ Kujawskj 183 F.3d at 737. The Courtradudes that Counts VI
and VII fail to state a alim for any of the constitutionalalations in Counts | through IV.
Therefore, the Court dismisses tenell claims related to Counts Ildnd 1V. Without stating a
claim for an underlying constitutional violation @ounts Il and 1V, Plaitiffs cannot state a
Monell claim against Markhantee Palka v. Sheltp623 F.3d 447, 455 (7th Cir. 2010).

Plaintiffs have stated a chaifor the constitutional violaiins alleged Counts | and Il. But
the Court nonethelessmdudes that they have failed to stafd@nell claim based on those
violations. For the procedural due process antlegrotection violationslaintiffs claim that
Markham had a policy or custom of harassingrmsses in Markham artdat final policymakers

in Markham were responsible foretviolations ofPlaintiffs’ rights!4 But Plaintiffs have

141t stands to reason that a plaintiff may stakécaell claim against a municipality on a class-of-one equal
protection claim if a final policymaker in that municipality caused the h8gem, e.gLovette-Cephus v.

Vill. of Park Forest587 F. App’x 983, 984 (7th Cir. 2014) (unpublished). But the Court could not locate
binding authority to the effect that a policy or practibenell claim is possible for a class-of-one equal
protection violation, and courts in this District are split on the questiompare Messner v. Caldergne

No. 07 C 0893, 2007 WL 1832116, at *3 (N.D. lll. June 25, 2007) (holding that a policy or practice Monell
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presented only conclusorflegations for both theorieSee McCauley671 F.3d at 616. For both
their due process and equal protection claims, #fginffer only the conclusory allegation that
Markham had a policy or practice that caused/tbktions. They reference the harassment of
other businesses, but there arevadi-pleaded facts in the SAC abdbe harassment of any other
businesses. Thus, Plaintiffs hdaded to offer facts from whicthe Court can draw a reasonable
inference about the existence of a policy or ficac Moreover, Plaintiffhiave only offered the
conclusory allegation that alletindividual Defendants were fingolicymakers. This allegation
is so broad and vague that the Court cannot raakasonable inferenabout which Defendants,
if any, were allegedly final policyakers with regard to the violatis of Plaintiffs’ rights or how
those Defendants were involved.€Fbafore, the Court dismisses tenell claims that pertain to
the constitutional violations in Counts Il and IV.

VIII. StateLaw Claims (CountsVIII, XI, XI1I)

Counts VIII, XI, and XlI assert lllinois common law claims for conversion, extortion, and
trespass to lant?.Because neither party has raised aahoif-law issue, the Court applies the
substantive law of Illinois ikonsidering all three claimSee Wood v. Mid-Valley In@42 F.2d

425, 427 (7th Cir. 1991). The Court addresses each in&urn.

claim is not possible for a class-of-one equal protection violatigtt) Murphy v. County of McHenyy

No. 02 C 50283, 2003 WL 1908045, at *1 (N.D. Ill. Apr. 18, 2003) (holding that a policy or practice
Monell claim is possible for a class-of-one equal protection violataorg Anderson v. Village of Oswego
109 F. Supp. 2d 930, 935 (N.D. H000) (same). For present purposes, the Court will assume without
deciding that Plaintiffs can statdvionell claim against Markham on both the basis of a policy or practice
and the basis of decisions by final policymakers.

15 Defendants contend that Markhavalker, and Sanders are immune to Plaintiffs’ state-law claims
because of the lllinois Local Governmental &mvernmental Employees Tort Immunity ABee745
ILCS 10/2-109, 10/2-201, 10/2-210. But because, nordaifitiffs’ state-law claims survive Defendants’
motions to dismiss on their merits, as describdovinethe Court declines to consider whether the
immunity conferred by that statusbields any Defendant from liability.

16 Defendants have asked the Court to declirexecise supplemental jurisdiction over the state-law
claims if it dismissed all federal-law claintee28 U.S.C. § 1367(c). But since several federal-law claims
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A. Conversion

Count VIII alleges that M&ham and Webb unlawfully converted Plaintiffs’ property.
(SAC 11 112-18.) The claim appears to allegettiee Defendants tookngorary unauthorized
control over Plaintiffsteal property through police actions sgveral occasions and unlawfully
converted about $30,000 that Markham clairtteat Olympian owed on citations.

To prevail on a conversion amaiunder lllinois law, a plaintifinust establish that “(1) he
has a right to the property; (2) he has asofiite and unconditionalght to the immediate
possession of the property; (3) he maderaatel for possession; and (4) the defendant
wrongfully and without authorization assudheontrol, dominion, or ownership over the
property.”In re Karavidas 999 N.E.2d 296, 310 (lll. 2013) (intefrguotation marks omitted). To
the extent Plaintiffs” conversioclaim concerns real property, iil&ato state a claim because the
allegation that Defendants took wilaorized control over that gperty is conclusory and not
supported by the facts alleged in the SAC.

The claim also fails to the extent it @@mns the money Olympigoaid in fines to
Markham. Under lllinois state law and Markhargsal ordinance, Markham had authority to set
fines for violations of its juor and business licenses ordiremand to levy those fines on
businesses that violated thegdnses. As alleged in the SAd, the money Olympian paid
Markham was for fines levied undiecal licensing ordinances. iaps the fines were issued
without a factual predicate or orida pretenses. If so, that collldve been a basis for appealing
the citations through a state océd process. But it does not clgg the fact that Markham had

lawful authority to issue citations, levy finea Olympian, and demand payment of those fines.

survive Defendants’ motion to dismiss, the Court adlhtinue to exercise supplemental jurisdiction over
the state-law claims.
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Therefore, Markham had authority to assume rabiof the money thaDlympian paid Markham
in fines. The Court dismisses Count VIII.
B. Extortion

In Count Xl, Plaintiffs assert a claimaigst the individual Defedants for extortion.See
SAC 11 126-131.) Plaintiffs stateativ20 ILCS 5/12-6(a) providése basis for their extortion
claim. (See idf 127.) But 720 ILCS 5/12 is a criminal st not providing for a private cause of
action. And this Court has not identified a state ¢daim for extortion under which the facts pled
by Plaintiffs would sta a claim for reliefSee Shields Enterprises, Inc. v. First Chicago Corp.
975 F.2d 1290, 1297 (7th Cir. 1992) (finding thanblis does not recogze a tort for economic
duress). Accordingly, thisd@lirt dismisses Count XI.

C. Trespassto Land

In Count XIllI, Plaintiffs allege that lahdividual Defendants committed the common-law
tort of trespass to land. Specifically, Plaintiffs allege that the Markham Police Department has
“entered and stayed, or altetivaly, caused its agents to ensand stay, on Plaintiffs’ land
without Plaintiffs’ authorization.(SAC { 134.) Plaintiffs go oto describe Defendants’ conduct
as knowing interference with Plaintiffs’ right of possessitoh.| 135.)

lllinois law imposes tort liabilityfor trespasses on real propeidyal v. City of O’Fallon
411 N.E.2d 217, 220 (lll. 1980). To state a claim forgass to land, a plaifitimust allege that a
defendant intentionally intrudesh, or caused another to intruoke, the plaintiff'sreal property
without authorizatiorand in a manner that wrgfully interferes withthe plaintiff's possessory
rights.See id. Loftus v. Mingp511 N.E.2d 203, 210 (Ill. App. Ct. 1987). But according to the
allegations in the SAC, police officers entéthe nightclub while thewere on duty, saw what

was in plain view, and issuedaiions. This case similar to @m which the lllinois Appellate

25



Court held that a plaintiff failetb state a claim for trespassaagst a police officer who parked
his car on plaintiff's property because there weseallegations that thefaer was off duty, that
he was acting outside the scopéhisf authority, or that he laeld probable cause to enter the
plaintiff's property.See Loftus511 N.E.2d at 210. Without allegatis that he was acting without
authority, the court consideréie police officer’'s entry do the property privilegedd. In this
case, there are no allegations that the Markharoeoffiwere off duty or #t they exceeded their
authority. No warrant or probabtause was required to eradousiness open to the public and
Plaintiffs never contend th&efendants unlawfully entered ydhpian’s nightclub. Therefore,
Plaintiffs have failed to stateclaim for trespass to land, aemlent of which is that Defendants
acted without authority.

IX.  Other Affirmative Defenses

In addition to those addressed in the praagdections, Defendants assert the following
additional affirmative defenses: tHallaintiffs’ claims are barred e statute of limitations; that
the claims are not ripe for adjwdiion; that the Court should dedito consider Rintiffs’ claims
pursuant to th&®ooker-Feldmanloctrine and due to Plaintiffs’ifare to exhaustheir state-court
remedies; and that Defendants are immune to punitive damages. The Court considers these
arguments in turn.

A. Statute of Limitations

Plaintiffs allege that they have receivederies of fraudulenttations going back to
January 2013. But Defendants contémat Plaintiffs cannot base thelaims on events that took
place before July 18, 2016 becao$¢éhe two-year statute oftitations for § 1983 claims. The
limitations period for § 1983 claims is the same the limitatpergod for personal injury claims in

the state where the violation adnstitutional rights occurre®&ee Savory v. Lyoyn469 F.3d 667,
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672 (7th Cir. 2006). In lllinois, tt period is two years, so thmitations periodfor Plaintiffs’

§ 1983 claims is also two years. 735 ILCS 5/13-20&inEffs filed their intial complairt in this
case on July 18, 2018, so Defendantscaresct that eventsiore than two years before that date
would normally be beyond the statute of limitations.

Plaintiffs contend thatrgy events that took place beyoti@ limitations are part of a
continuing series of violations for which the@bshould toll the statutef limitations. Federal
law—not state law—governs when a caaaction for a 8 1983 claim accru&ee Savoryt69
F.3d at 672. And under the doctrine of continur@ations, events that occurred beyond the
limitations period may form part @ cause of action if “the plaiff could not reasonably be
expected to perceive the allebéolation before th limitations period has run, or when the
violation only becomes appareantlight of later events.Id.

A complaint typically does not ne¢d address affirmative defens8sooks v. Ros$78
F.3d 574, 579 (7th Cir. 2009). But a defendany mave to dismiss based on the statute of
limitations if “the allegations of the complainséif set forth everything necessary to satisfy the
affirmative defense.Id. (internal quotation masgkomitted). In this case, however, it would be
inappropriate to address thatsite of limitations on Defendaitmotions to dismiss because
Plaintiffs’ SAC does not set forth everythingcessary to determine if events beyond the
limitations period are part of a continuing violati@ee id(holding that it wasppropriate for the
district court to dismiss claimzased on the statute of limitatis because the relevant events
occurred beyond the limitations padiand “[i]t is also clear thdlhe continuing tort rule does not
apply”). Aside from a single alj@tion concerning citains received as far back as January 2013
(SAC 1 30), the SAC does not explain what argiDefendants took beyotite limitations period

that they might be relying upas the basis for a claim. T®urt thus cannot determine if
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Plaintiffs could not reasonably halieen expected to perceiveateged violation that occurred
more than two years before thelefl suit or if the violation onlydcame apparent in light of later
events. The Court therefore declines to rulevbether the statute afitations bars any of
Plaintiffs’ claims.

B. Ripeness

Defendants contend that none of Plaintiffisims are ripe for gddication. “Cases are
unripe when the parties point ority hypothetical, speculative, diuisory disputes as opposed to
actual, concrete conflictsHinrichs v. Whitburn975 F.2d 1329, 1333 (7th Cir. 1992). Ripeness
has both a jurisdictional componemd a prudential componetee idThe Supreme Court has
developed a two-part test for ewating ripeness in which this Caufmust first weigh the fitness
of the issues for judicial dec@i. . . [and] then evaluate the hsingp to the parties of withholding
court consideration.Id. (citing Abbott Labs. v. GardneB87 U.S. 136, 149 (1967)). Defendants’
argument on ripeness is thaamitiffs’ claims stem from thiquor and business licenses that
Markham has issued to Olympiand about which there are, according to Defendants, pending
proceedings before Markham.

The Court rejects Defendants’ arguments far teasons. First, thiSourt lacks sufficient
information about the present gatf administrative proceedingsgarding Olympians’ licenses
to make the sort of conclusions a motion to dismiss that Def#ants urge. Second, even if there
are ongoing administrative proceedings, Plaintiffaims do not arise from the dispute about
which licenses Plaintiffs had amehether those licenses shouldrbeoked or restricted. Rather,
Counts I, I, Ill, and XIII arisdrom citations that Olympian reaaid in a manner that allegedly
violated their due process, etjpeotection, and free speech righ€Counts 1V and Xl arise from

police actions in unlawfully éaring Olympian’s property ahunlawfully conducting searches
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and seizures. Counts VI and VII avionell claims that arise from Counts | through IV. And
Counts VIII and X arise from Markham’s demarttiat Olympian pay fines deriving from
citations that it had received. All of thoseinla arose before any proceedings that are pending
now, and none of them are dependent on ahtnative proceedings about what licenses
Olympian has and whether Olympian shouldgkéhose licenses. Even if Markham revokes
Olympian’s licenses, Plaintifis@ould not be precludefdlom prosecuting the claims in their SAC.
The claims are therefore fit for a judiciaasion and it would imp@&san unjust hardship on
Olympian for this Court to withhold its congidhtion of Olympian’slaims. The Court thus
concludes that Olympiamnclaims are ripe for its consideration.
C. Rooker—FeldmarDoctrine

Defendants contend that tf@®urt lacks subject-matter jurisdiction over Plaintiffs’ claims
because the claims are, in exs® appeals of Markham’s adminédive decision to temporarily
suspend (and then reinstate with conditions) @lam's liquor license and of a TRO entered in
state court in December 2017. TReoker—Feldmadoctrine forbids lower federal courts from
reviewing orders issued by state couvtan Harken v. City of Chicagd03 F.3d 1346, 1349 (7th
Cir. 1997) (citingRooker v. Fidelity Tr. Co263 U.S. 413, 416 (1923),C. Court of Appeals v.
Feldman 460 U.S. 462, 476 (1983)). To the extBefendants’ arguent concerns an
administrative decision made by t8é&y of Markham, however, thRooker—Feldmadoctrine
does not bar the suit because it doesappty to state administrative proceedingsat 1348—49.
And to the extent that Defendants’ argumentoeons a TRO entered in state court, Defendants
have failed to provide the Cowrith the information necessary tole—the TRO is not described
in the SAC and no documents abduwire attached to the motiom dismiss. Defendants do not

even identify the name and docket number of the tmsvhich they are referring. On its face, the
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SAC does not appear to seek mviof any state-cotiorders. And without further information
about the state-court proceedings, the Court dadetermine whether Plaintiffs are, in fact,
seeking review of a state-court order. The €oancludes that, based on the information before
it, the Rooker—Feldmadoctrine does not deprive it of subjenatter jurisdiction over any of
Plaintiffs’ claims.
D. Exhaustion

Defendants contend that Plaifdihave failed to exhaustmedies available to them under
state law. Defendants’ exhaustiamuments regarding Plaintiffdue process claims have been
addressed above. And because @usrt dismisses Count VII andahtiffs’ state law claims, the
Court will not address Defendants’ exhaustion argits regarding those claims at this time.

E. I mmunity to Punitive Damages

Defendants contend that Plaintiffs’ 8§ 1988ims against M&ham and 8§ 1983 claims
against other Defendants in their official capaslttpuld be dismissed to the extent they seek
punitive damages. In a 8 1983 case, municipalitrelsgmvernment officials sued in their official
capacities are immune from punitive dama@es City of Newport v. Fact Concerts, J@b3
U.S. 247, 271 (1981) (municipalitie$)jll v. Shelander924 F.2d 1370, 1372—73 (7th Cir. 1991)
(officials sued in their official capacities). Thatmunity can be waivelly federal or state law.
See Hil| 924 F.3d at 1373. But Plaintiffs have nesponded to Defendants’ argument or made
any argument that federal or state law has wailvedmmunity. That failure to respond results in
a waiver of any argumemaintiffs could makeSee Bonte v. U.S. Bank, N.824 F.3d 461, 466
(7th Cir. 2010) (collecting cases). Therefore @ourt dismisses all claims for punitive damages

for § 1983 claims against Markham and Defenigagued in theiofficial capacities.
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CONCLUSION

For the reasons stated abaves Court grants in part amgnies in part Defendants’
motions to dismiss. (Dkt. Nos. 57, 63.) The Calistnisses Counts I, 1V, V, VI, VII, VIII, X,
Xl and XIlI without prejudice. Té Court also dismisses Couhtnd Il as asserted against
Defendants Agpawa, Miller, Jones, and Barrorhuuitt prejudice. The Court dismisses Count XllI
against MLCC with prejudice and against Agpawthout prejudice. Thenotions are otherwise
denied as to Counts I, Il, andIX Finally, the Court dismissedlalaims asserted by Plaintiffs
Bradford and Irvin without prejudice.

ENTERED:

Dated: September 30, 2020

Andrea R. Wood
United States District Judge
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