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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

CHESTINE G.,

Plaintiff,
Case No. 18 C 4980

Magistrate Judge Sunil R. Harjani
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Chestine G. (“Chestine”) seeks judicial review of the final decision of thenTesioner
of Social Securitypartially denyingher applications fordisahlity insurance benefits and
supplemental securitypcome. The parties filed crossiotions for summary judgment. For the
following reasons, Chestine’s moti§80] is denied, the Commissioner’'s motif88] is granted,
and the decision of the Alid affirmed.

BACKGROUND

While working as an assistant furniture ragar for Homeowner’'s Bargain Outlet
("HOBOQ”) in Decembei2009,Chestine, thed8years old, slipped on dirt in a stockroom and fell
fracturing her cervical spine and injuring her badlree months later in March 2010hestine
injured her left arm and shoulder to her neck while catching a fallif@@5bund table at HOBO.
Chestine last worked in June 2010. In April 20CRestine applied for Social Security disability
benefits, claiming she was unable to work as of June 3, 2010 due to three herniated digts, injure
left hip, shoulder, and neck, pain in right ekéuttock, and left arm injury. In April 2013na

administative law judge denied Chestinejgpdicatiors, concludinghat she retained the residual
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functional capacity to perform a range of light worka April 2015, after the ALJ'slecision,
Chestine was involved in a car accident wheghcerbated her symptemOn December 5, 2016,
a district judge reversed ¢hALJ’s April 2013 decision and remanded her case, directing the
administrative law judge to assess whether Chestine “has established thiit stresistently be
absent from work for medical reasons for a certain number of days per month and comsiderat
of the VE’s testimony that absences of more than one day per month would be preclusive of
maintaining gainful employment.” (R. 913).

After a second hearing, the ALJ issued a partially favorable decision. She detid¢haine
Chestine had severe impairments related to degenerative changes to herarehlioalbar spine
and left shoulder supraspinatus tendinosis and awarded benefits for the period from August 14,
2013through May 5, 2015. The ALJ determined Chestine was not disabled before August 14,
2013 and after May 5, 2015. The ALJ’s findings were based on the opinitestifaingmedical
expert(“ME”), Dr. Ashok Jilhewar, who reviewed the recomit a secondearing, Dr. Jilhewar
testified that during that period between August 14, 2013 and May 5, 2013, epidural steroid
injections into Chestine’s spine would result in her being absent from work glesaterrie day
per month and thus, the ongoing impact of such treatment would be of sufficient severity to
medically equal Listing 1.04A. Prior to August 14, 2GR beginning May 6, 201%e ALJ
determinedhat Chestine could perform a range of light work wghtainlimitations:no climbing
of ladders, ropes, or scaffolds and no more than frequent reaching in all directions, handling, and
fingering.

DISCUSSION

Under the Social Security Act, a person is disabled if she is unable “to engage in any

substantial gainful activity by reason of any medically deit@abie physical or mental impairment



which can be expected to result in death or which has lasted or can be expectedotoalast f
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1XAlisability recipient
may be determined not to leatitled to receive benefits if there is “substantial evidence which
demonstrates that (A) there has been any medical improvement in the individualisnempair
combination of impairments (other than medical improvement which is not related to the
individual’'s ability to work), and (B) the individual is now able to engage in substantial gainful
activity.” 42 U.S.C.8 423(f)(1). An eightstep sequential evaluation process, which is described
more fully below, governs a determination regardinglaamant’s medical improvementhe
primary issue in this cas20 C.F.R. § 404.1594.

Judicial review of the ALJ’'s decision is limited to determining whether it adequately
discusses the issues and is based upon substantial evidence and the propeieg&eXiillano
v. Astrue, 556 F.3d558, 562(7th Cir. 2009) Scheck v. Barnhart, 357 F.3d 697, 699 (7th Cir.
2004). Substantial evidence “mearsind means onby'such relevant evidence as a reasonable
mind might accept as adequate to support a conclusiBrestek v. Berryhill, 139 S.Ct. 1148,
1154 (2019). In reviewing an ALJ’s decision, the Court may “not reweigh the evidence, resolve
conflicts, decide questions of credibility, or substitute [its] own judgment for thidtedfALJ.
Clifford v. Apfel, 227 F.3d 863, 869 (7th Cir. 2000). Although the Court reviews the ALJ’'s
decision deferentially, the ALJ must nevertisslébuild an accurate and logical bridge” between
the evidence and her conclusioise Seele v. Barnhart, 290 F.3d 93694041 (7th Cir. 2002)
(internal citation and quotations omittedge also Fisher v. Berryhill, 760 Fed. Appx. 471, 476
(7th Cir. 2019) (explaining that the “substantial evidence” standard requires the buildiag of “

logical and accurate bridge between the evidence and conclusion”). Moreover, when’she ALJ



“decision lacks evidentiary support or is so poorly articulated as to prevent mearengiw, the
case must be remande@tiele, 290 F.3d at 940.

Chestine raisesour main argumentschallenging the ALJ's second decisiorFirst,
Chestine argues that the ALJ failed to properly apply the medical improvenretarsteSecond,
Chestine argues that the ALP®stMay 5, 2015 RFC finding is not supported by substantial
evidence. Third, Chestine argues that the ALJ erred by giving greater weight testifying
medical expert than to her treating physiciaast,Chestine contends that the Afailed to resolve
a conflict between the VE’s testimony and the DOT as required under S&R Because the
ALJ’s decision was supported by substantial evidence, the Court afffiatrdecision.

A. Medical Improvement

Medical improvement is‘any decrease in the medical severity of [the claimant’s]
impairment(s) which was present at the time of the most recent favorable nuedicabn that
[the claimant was] disabled or continued todigabled. A determination that there has been a
decrease in medical severity must be based on improvement in the symptoms, signs and/or
laboratory findings associated with [the claimant’s] impairment(s).” 20RC§404.1594(b)(1).
Medical improvement “is determined by a comparison of prior and current medical exndeich
must show that there have been changes (improvement) in the symptoms, signs or\taborator
findings associated with thatmpairment(s). 20 C.F.R. 8§ 404.1594(c)(1).The medical

improvement determination is informed by an eight step-evaluation. 20 C.F.R. § 404.1594(f).

! For an SSI claim, the performance of substantial gainful activity is rewtarfused to determine
if the claimant’s disability continues, and the analysis stattssteép two. 20 C.F.R. § 416.994(b)(Skeps
two through eight of a DIB claim evaluation process are identical to the-seyeprocess used to evaluate
an SSI claim. 20 C.F.R. 804.1594(f), 416.994(b). For convenience, the Courtamily cite tothe DIB
medical improvementegulations.



Chestine contends that the ALJ’s finding that medical improvement occurred ay &, M
2015is not supported by substantial evidebesause the ALJ1) failed to describe and apply
the eightstep medical improvement sequential evaluation proces@peded in finding that she
experienced medical improvement as of May 6, 2015. The Court disagrees on both points.

First, the ALJ explicitly described and followed the eigép sequential medical
improvement evaluation procedure. (R. %86 752, 7549). At step one,tlie ALJ determined
that Chestine had not engaged in substantial gainful activity at any time since ¢pedl alhset
date of June 3, 2010d. at737. At step two, the ALJ next found that Chestine’s impairments did
not meet or equal ligting beginning on May 6, 201&. at752, 754. At step three, the ALJ found
that medical improvement occurred as of May 6, 20d.5at754. At step four, the ALJ determine
that the medical improvement was related to the alidityvork becauseChestineno longer
equaled the severity of a listinigl. The ALJ properly skipped step five because she found that
Chestine had experienced medicapmvementSee 20 C.F.R. § 404.1594(f)(5)At step six, the
ALJ found that Chestine had not developed any new severe impairment or impairnmenkdasy
6, 2015. (R. 754). Thus, the ALJ found that Chestine’s current severe impairments wereethe sam
as tlosepresent from June 3, 2010 through May 5, 20d5. At step seven, the ALJ assessed
Chestine’s RFC and found that she was capable of performing light work except she eeuld ne
climb ladders, ropes, or scaffolds and she could perform no more than frequent reaching in all
directions, handling, and fingerinig. at 75455. The ALJ also found that Chestine was able to
perform her past relevant work as an assistant manager and thus, her disalatitiay 5, 2015.

Id. at 75459. Based on this findinghe ALJ did not need to proceed to step eight. 20 C.F.R. §
404.1594(f)(7). Thus, the ALJ properly followed the eigétep process set forth in 20 C.F.R. §

404.1594.



Second, substantial evidence supports the ALJ’s finding at step three of thetepght
analysis thatmedical improvemertccurred as of May 6, 2019 he fact that Chestine would no
longer need to miss two days of work due&chepidural steroid injection was the primary basis
for the ALJ’s decision that medical improvement badurred in Chestine’s physical impairments
as of May 6, 2015. (R. 754)n her second decision, the ALJ found Chestine disabled from August
14, 2013 through May 5, 2015 basexplicitly on Dr. Jilhewar’s testimonyld. at 752. As the
ALJ noted,Dr. Jilhewar testified thatluring this period, “ongoing steroid injections into the
claimant’s spine would result in her being absent from work greater than one dagrikrand
thus the ongoing medical impact of such treatment would be of sufficient sevemgdioally
equal Listing 1.04(A).1d. at752, 85455. The ALJ concluded that as of May 6, 2015, Chestine’s
ability to sustain work activity was nlenger impeded by the ongoing need for treatment via
epidural steroid injectiondd. at 754. Most significantly, he ALJrelied on the opinion of Dr.
Jilhewar that Chestine did not meet Listing 1.04 during the period after May 5p26a&se she
was no longer receiving epidural steroid injectidadsat 752, 754. This evidencesubstantially
supportsthe ALJ’s conclusion that Chestine’s ability to work was no longer impacted by an
ongoing need for epidural steroid injections.

Chestine argues that the record does not demonstrate a decrease in sympiomsorelat
her back as of May 6, 2015. She contends that the evidence of record fails to support a finding of
medical improvement because the physical therapy records, a chiropractor note testthinamy
show that she continues to suffer shoulder, back, and neck pain. Dbat3 Chestine assert
that “[ijn fact, the evidence of record demonstrates that [her] symptoms werfediogving her
April 2015 auto crash.I'd. The ALJ cited to the evidence referred to by Chestine, indicating that

it was considered, but the ALJ reasonably found that she was not as limited assbe. clai



The ALJ expressly considered evidence pertaining to her alleged worsening condition aft
her car accident in April 2015. The ALJ noted that Chestine experienced a “briabatiaceof
symptomology after a motor vehicle accident in+Afil 2015.” (R. 755).However, as the ALJ
furthernoted, imaging of Chestine’s thoracic and cervicatsfive days after the accident noted
no evidence of acute injury and only previously seen mild degenerative chiaygee also id.
at 1493 (4/24/2015-No CT evidence of acute cervical spine injury and mild-@&5H
spondylosis.”)id. at1494 (4/24/2015—Thoracic vertebral alignment and vertebral body heights
are maintained. Paraspinal lines are maintained. There is mild narrowingrad tivracic disc
spaces with mild osteophytosis. No radiographic evidence of acute thoracimgpyng. The
ALJ noted that upon examination, Chestine’s raoigmotion of her back was normal, her strength
and sensory function were normal, and she had no focal neurological dedicas755, 1492.
The ALJ also noted that Chestine was tendangthe thoracic spinéd. Chestine was diagnosed
with neck strairand strain of the thoracic region, astte was prescribed aitiflammatory and
pain medications and a muscle relaxant and given instructions for back exatdiseseld at
755, 14951498-99. As the ALJ noted, the instructions on home back exercises dirécted

avoid exercise or work” because the “body is made to move,” “[i]t is not dangerous to be active
even though your back may hurt,” and “[y]our baaK likely heal faster ifyou return to being
active before your pain is goneéd. at 755, 1500.

The ALJ also reliedn physical therapy records showing ttreg motor vehicle accident
in April 2015 onlybriefly exacerbate@hestine’ssymptoms. At her initial May 19, 2015 physical
therapy evaluation after her car accid€itestine reported 8/10 pain in the cenvittedracic spine

that radiates into the left upper trapezius, left upper arm and left forearm. (R. Ci8%ine had

5/5 strength throughout both upper extremities except for grip stregthder grip strength



measure®5, 35, 20, 35, and 40 psi in her right hand and 15, 25, 15, 20, and 30 psi in her left hand.
Id. The therapist “did not detect abnormal neurological tests” anddfd@hestine’s clinical
presentation “consistent with sdafésue pain, and postural deficit$d. at 755, 1194. The ALJ
notedthatthe therapist indicated that Chestine’s neck disability index score “suggesippida

status, which does not correlatéh her ability to dress herself, maintain basic ADLs, and drive
herself to the clinic today.ld. The ALJ accurately described the physical therapisbjective
findings, noting that Chestine’s gait was not abnormal, her posture was poor but siidesas
correct it with verbal cueing, and her neck raonfienotion was diminished by fifty percent in
extension and bilateral rotation but there was only minimal loss of bilatexariland no loss of
forward flexion.ld. at 755, 1193. Finally, the ALdoted that although Chestine’s grip strength
measures were diminished in the left upper extremity as compared to the rigigthsineher
bilateral upper extremities globally was intact at five out of five and the therapest tiat
Chestine’s grip strength measures “could suggest lack of efflakt.at 755, 1193-94. As
mentionedby the ALJ, a physical therapy discharge report on August 26, 2016 noted that Chestine
had “made improvements during the course of physical therapy,” including “strength gain in her
scapular stabilizing muscles” and lower extremities and moderate improventesr reported

pain scoredd. at756, 1375.

The ALJ next noted that asideofn medication management, the extent of Chestine’s
treatment for her spinal and shoulder impairments in 2016 consisted of chiropractandare
physical therapy. (R. 756)The ALJcorrectlynoted that Chestine’s improvement with physical
therapy was consistent with her reports of improvement to her chiropractor, DainkBuarney,
D.C.,on September 3, 2016 that her “lower back pain has reduced” and her neck and shoulder pain

feels “better.”ld. at 756, 1408. As the ALJ noted, on August 2016, Chestine told her



chiropractor that she was “able to walk for longer periods of timte.& 756, 1406. The ALJ

further noted Chestine’s lumbar range of motion was initially limited, but her cergytrand

neck range of motion consistently improved and by September 2016, her lumbar spine range of
motion was improving as welld. at 757, 1406, 1408. In the secdndast chiropractor treatment
noteon November 21, 2016, Dr. Burnayote that Chestine was experiencing lower back pain
only “on and off” and “was able to walk for an extended period of tihae &t 757, 1422.

Also key to the ALJ's finding of medical improvemengrethe records of her treating
physician, Dr. Jason GriffifR. 75556). The ALJ found that Chestine’s physical therapy records
were generally consistent with the records of Dr. Griffth. In support of this finding, thalLJ
noted Dr. Griffin’s findings from May 21, 2015 thaer motor vehicle accident aggravated
Chestines neck pain but she was still sleeping “better” with Trazodone, six to seven hours per
night.Id. at75556, 1957.The ALJalsonoted that Dr. Griffin’s notes indicated that some muscle
spasm in the left upper trapezius was present along with tenderness to palpagolefinupper
lumbar region, but straigieg testing remained negative, there were no assessed upper or lower
extremity motor deficits and aside from a temporary prescription for Norco thatiiin &fused
to renew, Chestine’s treatntestherwise remained conservative, consisting of physical therapy
along with lbuprofen, Tramadol, and Flexeril (muscle relaxddt)at 756, 195960. The ALJ
reasonably relied on Chestine’s conservative treatmedtdid not err by viewing Chestine’s
corservative treatment as inconsistent with pain so severe that it rendered hertaivadik
Anthony G. v. Saul, 2020 WL 439964, at *10 (N.D. lll. Jan. 28, 2020) (“[T]he Seventh Circuit has
held that it is reasonable for an ALJ to consider a claimant’s consertra@ment.”);Olsen v.

Colvin, 551 Fed. Appx. 868, 875 (7th Cir. 2014) (notihgt “theepiduralsteroid injectionswere



the most invasive treatment [the claimant] received for her back pain, arditfextiors have
been characterized as ‘conservative treatriignt

Further, the ALJ noted Dr. Griffin found no motor deficits in Chestine’s upper and lowe
extremitiesduring physical exams in June and August 2015. (R. 756, 1964, 1970). While muscle
spasm in the left upper trapezius was noted along with tenderness to papditioer left back
was tender to palpation in the upper lumbar area, Chestingfhdldrange of motion of the
shoulder” at her August 7, 2015 appointméat. As the ALJ noted, Dr. Griffin continued Chestine
on Tramadol and Ibuprofen, but he “told [Chestine] that her thoracic and cervicalsh#RE]
look[ed] good and she should tomction[ing] with less pain.td. at756, 1965, 197 Dr. Griffin’s
notes indicate thanaVIRI of Chestine’s left shoulder on July 17, 2015 showed “mild supraspinatus
tendinosis and a high signal in the anterior superior labrum there is a cyst on the gldnaid.”
1970, 1975. Dr. Griffin suggested that Chestine “should do more exercif& &odne exercise
program.”’ld. at756, 1971. The ALWrotethat Dr.Griffin opined that he was “not sure that all
of her pain [wa]s degenerative in nature” and he felt “her psychological problems cexittithut
at765, 1966, 1972The ALJnext notedhat in October 2015, Dr. Griffin made similar statements
that he was “not sure that all of her pain [wa]s degenerative in ndiirat756, 1977. Dr. Griffin
felt that “psychological problems contribute” to Chestine’s chronic pain, includiegsstrom a
divorce and past abuse by her husbaddat 1977. No prescriptions were requested or ordered
during the October 20Msit with Dr. Griffin. Id. Dr. Griffin suggested that Chestine try to wean
off “other meds in [the] future” and “consider psychiatrist/psychologist in [the]dutld. at756,
1977. Finally, Dr. Griffin indicated that he could see Chestine in the next month if shekets s
or needs medication, but he directed her to find a new primary care physician who can tordina

her careld. at1977. He wrote: “l am not really helping hejust refilling her meds.1d.

10



Chestinealsocontends that the ALJ’s finding of medical improvement does not adequately
account for her persistent pain and the dedlinker ability to walk.Doc. 301 at 45. At the
hearing on November 16, 2017, Chestiestified that she was walking two to three miles a day
and two miles at a time. (R. 788). The ALJ found Chestine’s testimony about the extent of he
walking ability consistent with the medical evidence in the redatdat 757. In making that
determination, the ALJ relied on Chestine’s reports to her chiropractor that shebleato walk
for longer periods of time” and she “was able to walk for an extended period of kinat"756
57. Although Chestine testified toraduced walig distance, shbas not shown that her ability
to walk two to three miles a day is inconsistent with the ALJ's RMoreover, he treatment
recordsduring the time period after May 5, 206 not note impairments in Chestine’s gait or
idenify any express limitations on Chestine’s ability to wallkdeed, in 2015, Dr. Griffiadvised
Chestine tavalk andgetmore exercisdd. at756, 1966, 1971-72, 1976, 1977.

As the Commissioner argues, the fact that Chestine continues to suffer some pawot does
necessarilylisprovethatmedical improvement occurred as of M&y2015.See Blevinsv. Astrue,

451 Fed. Appx. 583, 585 Y Cir. 2011)(ALJ’s finding of medical impovement supported by
substantial evidenoghere claimant’s GAF score decreased from the range of serious to moderate
symptoms or difficulty in functioning Stuckey v. Sullivan, 881 F.2d 506, 509 {f7 Cir. 1989);
Maudlin v. Astrue, 2015 WL 5212049, at *5 (S.D. Ohio, Sept. 8, 2015) (“Medical improvement’

is not synonymous with ‘full recovery.”Crowell v. Astrue, 2011 WL 4863537, at *5 (S.D. N.Y.

Oct. 12, 2011) (the persistence of “illnesses and complications is not inconsiskeatfiniling

of medical improvement” because “[the medical improvement standard does no¢ rtbailia
claimant experience a full or even substantial recovergignificantly, the ALJ did not find that

Chestineis pain free rather, shdoundthat Chestine’s orthopedic function improved and her

11



levels of reported pain decreasedth physical therapy and chiropractic cgiR. 758). The ALJ

further found that “given thdearth of evidence of significant evidence and persistent limitation

in function with regard to strength, manipulation, sustained sitting, standing, or ambulating, a

spinal rangeof-motion;” Chestine retained the RFC to perfoamange of light workld. at757.

Chestine does nalispute the ALJ’s observation that there was no evidence of motor deficits in

the upper and lower extremities and that her gait was normal and she had fullf ranogem of

the left shoulder.The ALJaccepted that Chestine was not sympfoee andaccanmodatecher

complaints of neck, back, and shoulder pain by restricting her to no climbing of ladders, ropes, or

scaffolds and no more than frequent reaching in all directions, handling, and finddring.

Chestine does napecifically challenge any asgeofthe ALJ'ssubjective symptom analysis.
Chestine asserts that the ALJ improperly determined that she no longer needed the

injections after May 5, 2015 because her pain persisted. Doc. 43.atS2ibstantial evidence

supports the ALJ’s conclusion that Chestine’s “levels of reported pain dedfesfter May 2015

and thus, she no longer needed to miss an excessive number of days of work due to epidural steroid

injections. (R. 758). Looking to the record, Dr. Jilhewar cited treatment notes showing that

Chestine reported some improvement in pain after her lumbar spine injectionldeae84243;

id. at 1848 (9/5/2013-reporting “moderate relief’)jd. at 1850 (9/5/2013-“25% relief with

initial LESI”); id. at 1857 (9/27/2013-able to complete all activities of daily livingy]. at 1861

(lower back pain is improved; attributes it to initial injectian);at 1863 (9/27/2013—advised to

continue normal activities as tolerated and advised against any form of bedkeat);1870

(10/22/2013—third lumbar injection yielded 25 to 30 percent “sustained” reliefl.)at 1872

(10/22/2013) (advised to continue normal activities as tolerated and advised against any form of

bedrest). Further, Dr. Jilhewar cited treatment notes indicating that lateraténjections also

12



provided some improvement in pail. at 843;id. at 1906 (5/22/2014irst cervical injection

resulted in 50% reduction of pain). The ALJ also relied on physical therapy notesimgdilcat

Chestine made improvements through physical therapy in 2016 and treatment notes in 2016

showing improved lumbar range of motide. at 756757. Overall, the record adequately supports

the ALJ’s conclusion that Chestine’s failure to pursue additional injections ssigjg@isher back

pain decreased after May 5, 2015 and that her back pain was not as debilitating as she allege
Chestine suggests that the absence of additional injections for her back pain veaa due t

lack of insurance. Doc. 43 at 3. Even accepting Chestine’s testimony that she had ensuranc

coverage issues, the record does not demonstrate that she would need excessigs fibse

work if shehad insurance coverag€hestine cites heestimony thashehas not received any

medical treatment for cysts which she noticed in late 2016 because of “prolgamsan with

[her] insurancg (R. 805). This testimony does not show that the ALJ’s decision with respect to

medical improvement due to lack of excessive work absences is not supported by substantial

evidence. Chestine does not establish the type of treatment she would receiveystsifeshe

had insurance and that such treatment woaltbssarilyesult in work absenceSettingaside the

insurance issue, Chestine testified that she receives three cervical injectionswdighaiast

between four to six months and that her last cervical injection was in July or August@®ad7.

809. Dr. Jilhewar testified that Chestine would be unable to work two days with eactiom;

Id. at 8534. Three cervical injections a year amounts to six missed days of work and would not

exceed employer tolerances for absences, which is 12 to 18 days pédl.\a&te854, 875.

2 On May 22, 2014Chestine’s pain physician suggested no further lumbar injections, and
Chestine points to no evidence otherwise. (R. at 1906).

13



Finally, Chestine argues that “[ijn finding medical improvement, the ALJ simply stated
that there was no new imaging illustrating [her] pain and that she ‘ultimately ingpraita
physical therapy.” Doc. 3@ at 5. As an initial matter, Chestine’s argument niisstdne ALJ’'s
findings. The ALJ did not find that there was no new imaging “illustrating her painlieRtte
ALJ properly considered the degree to which the objective medical evidence sdmpfirtding
that Chestine met or equaled Listing 1.04. Tine cites no medical evidence to prove that she
meets or medically equals Listing 1.04(R)baudo v. Barnhart, 458 F.3d 580, 583 {f7 Cir. 2006)
(claimant “has the burden of showing that his impairments meet a listing, and he mustahow
his impairments satisfy all of the various criteria specified in the listing.”).

The ALJ found that beginning May 6, 2015, Chestine did not meet Listingdisstders
of the spine) because “there is no evidence of spinal arachnoiditis or any new imdgiating
significant central canal stenosis.” (R. 754). Substantial evidence supports dteefitling in
this regardld.; seealsoid. at1975 (10/25/2015 Dr. Griffin stating that[tlhe MRI of her thoracic
spine was unremarkable as well as the MRI of her cervical[dpif#d Il of these were done in
May 2015"). In finding that beginning May 6, 2015, Chestine did not meet Listing 1.04, the ALJ
also noted that “there is no atrophy, strailglgt raise testing is always negative, strength is
repeatedly asssed as intact in the upper extremities and though initially diminished minimally at
four-minus of five in the lower extremities, ultimately improved with physical thenafii notes
of ‘normal motor’ function and ‘[n]o focal neurovascular deficits’ atatéNovember 2016.1d.
at754. The ALJ further noted that Chestine’s “gait is consistently normal andhasmbst recent
objective medical evidencedim lateNovember 2016 and miduly 2017, [she] was ‘able to walk
for an extended period of time’ and do so ‘without any problem’ and a ‘normal’ gait pattern.”

Substantial evidenca the recordsupportseach ofthese findingsld. at 1959 (5/21/2015 Dr.

14



Griffin noting negative straight leg raising and no motor deficits in upper or lowenek&s);id.

at 1964 (6/10/2015-Dr. Griffin noting negative straight leg raising and no motor deficits in upper
or lower extremities)id. at 1970 (8/7/2015-Dr. Griffin noting negative straight leg raising and
no motor deficits in upper or lower extremities),; at 1241 (6/21/2016-physical therapy initial
assessment indicating strength below hips weretat4¥5);id. at 137576 (8/26/2016—physical
therapy discharge report stating Chestine “has made some improvements during thefcours

physical therapy,” “[s]he has gained lower extremity strength,” and “[s]tremgthea lower
extremities . . . [Jis within functional limits.”)id. at 1422 (11/21/208 — Chestine eported to
chiropractor that “[s]he was able to walk for an extended period of time.”)at 1718-19
(11/21/2016—Silver Cross Hospital Emergency Department record noting “[nJo focal

neurovascular deficit,” “[p]atient is able to walk around without any problem,” and “norotatm
function observed”)id. at 1462 (7/18/201Advocate Medical Group office treatment records
noting “normal gait”). The ALJ also reasonably relied on the medical expert’s opinion when
concluding that Chestine does not meet Listin@4 during period beginning May 6, 201R. (
754, 855; Schoenfeld v. Colvin, 2016 WL 878263, at *3 (N.D. Ill. March 8, 201@ALJ properly
relied on the testimony of the ME as to whether the evidence supported a finditiuetiokgtimant]
met or equaled any listed impairment.As discussed below, the ALJ did notwhen evaluating
Dr. Jilhewar’s opinion.
B. PostMay 5, 2015 RFC Determination

Chestine next argues that ALJ improperly found that beginning May 6, 2015, she retained

the RFC to perform a range of light work. Doc-B@t 6. Sheontendghat theRFC, after the

date of medical improvement was fouarttl at stepes/en is not supported by substantial evidence

15



because the ALJ should have determined that there would be limitations wetltres offtask
behavior, changing positions, and the need for work absences.

Chestinefirst challenges the RFC assessmasflawed because the AlLihadequately
accountedor her inability to focus on a task 85% of the tirbmc. 301 at 6. The VE testified
that no jobsareavailable for someone whs off-task more than 15 percent of the day. (R. 875).
The ALJ found that Chestine’s pain did not “significantly impact[] [her] memorgnatin or
concentration” during the period since May 6, 2015. The ALJ identified substantial evidence
the record to support her finding that Chestine’s concentrationlysmildly limited. Id. at 743.
Specifically, the ALJ noted thatonsulting psychologisKelly Renzi found, afterevaluating
Chestine in June 2012, thagr “memory and concentration were mildly below average but not
significantly impaired.”ld. at366, 743 Further, the ALJ considered evidence from Chestine’s
Function Report, noting that she was able to persist in performing more complex duifiesct
such as managing her finances and shopping for fdodt246, 742. The ALJ acknowledged that
Chestine note some difficulty following spoken instructions but noted thla¢did not indicate
anyissues regarding following written instructions or finigiiasls she startedd. at248, 742.
Moreover, treatment notes in November 2016 and July 2017 noted no difficulty with attention or
concentrationld. at757, 1462, 1719. The ALJ’s finding that Chestine suffered from only mild
impairment in herbility to concentrate is therefore supported by substantial evid¢aaa v.
Colvin, 794 F.3d 809, 813 {7 Cir. 2015) (“[T]he ALJ's RFC assessment must incorporate all of
the claimant’s limitatioa supported by the medical record.”).

Chestine points generally to Dr. Griffin’s treatment records and the regbtigls physical
therapists as well her own testimony as evidence that she would be dffrteskre tharl5% of

the time.Doc. 301 at 6. As explained below, the record supports the ALJ’s dadsigive “little

16



weight” to Dr. Griffin’s May 21, 2015 opinion that Chestine would betask from 25% or more
of the workday because it was not consistent with the objective medical evidenoeansistent
with his own treatment notes. (R. 758, 1179he ALJcorrectlynotedthatthe record indicates
that that Dr. Griffins office repeatedly found that Chestine’s concentration and attention span were
normal.ld. at 743 1844, 1847, 1850, 1858, 1862, 1866, 1871, 1875, 1901, 1905, 1917, 1924,
1947.

Moreover, he ALJ explicitly recognizedthat Chestine’s concentration level may have
briefly diminished during her summer 2016 physical therapy sessidgrf®ound thaultimately,
she was able to participate in her exercise program and her incogéisatty with concentration
did not persist. (R. 743). For example, the ALJ noted that during Chestine’s initialgbtlysrapy
assessment on June 21, 2016, she “had difficulty focusing on one task/area abadives “at
times difficult to rediret and seemed angered by attempts to dbldoat 743,1240. When
Chestine attended her June 30, 2016 physical therapy session, she “needed multigleesstba
return to the immediate task of ‘core strengtheninigl.”at1274. However, the ALJ caectly
noted that by July 13, 2016, Chestine responded well to her therapy session and needed “minimal
cuing” to correct her formd. at743, 1296. The physical therapist observed, and the ALJ noted,
that Chestine was “continuing to show progression by performing increasingly complex exercise
movement.”ld. Similarly, on July 22, 2016, Chestine’s physical therapist noted that “[d]espite
her high pain rating she has continued&able to participate in her exercise prograhd.”at
1319;see also id. at 1329 (8/5/2016-"[ilncreased the intensity of some of her exercises which
[she] tolerated well)id. at1342 (8/12/2016) (“she has tolerated all of her exercises fairly well to
this point.”);id. at1351(8/16/2016) (“continues to improve in her performance of the exercises.”).

At time of her discharge from physical therapy on August 26, 2016, Chestine had “made
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improvement during the course of physical therapycluding a moderte improvement in her
reported pain levels over the last few sessitthsat1375. Given this record and the reasons cited

by the ALJ, the ALJ did not err in finding that beyond the brief episode at the beginning of her
physical therapy sessions, the subsequent medical records do not support the “need for
accommodation or redirection or refocusing of [Chestine’s] attention” andohigéuidinal record

does not reflect such a significant level of difficulty with concentration asatasl in the physical
therapy records from the summer of 2016."at743.

Regarding Chestine’s own testimonlge ALJnoted thatChestinetestified that her pain
limits her ability to focus. (R. 755, 828). Neverthelesgshe ALJ was not required to accept
Chestine’s testimonyf it was not consistent with thether evidenceand Chestine does not
challengethe ALJ’s finding that heitestmony about the extent of her symptoms was not
completely credibleElder v. Berryhill, 774 Fed. Appx. 980, 983t{vCir. 2019) (“[A]Jn ALJ may
discount an applicant’s testimony if . . . other evidence in the record provides a basisgpr
s0.”); Senkiewicz v. Barnhart, 409 F.3d 798, 804 {7 Cir. 2005) (“Because the ALJ found
Sienkiewicz not entirely credible, he was not required to accept in itslgihigretestimony about
her potential need for unscheduled breaks.”). For all these reasons, the ALJ’'s decisi@dlopt
a limitation thatChestine would be offask formore than 15% of the workday is supported by
substantial evidence.

Second, Chestine asserts that the ALJ failed to properly account for her need to change
positions every 30 to 60 minutbscause of painThe only evidenc€hestine citegn supportis
her own testimony, which the ALJ found to be only partially credibt. 301 at § (R. 825).

The ALJ noted that Chestine alleged that she needed to shift positions or take breakdama i

in bed or a reclinebut found that the Chestine’s “response to continued conservative treatment
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and the dearth of evidence of significant and persistent limitation in function \gdidréo . . .
sustained sitting, standing, or ambulating, and spinal rafigetion’ justified a range of light
work RFC without a sit/stand limitatioffR. 755, 757).Again, Chestine does not argue that the
ALJ erred in her assessment of Chestine’s subjective complaints. The Abdtad that Chestine
reported in August 2015 that when “[d]riving longer distances she notices more pain” in her lower
back or buttocks, but Chestine did not assert that such level of pain prevented her fraimrigust
this activity or failing to accomplish it.fd. at 756, 1968.In evaluating her need tchange
positions, the ALJ was not required to include into the RFC limitations that she did nat fied t
credible.Outlaw v. Astrue, 412 Fed. Appx. 894, 898t(vCir. 2011).

Although not cited by Chestine in support of her argument, Dr. Griffin opined in May 2015
thatChestine needed a job that permits shifting positions at will from sitting, staratiwalking
and needed to take unscheduled breaks twice a day for 15 minutes. (R. 1173). As discussed below,
the ALJ did not err in giving little weighio Dr. Griffin’'s May 21, 2015 opinionBecause the ALJ
properly discredited Dr. Griffin’'s May 2015 opinion, the ALJ was not required to include a
sit/starl optionin the RFCHolmesv. Berryhill, 2017 WL 5891057, at *8 (N.D. lll. Nov. 29, 2017)
(Because the ALJ’s reasons for discounting [claimant’s primary care physician’s] opimiens
supported by substantial evidence, the ALJ was not required to include those limitathos's i
RFC determination.”).

Third, Chestinecontendsthat the ALJ failed to properly assess whether her need for
excessive work absences causetidnprimary carghysician appointments and physical therapy
and chiropractic treatments would impact her ability to worke “RFCis an assessment of an
individual’s ability to do sustained worelated physical and mental activities in a work setting

on a regular and continuing ba%iSSR 986 p, 1996 WL 374184, at *1 (July 2, 19963¢ also
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20 C.F.R. § 404.1545(b)A “regular and continuirigbasis meanthe ability towork “8 hours a
day, for 5 days a week, or an equivalent work schedule.” SS¥, 9896 WL 374184, at *1.
Repeated absences from work for medical reasons could disqualify a person fraimngus
gainful employmentVoigt .v Colvin, 781 F.3d 871, 874 {7 Cir. 2015) (“To miss four workdays
a month would reduce one’s average workweek from five to four days, which would not constitute
working on a sustained basis as defined by the Commission.”). Moreover, an ALJ may “be
obligated to address a claimant’s ability gostain work, if the claimant presents sufficient
evidence demonstrating that the abilityould be precluded by treatment visits which are
necessitated by the claimant’s impairmen@at'y B. v. Berryhill, 2018 WLJ 4907495, at *4 (S.D.
Ind. Oct. 10, 2018). “Necessary visits may preclude sustaining work if they are too frequent or
otherwise cannot be scheduled around atiioé competitive schedule, including if those visits
regularly occur on an emergency or otherwise unpredictable blasig:inally, “[r]estrictions on
a claimant’s ability to sustain fulime work, due to the frequency of appointments, would fall
within the analysis of her RFC on which she maintains the burden of pBoay.. Commissioner
of Social Sec., 2014 WL 4377771, at *2 (S.D. Ohio Sept. 3, 20Wgaver v. Berryhill, 746 Fed.
Appx. 574, 579 (7th Cir. Aug. 20, 2018)claimant bears the burden of providing evidence
supporting “specific limitations affecting her capacity to work”).

The district court’s remand order instredtthe ALJ to analyze “whether Plaintiff has
established that she will be consistently absent from work for medical sdas@ncertaimumber
of days per month.” (R. 913). In his May 2015 Physical Medical Source Statementjfiim. Gr
opined that Chestine would likely be absent from work more than four days per month as a result
of her impairments or treatment. at1175. At the hearingon remandChestine testifiedn a

conclusory manner that she was unable to get a job due to absenteeigra,\dadas askabout
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the impact of absences on Chestine’s ability to wiatkat 813, 874-75.The VE confirmed that
if Chestine were absent in excesd ®fto 18 days per year, she would not be able to maintain
on afull-time basis Id. at 875.

The ALJ adequately addressed Chestine’s claim that she is unable to work due to
absenteeisnand the opinion evidence related to this issue in the context of the RFC analysis.
Contrary to Chestine’s contention that “the ALJ never really determined that [leelifah
appointments, including physical therapy and chiropractic treatments, did and would require h
to miss more work than an employer would allow,” the ALJ’s review ofptieMay 5, 2015
evidence led her to conclude thatiidence of sustained imprewentdespite a dearth of ongoing
treatmentdirectly contradidied” Chestine’s assertion that she required “repeated and ongoing
frequent doctor visits which would render her repetitiously absent from work.” Dek.aB( .

The ALJ also found that the evidence of record did not support a “need for recbsentes”
during the time period prior to August 14, 2013. (R. 74The ALJ relied on Dr. Jilhewar’'s
testimony that the series of injections Chestine received during the time perrodfigust 14,
2013 through May 5, 2015 would have resulted in her being absentMookngreater than one
day per month and thus, the ongoing impact of such treatmentewsmorarily of sufficient
severity to medically equal Listing 1.04(Ad. at 752 The ALJ acknowledged Dr. Griffin’s
assessment that Chestine would likely be absent frork nvore than four days per month, but as
explained below, the ALJ properly gave little weight to this opinidnat758.

In essence, Chestine argues that her medical appointments necessitated thatdshe wou
consistently be absent from work more thanl82days per year, but she has not met her burden
to show that her primary care physician appointments and physical therapy and chiropractor

treatmentspreclude her from working. Putting aside the ALJ’s appropriate rejection of Dr.
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Griffin’s finding that Chestine would likely miss more than four days of work per mGhigstine

did notidentify anyevidencedemonstrating that medical appointments would interfere with-a full
time retail positiorand that she would be unable to schedule those routine appois ey
nonworking hours Best v. Berryhill, 730 Fed.Appx. 380, 382 (th Cir. July 11, 2018)
(characterizing claimant’s contention that the ALJ erred in failing to acdouttie fact that he
would have to miss work more often than employers tolerate to attend four doctorstiagnts
each month as “frivolous” where the claimant did not “point to anything in the record to suggest
that his appointments would require himmdss a full day of work or that he could not schedule
his appointments outside of working hours.Qhestingooints to no evidence demonstratihgt

her treatment appointments must occur during work hours and cannot be arranged egtaind a
work schelule. Barnett v. Apfel, 231 F.3d 687, 691 (1® Cir. 2000) (Plaintiff's current
extrapolation of how many days she must have missed from work based on her medidas recor
faulty . . in that it asume she was required to miss entire days for each appointment.”).

In support of her argument, Chestine claims, without citation to the record, thatevide
adduced at the November 16, 2017 hearing indicates that there is a substantial likelihsbd]that [
would be unable to find gainful employment due to excessive absence starting in June 2010.” Doc.
30-1 at 7.But Chestine makes no effort to explain how long the appointments lasted or even
whether they could occur during hours when she would be worlBegause Chestine has not
shown that the extent and naturéeftreatment, which consists of regular gmddictable primary
care physician appointments and physical therapy and chiropractor sessions, would only be able
to occur during working hours or that the appointments could not be arranged arourtdreefull
retail position schedulby scheduling them prior to work, after work, or on a-mark day or

over a lunch hour to avoid missingork, the ALJ’'s rejection of Chestine’s claim of excessive
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absenteism is supported by substantial evidenbenielle H. v. Berryhill, 2019 WL 1614640, at

*4 (S.D. Ind. Apr. 15, 2019) (holding that the plaintiff “did not present any evidence that the
necessary treatment needed to occur during working hours or could not have been schedule around
a full-time work schedule” where plaintiff argued that treatment two to threes pigremonth
involving individual therapy sessions lasting forty to fifty minutes each and medication
management visits with a psychiatrist lastifigeén minutes precluded her from sustaining-full

time work) Pryor v. Commissioner of Social Security, 2015 WL 12683977, at *7 (E.D. Mich.

Aug. 21, 2015) (“Pryor has not established any reason to think that he is unable to attend physical
therapy sessions after work, on the weekends, during lunch, or on some other schedule. The
claimant is tasked with providing evidence in support of his alleged disdbjlitgport and
recommendation adopted, 2015 WL 6735336 (E.D. Mich. Nov. 4, 2015).

Chestine takes issue with Dr. Jilhewar’'s testimony that her visits to other tréatmen
providers besides the pain clinic for her epidural steroid injections would notireab$ences
impacting her ability to work. (R. 870). Dr. Jilhewaasonedhat he schedules his own doctor’s
appointments on Saturdays. Chestine claims that Dr. Jilhewar is unqualified to provide this
opinion. Regardless of Dr. Jilhewar’s qualifications to provide this opinion, it is incomgedue
because the ALJ did not rely on Dr. Jilhewar's testimony in this regard as a baggdtng
Chestine’s claim of excessive absenddsreover,Dr. Jilhewar’s reasoning is correct that nothing
in the record suggests th&hestine’sregular primary care physician, physical therapy, and
chiropractor appointments would require her to miss a full day of work or that she could not
schedule these appointments outside of working h8ess. 730 Fed. Appx. at 382.

Chestine also faults the ALJ for failing to ask the VE about “scheduling uifés for

those in retail positions.” Doc. 30-1 at 7. Because the ALJ was only required to ask the VE about
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“those impairments and limitations that [s]he accepts aBlded and theALJ found Chestine’s
claim of excessive absences due to her regular medical appointmentsdiné¢ dhe ALJ was
not required to ask the VE thiSchmidt v. Astrue, 496 F.3d 833, 846 {7 Cir. 2007). Moreover,
Chestinewas represented by counsel duringdbeonchearing, and herounsel could have asked
the VE about scheduling issues in retail positidhsvas Chestine’s burden to show that her
appointments necessarily conflict with a ftithe work schedule, and th&lJ was entitled to
assume that Chestine, represented by counsel, made her strongest case fer Bkimaét v.
Astrue, 478 F.3d 836, 842 {7 Cir. 2007) (“a claimant represented by counsel is presumed to have
made his best case before the ALJ.Therefore, the ALJ did not error in failing to ask the VE
about “scheduling difficulties” in retail positions.
C. Medical Opinion Evidence

Chestine asserts that the ALJ improperly weighed the medical opinion evidemdngy f
to accord more weight to the opinion of her treating physician Dr. Griffin instead/ofgeinME
Jilhewar’s opinion. The opinion of a treating source is entitledmdrollingweightif the opinion
“is well-supported by medically acceptable clinical daooratory diagnostic techniques and is
not inconsistent with the other substantial evidence in [the] record” 20 C.F.R. 8§ 404.1527(c)(
Kaminski v. Berryhill, 894 F.3d 870, 874 n.1 (7th Cir. 2018) (for claims filed before March 27,
2017, an ALJ “shouldjive controlling weighto the treating physician’s opinion as long as it is
supported by medical findings and consistent with substantial evidence in the record.”)JAn AL
must “offer good reasons for discounting a treating physician’s opin@amipbell v. Astrue, 627
F.3d 299, 306 (7th Cir. 2010) (citations omittese also Walker v. Berryhill, 900 F.3d 479, 485
(7th Cir. 2018). “If an ALJ does not give a treating physician’s opicimmtrolling weight the

regulations require the ALJ to consider kegth, nature, and extent of the treatment relationship,
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frequency of examination, the physician’s specialty, the types of tests performed, and the
consistency and supportability of the physician’s opinibtfossv. Astrue, 555 F.3d 556, 561 (7th
Cir. 2009);see 20 C.F.R. § 404.1527(c).

Chestine argues that the ALJ erred in failing to give Dr. Griffin’s opinion coimigoll
weight and incorrectly assessed the relevant factors in assigning his Ofiie@nweight” (R.
758). Dr. Griffin had treated Chestine since 2010 and opined in May 2015 that Chestine: is unable
to sit more than five minutes at a time and stand more than 10 minutes at a time; can sit and
stand/walk less than two hours in ah@ur work day; must be permitted to shift positions at will
from sitting, standing, or walking; needs to walk around every 10 minutes for two minutes; must
take unscheduled breaks twice a day for 15 minutes; can rarely lift less than 10 poustds, twi
stoop, crouch, climb stairs and ladglenas significant limitations with reaching, handling or
fingering; will likely be off task 25% or more of a workday because pain inésrigith attention
and concentration; is incapable of even “low stress” work; and will miss more thashafggiper
month as a result of her impairments or treatmentat1173-75.

The ALJ articulated good reasons for assigditilg weight toDr. Griffin’s May 2015
opinion. The ALXeasonably determingtat Dr. Griffin’s opinion that Chestine was “incapable
of sustaining even sedentary work which would permit shifting positions at will, berigséff
more than 25 percent of the day, and being absent more than four days per month” was “not
consistent with the objective medical evidence during this period including DrinGrifiwn
treatment notes.” (R. 758)T'he ALJ’s deision thoroughly reviewed Chestine’s medical history
including Dr. Griffin’s records and found a “dearth of evidence of significant andsists
limitation in function with regard to strength, manipulation, sustained sitting, standing, or

ambulating, and spinal rangdé-motion.” Id. at757. For the period prior to August 14, 2013, the
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ALJ assigned little weight to Dr. Griffin’s May 2015 opinion because it was made subségue
the period in question and was “wildly excessive” when compared to the objective findimg duri
the referenced periotd. at751. The ALJexplainedthat “what the record does indicate is that in
the presence of appropriate treatment, namely the claimant’s physical theragyirapdactic

care, her orthopedic function consistently improved and her levels of pain decreedddr. a
Griffin’s opinion “was not consistent with the longitudinal record subsequent to the end of the
claimant’s period of disability in eadylay 2015.”ld. at 758.

For example, the ALJ noted that Dr. Griffin’s records in the later months of 2010 and in
the later months of 2011 through August 2013 consistently reflect no motor or sensory deficits on
examination and that she walked between five or more miles on a daily basis “wahGxcept
for a brief episode of increased hip pain in March 2013 which did not p€Rsisit 739) The
ALJ also noted that more recent evidence since 2015 reflected that Chestine rdbnsiste
ambulated with an unremarkable gait pattern and while her bilateral hip stvessgtiminimally
reduced at fouminus to four ofive in April 2015, she “made improvements during the course of
physical therapy “gained lower extremity strength and her strength in her lower extremities
was within functional limitsld. at739, 137576, seealso id. at 754 foting that beginning May 6,
2015,Chestine’s gait is consistently normal and the “most recent objective medidahce from
latee November 2016 and mid-July 2017, the claimant was ‘able to walk for an extended period of
time’ and do so “without any problem’ and a ‘normal’ gait patterr®yurther, he ALJ indicated
that in June and August 2015, Dr. Griffin noted no motor deficits in the upper and lower ex¢remitie
and Chestine had full range of motion of her left shouldeat756. As the ALJ noted, in August
2015, Dr. Griffin told Chestine that “her thoracic and cervical MRI [scans] look[ed] gubdiee

should be [flunction[ing] with less pain” and “[s]he should more exercises and [a] home
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exercise program.ld. at 756, 1971. In October 2015, Dr. Griffin made similar statemands
recommended “exercise walkindd. at756, 197677. The ALJ also noted that Chestine testified
at the November 2017 hearing that she currently walks up to two to three miledc dtay57,
788. This evidence is inconsistent with Dr. Griffin’'s ofn that Chestine could only walk two
blocks without rest or severe pain and “can’t walk long distances mdvwat1173, 1175.

Similarly, the ALJ noted that Dr. Griffin’s records from 2013 through 2015 “repeatedly
and consistently” assessed Chestine’s concentration and attention span as non#a). (Rlso,
the psychological consultative examiner found in June 2012 that Chestine’s memory and
concentration were “slightly below average but not significantly impaitdddt365, 743. Thes
findings contradict Dr. Griffin’s opinion that Chestine would betafk 25% or more of the typical
workday. Id. at 1175. Theseexplanations conisute good reasons for rejectirige extreme
limitations n Dr. Griffin’s opinion because that opinion conflicted with not only the objective
evidence of record but even with Dr. Griffin’s own treatment notes and Chestast/mony.
Henke v. Astrue, 498 Fed. Appx. 636, 640t{vCir. 2012) (“[T]he ALJ did not err or improperly
‘play doctor’ by examining the medical record and determining that Dr. Preciad@hisioms
were unsupported by his own notes or contradicted by other medical evideRo&igon v.
Astrue, 462 Fed. Appx. 622, 625(vCir. 2012) (“The ALJ did not err here in determining that
[the treating podiatrist’s] opinion conflicted with the other medical evidencledimg his own
treatment notes.”).

Listing thevariousdiagnoses by Dr. Griffin, Chestine contends that Dr. {Bifftreatment
notesare in fact, consistent with his opinion. Doc. 30-1 at 9. But diagnoses do not automatically
eguate to functional limitations caused by those conditeaver v. Berryhill, 746 Fed. Appx.

at 57879 (having been diagnosed with certain “impairments does not mean that they imposed
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particular restrictions on her ability to work.Berezv. Astrue, 881 F.Supp.2d 916, 945 (N.D. lIl.
2012) (“A diagnoses, or symptom for that matter, does not automatically teatskalimitation
or impairment and simply listing them proves nothipgChestine must submit evidence
establishing “not just the existence of the conditions, but . . . provide evidence that they support
specific limitations affecting her capacity to work\eaver, 746 Fed. Appxat 579. Chestine also
cites the fact that her ability to walk declined from seven miles a day to two to threa mdgs
at the time of the hearirgs evidence that the medical record supports Dr. Griffin’s opinion. Doc.
30-1 at 9. Again, the Court disagrees. Chestine does not explain how her ability to walk two to
three miles a day and for an hour at one time is consistent with Dr. Griffin’s opinioméheers
only walk two blocks at one time without rest or severe pain and stand fotesnininutes at a
time. (R. 788, 1173). Nor does Chestine point to any medical evidence that supmuggbstion
that hercurrentability to walk two to three miles a day and for an hour at a time would preclude
herfrom performing the range of lightork provided in the RFC.

Moreover, he ALJadequatelyaccountedor thefactors in 20 C.F.R. § 404.1527(@hen
declining to afford Dr. Griffin’s opinion controlling weight and instead assignifitlé weight.
Chris W. v. Berryhill, 2018 WL 6305013at *8 (N.D. lll. Dec. 3, 2018jfthe relevant inquiry is
“whether the ALJ sufficiently accounted for the factors in 20 C.F.R. § 404.1527(c) and built and
‘accurate and logical bridge’ between the evidence and his conclusidre’ALJ explicitly noted
tha Dr. Griffin had treated Chestine since June 28id his status as a “treating soutr¢&. 738
750. The ALJ noted that Dr. Griffin’s opinion “was made with the benefit of gueirson treating
relationship and the unique insight gained from tke&ttionship.”ld. at 758. While the ALJ did
not expresshacknowledgedr. Griffin’s specialtyin internal medicingshe didconsiderhis May

2015 opinion whichndicateshis internal medicine specialtid. at 1175.The ALJ considered
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Chestine’dive yearlongtreatment history with Dr. Griffin, noted Dr. Griffin’s numerous physical
examinations of Chestine during that period, and nibtedests he performeldtl. at738-43, 745-
48, 75051,75356, 758. The ALJ also considered the consistency and supportaibilidy.
Griffin’s opinion with the recorés a whole As discussed, Dr. Griffin’s opinion was inconsistent
with the record becausél) Chestine’s treatment regimen remained conservative consdadting
physical therapy, chiropractor care, andpitmien, Tramadol, and Flexeril; (2) medical records
revealedmuscle spasm in the left upper trapezius along with tenderness to pafpatiber left
back was tender to palpation in the upper lumbarlaut@o motor deficits in the upper and lower
extremities, normal gait, full range of motion of the left shoulder, and normal corimenaad
attention span; (3) MRI scans of her thoracic and cervical spine “looke¢ gomb(4) Chestirie
own account of heability included theability to walk two to three miles a day and two miles at
one timeld. at1971. Accordingly, the ALJ’s decisida afford littleweight to Dr. Griffin’s May
2015 opinion is supported because the ALJ reasonably found his opinion inconsistent with other
substantial evidence in the record, including his own longitudinal treatment record.

In addition the ALJ properly relied on Dr. Bigwar’sopinionin finding that Chestine could
perform a range of light work during the period beginning May 6, 204bin rejecting Dr.
Griffin’s opinion. At the second hearing, Dr. Jilhewar testified that he reviewed the medical
records in the file andhe listened to Chestine’s testimony at the hearjRg.at 831). After
summarizing the medical evidence, for the period beginning on May 6, 2015, Dr. Jilhewar opined
that she retained the RFC to perform light physical capacity worknittork involving climbing
ladders, ropes, or scaff@dnd no more than frequent use of the upper extremities for all functions.
Id. at 85556. As to Dr. Griffin’s May 2015 opinion that Chestine could sit and stand less than

two hours during a workday, Dr. Jilar noted “the absence of clinical findings to explain that
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restriction.”ld. at847. Dr. Jilhewar explained that the record failed to show “clinical findings of
motor deficits with a motor strength moderately weak” or “numerous procedureststeha
hypothetical person could not function for more than a few hours a ty.The ALJ assigned
“great weight” to Dr. Jilhewar’s opinion, noting that it was “consistent witheéberd as a whole
which demonstrates sustained medical improvement directlynglatithe claimant’s previously
disabling impairments throughout this periotd” at757. In light of Dr. Jilhewar’s explanations
and their support in the record, the ALJ did not err in crediting Dr. Jilhewar’s opinion over Dr.
Griffin’s opinion. Fody v. Colvin, 641 Fed. Appx. 568, 572t(vCir. 2016) (the “ALJ adequately
explained why she credited Dr. Jilhewar's opinion over [claimant's treating
cardiologist’s].”); Young v. Barnhart, 362 F.3d 995, 1001 (7th Cir. 2004) (“Weighing conflicting
evidence from medical experts .is exactly whathe ALJ is required to do.”).

Further, contrary to Chestine’s assertion, the ALJ was not required toaetcont Griffin
for clarificaion “on why . . .his opinion did not match the jggtive data.” Doc. 3@ at 10. An
ALJ may recontact a medical source if she is unable to render a decision because the gvidence i
insufficient or inconsistent. 20 C.F.B.404.1520b(b)(2)(i)Skarbek v. Barnhart, 390 F.3d 500,
504 (h Cir. 2004) (“An ALJ need recontact medical sograely whenthe evidence received is
inadequate to determine whether the claimant is disahlgd\Jn ALJ neednotsolicit additional
information if she simply finds a physician’s opinion unsupport&aitey v. Colvin, 2015 WL
7251939, at *8 (N.D. lll. Nov. 17, 2015)f. Smilav. Astrue, 573 F.3d 503, 5167 (%h Cir. 2009)
(finding ALJ did not err in failing to recontact the treating physician where “th& ditcerned
and discussed the evidence upon whicke [ffhysician] relied” and‘the record was not
‘inadequate.” The ALJ simply found that this evidence failedsupport [the physician’s]

conclusions.”). Here,the ALJ did not reject Dr. Griffin’s opinion because $tend the record
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inadequate or could not discern the basis foropision. Rather, she rejected it because it was
inconsistent with the medicalidence, including Dr. Griffin’s own examination findingdn the
record presented, the ALJ reasonably accepted the opinion from Dr. Jilhewar StateXietained

the RFC to perform a limited range of light workJnder these circumstancdabge evidene
receivedwvas sufficient for the ALJ to make her RFC determinatsom the ALJ did not abuse her
discretion in considering Dr. Griffin’s opinion without recontactimign. Luna v. Shalala, 22 F.3d

687, 692 (th Cir. 1994) (“[HJow much evidence to gather is a subject on which we generally
respect the Secretary’s reasoned judgment.”).

Barnett v. Barnhart, 381 F.3d 664 ¢h Cir. 2004), cited by Chestine, does not compel a
different result. In Barnett, the “the trating physician’s treatment notes were consistent with his
opinion; the ALJ just improperly disregarded them&sek v. Astrue, 2010 WL 1050293, at *17
(N.D. lll. March 22, 2010). The Seventh Circuit held that if the ALJ’s “real conagthe lack of
badup support for [the doctor’s] opinion, the ALJ had a mechanism to rectify the pfdblem
“solicit additional information to flesh out an opinion for which the medical suppodtiseadily
discernable.Barnett, 381 F.3d at 663%ee also Smilav. Astrue, 573 F.3d 503, 51@th Cir. 2009)
(ALJ need only recontactraedicalsource if “the medical support is n@adily discernable.” Id.
(emphasis in originaljquotingBarnett, 381 F.3d at 669) (noting “unclear” is tantamount to “not
readily discernable.”).In contrastDr. Griffin’s opinion is inconsistent with the medical record
andthe ALJ did not find the record unclear inadequate Given the testimony of Dr. Jilhewar,
there was enough evidence in the record to make a disability determination.

D. VE'’s Reliance on the DOT
Chestinés last issue with the ALJ’s decision is thiae ALJfailed toask the VE about

possible conflicts between the VE's testimony and the ®&ccordance with SSR ap.
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“Ruling 00-4p requires ALJs to investigate and resolve any apparent conflict between’she VE
testimony and the DOT XMeatherbee v. Astrue, 649 F.3d 565, 570 {7 Cir. 2011). “[B]ecause
SSR 064p imposes an affirmative duon the ALJ to inquire into andesolve apparent conflicts
[between the VE's testimony and the DOT], a claimant’s failure to raisesgbj@siolation of

SSR 004p at the administrative level does not forfeit the right to argue later that a violation
occurred.”Overman v. Astrue, 546 F.3d 456, 463 {7 Cir. 2008). However, if a claimant’s
attorney does not identify conflicts at the time of the hearing, then the claimant musthahow
“the conflicts were obvious enough that the ALJ should have picked up on them without assistance
for SSR 004p requires only that the ALJ investigate and resapgarent conflicts between the
VE'’s evidence and the DOTILd. “When there is an apparent conflict, ALJs are required to obtain
reasonable explanations for the conflish®atherbee, 649 F.3d at 570.

The VE testified that Chestine’s past work included assistant manager,nD@ber
195.367014, and retail manager, store manager, DOT number 1884671R. 872). The VE
further testified that hypothetical individual with Chestine’s background &#C limitations
could perform both jobs as they are normally performed in the national ecoltbraty874. The
VE stated that her testimony was consistent with the D@TThe ALJ relied on the VE’s
testimony in finding that Chestine could perform her past relevant work as aarassiahager.

Id. at 758.

Chestinemaintainsthat two unresolved potential inconsistencies exist here between the
VE'’s testimonyand the DOT. She argueshat suchan inconsistency existedecause the jobs
identified by the ALJ require capabilities that are beyond her limitatidos. 361 at 11. In
particular, Chestine asserts that the hypothetical question posed to the WEdainelude her

difficulty focusing andherneed to change positiorisl. Chestine’s argument in this regard does
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not identify an inconsistency between the VE testimony and the Ralher, ahallenge to the
hypothetical based on an alleged flawed RFC “comes down to whether the ALJ esseksirgy

her RFC.”Arnett v. Astrue 676 F.3d 586, 591 {fi Cir. 2012) Wurst v. Colvin, 520 Fed. Appx.

485, 489 (th Cir. 2013) (“But the hypothetical was based on the ALJ's RFC determination, so
[claimant’s] objection only repeats his challenge to the RFC.”). The ALJ “isreghjonly to
incorporate into his hypotheticals those impairments and limitations that hEsaasecredible.”
Schmidt, 498 F.3cht846. As explained above, the ALJ’s conclusions regarding Chestine’s ability
to focus andher allegedheed to change positioase supported bgubstantiakvidence The ALJ
incorporated into the hypothetical those impairments and limitations she found credible a
supportedyvhich is all that was required.

Second, Chestine challenges the VE’s classification of her past relevant @Glogktine
argues that the ALJ’s reliance on D@95.367014 was improper because it a “management aide”
job which “has nothing to do with retail and does not apply to Chestine’s work history.” Doc. 30.1
at 11. The Commissioner does not explain how the management aid position encompasses
Chestine’s past retail work. According to the DOT, a “management aid” “aidsmesafeoublic
and private housing projects and apartments in relocation and provides informatiomiognce
regulationsfacilities, and services See DOT 195.3670142 Chestine’s counsel questioned the
VE on crossexamination at the hearing but did not challenge the classificatitre assistan
manager job. (R. 874-77).

The Commissioner does not dispute that the management aid job, DOT 1954387an

inaccurate classification @hestine’spast work, but he argues that the ALJ did not err in relying

3 DOT 195.367014 is available athttps://occupationalinfo.org/19/195367014.ht(tdst
visited March10, 2020).

33


https://occupationalinfo.org/19/195367014.html

on the VE’s testimony because there was no apparent conflict bdtvee€g’s testimony and the
DOT. A “minor discrepancy between the job title given by a VE and the title listed in thé DO
is insufficient to create an apparent conflMeatherbee, 649 F.3d at 572.In Weatherbee, the
Seventh Circuit held that no apparent conflict existed between the VE’s testimony &@The
where the job identified by the WE"fabrication finisher>—does not exist in the DOT but the
similar job of “finisher"which deals with the fabrication of doligs listed in the DO&nd"“was
clearlythe occupational listing that the VE was referring to in her testimadyat 571. In this
case, lhe Court is not convinced thtdte VE's identification of the “management aide” jisba
minor discrepancy.It is not clear what job the VE was referring to in her testimehgn she
identified the “management aide” joMoreover, ifthe ALJ had checked the DOT, it woulddve
beenclear that the “management aide” job does not deal with retail @oHinsv. Berryhill, 743
Fed. Appx. 21, at *2%7th Cir. 2018) (holding apparent conflict existed between VE’s testimony
that claimant could find sedentary work as a food preparer and officer help versus theéhDT
classified food preparer and officer helper as light work because “it would have been dladous
the ALJ checked the DOT.").

Even if there is a conflict involving the assistant manager position, it does not matter
becausehe resulion remand would be the sanfhomasv. Colvin, 732 F.3d 702, 7D(7th Cir.
2013) (“[W]e will not remand a case to the ALJ for further explanation if we aatigbiwith great
confidence that the result on remand would be the sarveR)inzey v. Astrue, 641 F.3d 884, 892
(7th Cir.2011) (‘{A]dministrative error may béarmless: we will not remand a case to the ALJ
for further specification where we are convinced that the ALJ will reach the sani€). The
record provides an alternate basis for the ALJ’s finding that Chestine could perfopashe

relevant worksud that a remand would be a “waste of tingoiva v. Astrue, 628 F.3d 346, 353
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(7th Cir. 2010). The “manager, retail store” position appears to encompass an assistant manager
retail position and he VE testified that Chestine could also perform work estal manager,
store managef)OT 185.167046. See Sanford v. Saul, 2020 WL 633743, at *3 (D.S. Feb. 11,
2020) (VE testified that the DOT does not differentiate between retail maaadeassistant
manager position)Schultev. Saul, 2020 WL 247185 at *4 (S.D. lll. Jan. 16, 2020) (VE noted that
the “DOT does not contain an entry for assistant managers, but it does have onel fstoretai
manager.”);Mercado v. Berryhill, 2017 WL 3328177, at *3 (S.D. N.Y. Aug. 3, 2017) (VE
explained that plaintiff's “position as an assistant manager at Walmart alignetthevi@ictionary
of Occupational Tiles (‘DO code 185.167046.”). The job of “manager, retail store” listed in
DOT 185.167046 describegs job duties as “[m]anages retail store engaged in selling specific
line of merchandise, such as groceries, meat, liquor, apparel, jewelry, or furrteedOT
185.167-046. Although the ALJ did not rely on this job in her decision, Chestine does not argue
that the DOT description for manger, retail store, DOT 18504&, does not match her RFC.
Therefore, even if the decision was remanded due to the discrepancy betvessisthat manager
job and the management aid job identified by the VE, it would not provide a new resulty&s the
testified that Chestine could work as a retail manager, store manager, DOT 1B88167-

Finally, although not raised by Chestine as a bfsiseversalthe Commissionenotes
that the VE at the first hearingsed a different DOT inlassifying Chestine’pastretail positions
The first VE classified Chestine’s past wa&“retail managet DOT 299.137-010 which isa
medium workjob. (R. 68). When questioned by the Aldt the second hearingbout this

discrepancypetween the manager, retail store, DOT 185044, light job identified by the VE

4 DOT 185.167046 is available athttps://occupationalinfo.org/18/185167046.ht(tdst
visited Marchl10, 2020)
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at the second hearintipe second/E explainedthat her opinions were based on the DOT and the
Disability Report —Adult and Work History Report provided by Chesti(ie. 212-18, 22330,
872-73). SSR 0&4p is not implicated by this potential conflioskcause it is triggered only by
conflicts betweerthe testimony of the VE and the DOWashington v. Berryhill, 2018 WL
1950438, at *9 (N.D. Fla. April 25, 2018) (“Social Security Rulingd@0does not require the ALJ

to inquire into or discuss conflicts between the testimony of a vocation expert ahadnisg and
testimony by a different vocational expert at a second hearing after remandrgovdr, lecause

the VEat the second hearing provided “sufficient support” fordtessification of Chestine’s past
work as manager, retail store, DOT 18%A816,the ALJ properly relied on the VE's testimony

at the second hearing and she was not required to discuss the vocational expersytésimm

the first hearing.Villav. Colvin, 540 Fed.Appx. 639 (9th Cir. 201Brando v. Colvin, 2017 WL
2364194, at *23 (D. N.J. May 31, 2017) (“[W]here an ALJ properly relies on the testimony of one
vocational expert, ‘he need not address the testimony of another \dahifison v. Colvin, 2015

WL 1954644, at * (W.D. Pa. Apr. 29, 2015) (“As a gextenatter the ALJ properly relied on the
vocational expert’s testimony from the Second Hearing, and as not required to address the
vocational expert’s testimony from the First HearingW)lcox v. Colvin, 2013 WL 5201079, at

*5 (D. Colo. Sept. 16, 2013) (“When presented with the two conflicting VE opinions, the ALJ
could reasonably rely on the wasllipported hearing testimony of the VE from the most recent
hearing.”).

CONCLUSION

For these reasons, Chestine’s motion for summary judgment [30] is denied, the
Commissioner’s motion for summary judgment [38] is granted, and the decision of the ALJ i

affirmed.

36



SO ORDERED. /é(/ ]
Dated: MarcHL0, 2020 ] ’g 7

Sunil R. Harjani
United States Magistrate Judge
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