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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ALISON HARDIMAN,
Plaintiff,
V. No.18 CV 05702

VICTORIA A. LIPNIC, Chair of the
U.S. Equal Employment Opportunity
Commission

Judge John J. Tharp, Jr.

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

The U.S. Equal Employment Opportunity r@mission (EEOC) is the federal agency
responsible for administering and enforcing Ichights laws against workplace discrimination.
But quis custodiet ipsos custo®sThe answer, at least in this suit, is the plaintiff, Alison
Hardiman, an EEOC employee who alleges that tea@gdiscriminated against her based on her
race and gender by promoting her Batying her the increased sgland support associated with
the higher positionThe EEOC has moved to dismiss Hardimaigended complaint under Rule
12(b)(1) and 12(b)(6). ThEEOC’smotion is granted in part andrded in part: granted to the
extent thatHardiman’s clains rest on an alleged violation of the Equal Pay Act (29 U.S.C.

§ 206(d)), 42 U.S.C. § 1981, or the No FEAR Act (5 U.S.C. § 2301), and otherwise denied.

1 Juvenal Satires Satire 6 (early second century). Commonly translated: “Who watches
the watchmen?”
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BACKGROUND?

Alison Hardiman was hired by the U.Squal Employment Opportunity Commission

(EEOC) on May 14, 2007. Am. Compl. 1 8, ECF No. 19. She is currently employed as a GS-9

Information Technology Specialist for the EEQ@.. According to Hardiman, she wasat some
unspecified poirt-selected for a promotion to a A3#12 Information Technology Specialist
position.ld. at § 11. The problem, however, is that she na@t informed of the promotion (at least
until more recently)ld. The result of this clandestipeomotion is that “Hardiman works as a IT
Specialist GS-11/12, but is paid a G@Salary.”ld. Hardiman believes that the promotion was
concealed from her due her race and gender.

In addition to the inadequate pay, Hardimalegds that she has been deprived of the
institutional support and advagmment opportunities properly due to her in the GS-11/12 position.
Hardiman compares her experience to a previous GS-+HMhite man, whereas Hardiman is
an African American womand. I 10. The White male GS-11/12, she allegeseived “proper

pay, assistance with his dutiggrks, and was slotted into the G3 IT specialist position in less

than a year.1d. Hardiman says she received no similar support. She alleges, for example, that on

two separate occasions, she requested assist&hasomputer migrations, but received only one
additional technicianld.  13. The previous GS-11/1By comparison, “received 9 additional

technicians to assist” in his computer migratiddsHardiman also “believes that she and other
similarly situated African-American emplegs were routinely and disproportionately denied

training opportunities,” which disadvantageemnhnwhen seeking promotiorid.  14.

2 As with all motions to dismiss, the Courtust accept all well-pleaded facts in the
amended complaint as true and draw all pesitlis inferences in favor of the plaintifi&gnew v.
NCAA 683 F.3d 328, 334 (7th Cir. 2012).
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Prior to bringing this suit, Hardiman filed a charge with the EE&€rving, in this
capacity, not as her employer but as the federal agency responsible for overseeing workplace
discrimination claimdd. § 7. The EEOC issued a Final Order entering judgment against Hardiman
and sent her a right to sue notitme.Hardiman filed suit on August 21, 2018.

DISCUSSION

The EEOC has moved to dismisardiman’samended complaint under both Rule 12(b)(1)
and Rule 12(b)(6). A motion to dismiss undeteR1l2(b)(1) challenges the Court’s subject matter
jurisdiction. Fed. R. Civ. P. 12(b)(1). The party asserting jurisdiction bears the burden of proof.
United Phosphorus, Ltd. v. Angus Chem.,3@2 F.3d 942, 946 (7th Cir. 200®Verruled on
other grounds by Minn-Chem, Inc. v. Agrium, Ji&83 F.3d 845 (7th Cir. 2012). Where, as here,
the defendant issues a facial challenge touffecgency of the allegations regarding subject matter
jurisdiction, the Court accepts all well-pleadaliegations as true and draws all reasonable
inferences in favor of the plaintifSeeApex Digital, Inc. v. Sears, Roebuck & Ca72 F.3d 440,
443-44 (7th Cir. 2009).

The EEOC argues that the Court lagkssdiction over Hardiman’slaim to the extent that
it is premised on a violation of the Equal Pagt (“EPA”) because the United States has not

waived sovereign immunity to suit in astfict court for a claim premised on the EPAL is

3 In her response brief, Hardiman contends that her suit is against an individual, Victoria
Lipnic, not the federal government and therefdoes not run afoul of sovereign immunity. Even
assuming that the EPA allows for indivial (as opposed to employer) liabdiya contested
premise in this circuitseeFinke v. Trustees of Purdue UniWo. 1:12-CV-124-JD, 2014 WL
2938384, at *21 (N.D. Ind. June 30, 2014) (collecting casédy quite clearthat, despite her
later protestation, Hardiman brought this suit against Lipnic in her ¢fta@acity. Hardiman’s
amended complaint does not allege any actions taken by Lipnic or otherwise personally implicate
Lipnic in any way. In other words, Hardiman has not pleaded a claim against Lipnic in her
individual capacity and her entire amended complaould be subject to dismissal on that basis.

3
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axiomatic that the United States may not be suidout its consent and that the existence of
consent is a prerequisite for jurisdictiotJhited States v. Mitcheld63 U.S. 206, 212 (1983).
Because the Equal Pay Act does not contain afgpgaisdiction-granting waiver of sovereign
immunity, EPA claims against the federal governtmeust satisfy the jurisdictional requirements
of a pre-existing waiver of sovereign immurityhe Tucker Act, 28 U.S.C. § 1346(a)(2) and 28
U.S.C. § 1491SeeBarnes v. Leviit118 F.3d 404, 410 (5th Cir. 199 Huddleston v. Donovan
524 F. Supp. 179, 182 (N.D. lll. 198 chrader v. Tomlinsgr811 F. Supp. 2d 21, 25 (D.D.C.
2004) (stating that “it is well established”athEPA claims must satisfy the jurisdictional
requirements of the Tucker Act)h& “Big Tucker Act,” 81491, provides jurisdiction over non-
tort claims for money damages to the Court of Federal Claims, whbeedsttle Tucker Act,”
§ 1346(a)(2), provides concurrent jurisdiction over @erimited set of suchklaims to district
courts. Perhaps intuitively, the Little Tucker tAlimits district court jurisdiction to smaller
claims—those“not exceeding $10,000 in amotin8 U.S.C. § 1346(a)(2kee also Clark v.
United States691 F.2d 837, 840 (7th Cir. 1982 Without a statutory waiver, the district courts
have no jurisdiction over a claim fdamages against the United Statnd the Tucker Act bars
their jurisdiction over claims like these in excess of $10,pQiditernal citations omitted).
Hardiman’sEPA claim does not specify an amowfitmonetary relief sought, but that

cannot save her. Omission on this question is fated:Htardiman’s burden to plead allegations

As a result, the Court construes the claim as aghipsic in her official capacity as Chair of the
EEOC. Because suits against fedleféicers in their official capacity operate as suits against the
United States, Hardiman cannot escdpe sovereign immunity argumerffee Kentucky v.
Graham 473 U.S. 159, 165 (1985) (“Officiglapacity suits, in contrasgjenerally represent only
another way of pleading an action againsteatity of which an officer is an ageft.(quoting
Monell v. New York Citipept. of Social Serviced36 U.S. 658, 690, n.55 (1978))).

4
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sufficient to establish subject matter jurisdicti@ee Bell v. U.S. Armio. C/A 3:07CV03523-
GRA, 2008 WL 4680568, at *4 (D.S.C. Oct. 2D08) (collecting cases and statiftie Court is
persuaded by the numerous courts that haekl that the plaintiff bears the burden of
demonstrating that his claims do not exceed theD®D0n damages required for concurrent district
court jurisdictiori). Cf. Republic Franklin Ins. \VCmty. Consol. Sch. Dist. 16Blo. 03 C 3439,
2003 WL 22901258, at *2 (N.D. lll. Dec. 8, 20Q3jurisdiction cannot bleased on guesswork; a
party must plead necessary jurisdictional factshsas citizenship and the amount in disgute.
(citing Boggs v. Adamsi5 F.3d 1056, 1059 n.7 (7th Cir. 1995))). As a result, to the extent that
Hardiman’sclaim rests on an alleged violation of the®ER must be dismissed for lack of subject
matter jurisdictiorf.

Hardiman’s attempts to invoke 42 U.S.C. 881 and the Notification and Federal
Employer Antidiscrimination and Retaliation Act (“No FEAR Agt"5 U.S.C. § 2301, fare no
better. Because the Tucker Aaoes not create any substantiight enforceable against the

United States for money damaggsiyrisdiction under its terms reqas reference to an additional

4 Hardiman’s EPA claim is dismissed without prejudietardiman may file a second
amended complaint that properly alleges jurisadiic over the EPA claim by waiving relief in
excess of $10,00@Gee Goble v. Mars684 F.2d 12, 15 (D.C. Cir. 1982) (“From the outset courts
have permitted plaintiffs to remain in Districourt under the Tucker Act even if their damages
exceed 30,000 in amount, as long as they waive any claims in excess of $10,000t8) States
v. Park Place Assocs., Lidd63 F.3d 907, 927 (9th Cir. 2009P@rties may waive their right to
receive more than $10,000 in order to satisfyltittle Tucker Act and obtain jurisdiction in the
district court.”). The Court chooses to provide Hardimae thpportunity to amend rather than
transfer the claim to the Court of Federal Claibezause transfer would inevitably result in
dismissal under 28 U.S.C § 15@®e Philbert v. United State&79 Fed. App’x 733, 7386 (Fed.

Cir. 2019) (referencing 28 U.S.C18%00 and finding ‘te Court of Federal I&ms ‘has no
jurisdiction over a claim if the pintiff has another suit for or in respect to that claim pending
againstthe United States or its agentguotingUnited States v. Tohono O’Odham Nati&63
U.S. 307, 311 (2011))).
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federal statute that confers substantive right to recover monéynited States v. Testan24
U.S. 392, 398, 407 (1976) (finding that the Couedleral Claims lacked jurisdiction over claims
brought pursuant to the Classification Act and the Back Payb@&chuse neither “creat[ed]
substantive right in the respondéntSee alsdJnited States v. Mitche#63 U.S. 206, 216 (1983)
(“Not every claim invoking the Constitution, a fealestatute, or a regulation is cognizable under
the Tucker Act).

Neither § 1981 nor the No Fear Act pass thigstantive right'test. InBrown v. General
Services Administratignthe Supreme Court found that § 1981 provided no remedy for
employment discrimination by the federal govaant because, by expanding Title VII coverage,
Congress intended to create arclesive, pre-emptive administige and judicial scheme for the
redress of federal employment discriminatiod25 U.S. 820, 829 (1978)Accordingly, the
federal courts lack jurisdiction over a claim by a federal employee to the extent that it rests on an
alleged violation of § 1981See, e.g., Washington v. O'Royrk&. 17 CV 8290, 2018 WL
3659354, at *2 (N.D. Ill. Aug. 2, 2018fismissal for lack of subject matter jurisdiction over
§ 1981 claim asserted by federal employ8eg generally Browd25 U.S. at 829, 835 (Title VII
provides exclusive administrative and judici@medies for discrimination against federal

employees).

S Clearly, subject matter jurisdiction is not an issue as to Hardiman’s claim to the extent
that it is premised on Title VII. It is welstablished that Title VII's comprehensive remedial
scheme vests district courts with jurisdictiover claims of alleged violations of its provisions.
See Loeffler v. Frank 486 U.S. 549, 559 (1988(Thus, in enacting §17, Congress
simultaneously provided federal employees wittause of action under Title VII and effected a
waiver of the Governmerd immunty from suit.”).

6
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As to the No FEAR Act, courts have consistently found thasthritory text tloes not
create a private right of actiortfearne v. JonedNo. 15 C 3513, 2015 WL 3798113, at *2 (N.D.
ll. June 18, 2015). Most do so in terms of doding that the absence of a private right of action
necessarily implies an absence of subject matter jurisdi@es,. e.g., Semmes v. United States
2009 WL 10688451, *5 (N.D. Ala. Mar. 31, 2009)allard v. Brennan2015 WL 2092545, *9
(D. ME May 5, 2015)Midyett v. Henley2012 WL 13169817, *1 (D. Ark. Oct. 29, 2018Fe
alsoGlaude v. United State248 F. Appx 175, 177 (Fed. Cir. 2007)[T] he No FEAR Act is not
a money mandating statute, and it does not provide the Court of Federal Claims with [Tucker Act]
jurisdiction over Glaude claims’). The Seventh Circuit has repedly held, however, that the
existence of a private right of action is not jurisdictioSale, e.g., Planned Parenthood of Indiana,
Inc. v. Commissioner of Indiana State DepftHealth 699 F.3d 962, 983-84 (7th Cir. 2012)
(question of whether Supremacy Clause supplies a right of action held not jurisdicionad¥el
v. DISH Network L.L.C668 F.3d 967, 970 (issue of whether statute grants a private right of action
may be bypassed because it is not jurisdictioigd)trand ex rel. Bertrand v. Maramd95 F.3d
452, 45758 (7th Cir. 2007) (A private right of action is noh component of subject-matter
jurisdiction?”). Even if non-jurisdictional-because the claim still arises from a federal statute
the lack of a private right of action spells dismisshecause in asserting that statute, a private
individual cannot state a claim on which she istittito relief. That is the problem facing
Hardiman’s claim to the extent she is trying to support it by invoking the No FEAR Act and,
jurisdictional or not, it cannot succeed anthisrefore dismissewith prejudice.

The EEOC has also moved to dismiss Haedh’'s Title VII claim under Rule 12(b)(6). To
survive a motion to dismiss for failure teage a claim upon which relief can be granted, a

complaint must “contain sufficient factual matter, atcedms true, to ‘state a claim to relief that
7
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is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim is facigbhausible if the plaintiff has pletfactual
content that allows the court to draw the reasonaliéeence that the defendant is liable for the
misconduct alleged.ld. A plaintiff does not need “detailed factual allegations,” imutst plead
more than “labels and conclusions” and “aniataic recitation of the elements of a cause of
action” Twombly 550 U.S. at 555.

Hardiman’s amended complaint does not offer a great deal of factual detthk HEOC
does not challenge the sufficiency of the pleadirgjdte a plausible claim for relief based on Title
VII. Rather, it seeks dismissal on two procedgraunds: first, the EEOC argues that Hardiman
failed to exhaust her administiree remedies because she did eattact an EEO counselor within
45 days of the events at isssecond, the EEOC argues that theiswntimely because Hardiman
did not file her complaint within 90 days of redag her right to sue notice from the EEOC.

Both arguments raise affirmative defensewler Title VII. As to the first, Title VII
regulations provide thdfederal employees who want to file discrimination claims with the Equal
Employment Opportunity CommissionEDC) must contact an EEO counséblrthin 45 days
of the date of the matter alleged to be disanatory or, in the case of personnel action, within 45
days of the effective date of the actibrLapka v. Chertoff517 F.3d 974, 981 (7th Cir. 2008)
(quoting 29 C.F.R. 8 1614.105(a)(1)he “counseling requiremeithowever, is enforced as a
“statute of limitations rather than a jurisdictional prerequisite.lt is, therefore, an affirmative
defense and generally not proper for resolution at the pleading Bt&&sypsum Co. v. Indiana
Gas Co, 350 F.3d 623, 626 (7th Cir. 20083tating that the ‘tstute of limitations is an
“affirmative defense]’ and “[clomplaints need not anticipate or attempt to defuse potential

defensey; see alsdalas v. Wisconsin D&f Corr., 493 F.3d 913, 921 (7th Cir. 2007 Filing
8
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a timely charge with the EEOC is not a jurisdictiopr@requisite to suit in federal court; rather, it

is an affirmative defense akin administrative exhaustidh. Resolution is proper at this stage
only if the litigant “plead[s] [herself] out of court @fleging (and thus admitting) the ingredients

of a defenseU.S. Gypsum Cp350 F.3d at 626. Here, Hardiman has not pleaded the date of the
events at issue or the date that she ctedwiith the EEO counselor. Contrary to tBEOC’s
assertion that Hardimaftannot avoid” a failure to exhauser administrative remediedy
omitting the actual date of thdeded promotion in her amendleomplaint,” that is precisely what

she can dé.

The EEOC cannot alter this outcome by logkbeyond the amended complaint. At the
pleading stage, the Couimust consider not only ‘the comjita itself,” but also ‘documents
attached to the complaint, documents that areatito the complaint and referred to in it, and
information that is subject to proper judicial noticé?hillips v. Prudential Ins. Co. of Am7z14
F.3d 1017, 1019-1020 (7th Cir. 2013) (quotiaginosky v. City of Chicag675 F.3d 743, 745 n.

1 (7th Cir.2012))see also Smith v. Rosebud Farmste®@d F. Supp. 2d 1001, 1004 (N.D. Il
2012) (“It is wellestablished that a court may considecuments that are concededly authentic,
referenced in a plaintif6 complaint, and central to a plaintdfclaims, even if those documents
are not attached to the complaintRelevant here is the Final Ordehich, in addition to rejecting

Hardiman’s EEOC charge and providing notice of her right to sets out a timeline of events.

®1f a suit is not vulnerable to dismissal “gridecause the complaint omits the date at which
the statutory period began to run,” however, and iae is incontestable,” a prompt summary
judgment motion may be appropriaiee Tregenza v. Great Am. CorimscCo, 12 F.3d 717, 719
(7th Cir. 1993) (stating that plaintiff has no burden to plead facts relevant to an affirmative defense
but defendant can supply them in a summary juglgrmotion if they are incontrovertible).

9
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This document-which is referenced in the amended complaint (as an intended, though missing,
attachment) and attached to the Motion to Disissproperly before the Court.

What is not proper, however, is tBEOC’s attempt to supplement Hardimaaimended
complaint by citing statements contaghin the Final Order as fa8eeMem. Sup. Mot. Dismiss
at 3 (“Hardiman’s amended complaint centers on al&82 promotion opportunity in January
2011. Exhibit A (Final Order) at’3. Admitting a document as partthe pleadings does not entail
crediting its description of thenderlying events as true; hettee agency’$indings are not binding
on this Court and do not constitute “facts” thlais Court can accept in ruling on a motion to
dismiss.Sege.g, Silverman v. Bd. of Educ. of City of Chicag87 F.3d 729, 732 (7th Cir. 2011),
overruled on other grounds by Ortiz v. Werner Enterprises, B®4 F.3d 760 (7th Cir. 2016)
(Congress chosdd give the parties a right to de noveissv by district courts of the merits of
charging partiesdiscrimination claims, so thathe fact-finder is a disttt judge rather than an
administrative agency hearing officéiquoting Tulloss v. Near North Montessori School, |nc.
776 F.2d 150, 152 (7th Cir. 1985)pore v. Bostik Findley, Inc149 F. Appk 513, 515 (7th Cir.
2005) (“[S]tate administrative proceedingsvieano preclusive effect on employseTitle VII
claims in federal couf.

The exception permitting the Court to comsidlocuments on a Rule 12(b) motion is a
“narrow” one, intendedor “cases interpreting, for example, a contfatevenstein v. Salafsky
164 F.3d 345, 347 (7th Cir. 1998])t is not intended to grant litigants license to ignore the
distinction between motions to dismisind motions for summary judgmeéntd. But that is
precisely what the EEOC does by requesting treCburt attribute significance to the timeline
provided by the Final OrdeGee Gale v. Hyde Park Bark84 F.3d 451, 452 (7th Cir. 2004)

(“[A] ttributing significance to the emails shoulldve led the judge to convert the Bakotion
10
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to one for summary judgment, as Rule 12(b)lfiigevides. What acily happened should be
resolved by summary judgment or trial, not by decision on the pleafingsen if the Court
construes the document as an attachment to Hardirmar@aded complaint, the statements need
not be taken as true. Rathgt] he plaintiffs purpose in attaching an exhibit to his complaint
determines what assertions if danythe exhibit are facts that the plaintiff has incorporated into the
complaint! Guzell v. Hille 223 F.3d 518, 519 (7th Cir. 200@ge also Gale384 F.3d at 452
(“[T] he plaintiff may tell the court what his adsary has said without throwing in the towgl.
Therefore, the Court considers thimal Order and right to sue notiéer Hardiman’s intended
purpose only: indicating that she satisfied fheatticular condition precedent for bringing a Title
VII suit (though even that limited purpose was remjuired at the pleading stage). Hardiman has
not, through the complaint itself or the documents referenced therein, pleaded herself out of court
and the EEOC’s administrative exhaustion argumedrased on the pleadings, is therefore
premature.

In the alternative, the EEOC args that Hardiman’s suit was untimely. ®vil action
alleging a Title VII violation must be filed withi80 days of receiving a right-to-sue notice from
the EEOC. Threadgill v. Moore U.S.A., Inc269 F.3d 848, 849-50 (7th Cir. 2001) (citing 42
U.S.C. 8§ 2000e-5(f)()) Unless delay is the plaintiff's fault, th@0-day period begins upon
plaintiff's receipt ofthe notice, NOEEOC’sissuanceSee St. Louis v. Alverno Collegel4 F.2d
1314, 1316-17 (7th Cir. 1984)ike the above, “[ajdefendaris argument that a discrimination
claim is untimely because it was filed outside thed2y statute of limitations is [ ] an affirmative
defensé. Del Korth v. Supervalu, Inc46 F. Appx 846, 848 (7th Cir. 2002). Also like the above,
Hardiman has not pleaded herself out of court by alleging the date the notice was issued or

received. Even assuming, however, that unlikeath@ve, the Court may consider facts from the
11
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Final Order and right to sue notimdevant to this argument, it still fails. The relevant fact provided
in the right to sue notias the date (May 21, 2018) on which Hardiman'’s right to sue was issued.
The EEOC argues that because Hardiman filed suit on August 21:-2018ays after May 21,
2018—Hardiman was “one day lateMem. Sup. Mot. Dimiss at 4. But the operative date is the
day the notice was received and neither the tahtie notice nor the complaint speak to that tate.
And absent an established dateeafeipt, there is a presumption that letters are received five days
from the mailing dateSee Loyd v. Sullivar882 F.2d 218, 218 (7th Cir. 1989) (per curiam)
(“[U]Inless proven otherwise, the receipt date isyoresd to be five days from the mailing d&te.
see also Bobbitt v. Freeman Compan&88 F.3d 535, 538 (7th Cir. 2001) (holding, in the Title
VIl statute of limitations context, that “fi law presumes timely delivery of a properly addressed
piece of mail). At this juncture, then, the Court presumes that Hardiman received the notice on
May 26, 2018, rendering her suit timely.

The EEOC responds by pointing out that Hardiman’s notice was aisled to her on
May 21, 2018, and asserts unconvincingly that e-nsaitsild be presumed received when-sent
“asserts’because the EEOC does not provide any autharisyipport for it (the lone cite, Federal
Rule of Civil Procedure 5(b)(2)(E) (goveng electronic service), is inapposite);
“unconvincingly” because it doesn’'t compontith the logic of the original presumption.
Presumably, the five days includes some amofititme, after sending, for delivery and some
amount of time, after delivery, for receipt (that s learn of the delivery and to review the

document). Even accounting forngail's (near) instantzeous delivery, the logic of the

” To argue otherige, the EEOC cites to Hardimansiginal complaint, but “[i]t is
axiomatic that an amended complaint supersadesriginal complaint and renders the original
complaint void.”Flannery v. Recording Indus. Aeaof Am, 354 F.3d 632, 638 n.1 (7th Cir. 2004).

12
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presumption still requires time for receipt. Iathamount of time is even one day, Hardiman’s
complaint was timely. Notwithstanding the factimany lawyers are glued to their e-mail capable
smartphones, the logic of the original presumpti@mrants an allowance of at least one day for
receipt of an e-mail. As a result, assuminghaitt finding that e-mail warrants a modified
presumption, Hardiman’s complaint wagnetheless timely.

Finally, the EEOC asserts that, as a federahay, it is not subject to punitive damages.
The Commissiois position is notedbut the argument is premature. Punitive damages are a
remedy not an independent claifstate of Bain v. Transamerica Life Ins. @218 WL 3328005,
*4 (E.D. Wis.July 6, 2018) ([P]unitive damages are a remedy, not the basis for a freestanding
cause of actiof).. Accordingly, a prayer for punitive damages is not subject to dismissal pursuant
to Rule 12(b)(6). The EEOC may renew its argunmenonnection with summary judgment and/or

trial.

For the reasons stated above, the EEQOfiotion to dismissiardiman’s claims granted
in part and denied in partgranted without prejudice to the extent that the claim rests on a theory
of liability premised on a violatioof the Equal Pay Act, granted with prejudice to the extent that
the claim rests on a theory of liability premisada violation of 42 U.S.C. § 1981 or the No FEAR

Act, and otherwise denied.

F41f

Date: April 2, 2020 John J. harp, Jr.
United States District Judge
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