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)RU� WKH� UHDVRQV� VHW� IRUWK� LQ� WKH�6WDWHPHQW�EHORZ� WKH�&RXUW�JUDQWV�3ODLQWLII¶V�PRWLRQ� WR�
GLVPLVV� GHIHQGDQW� $ODQ� $OKRPVL¶V� FRXQWHUFODLP� >��@ DQG� GHQLHV� 3ODLQWLII¶V� PRWLRQ� WR� VWULNH�
GHIHQGDQW�$ODQ�$OKRPVL¶V�FURVVFODLP�>��@� 0U��$OKRPVL�LV�UHTXLUHG��KRZHYHU��E\�-XQH����������WR�
VKRZ�FDXVH�ZK\�WKH�FURVVFODLP�VKRXOG�QRW�EH�GLVPLVVHG�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�

67$7(0(17

7KLV� PDWWHU� EHJDQ� ZKHQ� 3ODLQWLII� &DPEULGJH� 0XWXDO� )LUH� ,QVXUDQFH� &RPSDQ\�
�³&DPEULGJH´� ILOHG� D FRPSODLQW� LQ� IHGHUDO� FRXUW� VHHNLQJ D� GHFODUDWRU\� MXGJPHQW� UHJDUGLQJ� LWV�
REOLJDWLRQV� XQGHU� WKH LQVXUDQFH� SROLF\� LW� LVVXHG� WR� GHIHQGDQW� %HOO� 	� $UWKXU� &RQGRPLQLXP�
$VVRFLDWLRQ��³WKH�$VVRFLDWLRQ´���7KH� LPSHWXV� IRU�&DPEULGJH¶V�VXLW�ZDV�D SUHYLRXVO\ ILOHG VWDWH�
FRXUW�PDWWHU �³WKH�XQGHUO\LQJ�FDVH´���,Q�WKDW�FDVH��GHIHQGDQWV�$ODQ�$OKRPVL�DQG�1DZZDU�$OKRPVL�
�WRJHWKHU�� ³WKH� XQGHUO\LQJ� SODLQWLIIV´��� ZKR� RZQ� RQH� RI� WKH� FRQGRPLQLXP� XQLWV� VXHG� WKH
$VVRFLDWLRQ DQG GHIHQGDQWV�0HQWR��0LMDWRYLF��5DPXVKL��DQG�%HQNR��ZKR�DUH�DOOHJHG�WR�EH�RIILFHUV�
RI�WKH�$VVRFLDWLRQ �WRJHWKHU��³WKH�XQGHUO\LQJ�GHIHQGDQWV´�� LQ�WKH�&LUFXLW�&RXUW�RI�&RRN�&RXQW\��
,OOLQRLV��DVVHUWLQJ�D�OLWDQ\�RI VWDWH�ODZ WRUW�FODLPV�VWHPPLQJ�IURP DOOHJHG�PLVPDQDJHPHQW RI�WKH�
%HOO� 	� $UWKXU� FRQGRPLQLXP� EXLOGLQJ DQG� UHODWHG� PLVFRQGXFW�� 7KH� PDWWHU� EHIRUH� WKLV� &RXUW��
KRZHYHU��GRHVQ¶W LPSOLFDWH DQ\�TXHVWLRQV�RI IDFW DW�LVVXH�LQ�WKH�XQGHUO\LQJ�FDVH��5DWKHU��LW�FDQ�EH�
UHVROYHG�ZLWK�UHIHUHQFH�WR�WZR�GRFXPHQWV� WKH�FRPSODLQW�LQ�WKH�XQGHUO\LQJ�FDVH�DQG�WKH�LQVXUDQFH�
SROLF\�LVVXHG�E\�&DPEULGJH�WR�WKH�$VVRFLDWLRQ��7KH�TXHVWLRQ SUHVHQWHG�LQ�WKLV�FDVH LV�D�QDUURZ��
OHJDO�RQH� ZKHWKHU��XQGHU�WKH�LVVXHG�SROLF\��WKH�DOOHJDWLRQV�LQ�WKH�FRPSODLQW WULJJHU�&DPEULGJH¶V�
GXW\�WR�GHIHQG�WKH�XQGHUO\LQJ�GHIHQGDQWV�LQ�WKH VWDWH�FRXUW�FDVH��

%XW�WKDW�XOWLPDWH TXHVWLRQ�LV�QRW�EHIRUH�WKH�&RXUW�DW�WKLV�MXQFWXUH��$ORQJ�ZLWK�KLV�DQVZHU�WR�
&DPEULGJH¶V�FRPSODLQW� $ODQ�$OKRPVL�ILOHG D�FRXQWHUFODLP�DJDLQVW�&DPEULGJH�DQG�D�FURVVFODLP�
DJDLQVW� WKH� XQGHUO\LQJ� GHIHQGDQWV��&DPEULGJH� KDV�PRYHG�� XQGHU�5XOH� ���E������ WR� GLVPLVV� WKH�
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FRXQWHUFODLP� DJDLQVW� LW��&DPEULGJH KDV� DOVR�PRYHG��XQGHU�5XOH����I��� WR� VWULNH� WKH� FURVVFODLP�
DJDLQVW�WKH�XQGHUO\LQJ�GHIHQGDQWV��7KH�&RXUW�FRQVLGHUV�HDFK�PRWLRQ�LQ�WXUQ��

$OKRPVL¶V�SXWDWLYH�FRXQWHUFODLP�FRQWDLQV WZR�FRXQWV��,Q�WKH�ILUVW�FRXQW��$OKRPVL�FRQWHQGV�
WKDW�D�GHFODUDWRU\�MXGJPHQW�ZRXOG�EH�SUHPDWXUH�JLYHQ�WKH�VWDWXV�RI�WKH�XQGHUO\LQJ�FDVH�� ,Q�WKH�
VHFRQG� FRXQW�� $OKRPVL� DOOHJHV WKDW� &DPEULGJH¶V� IDLOXUH� WR� VHWWOH� WKH� XQGHUO\LQJ� FDVH� KDUPHG�
$OKRPVL��

$V� WR� WKH� ILUVW� FRXQW�� $OKRPVL¶V� DUJXPHQW� LV� KDUG� WR� SLQ� GRZQ� ZLWK� SUHFLVLRQ�� ,Q� WKH�
FRXQWHUFODLP�LWVHOI��$OKRPVL�VHHPV�SULPDULO\�FRQFHUQHG�ZLWK�PDLQWDLQLQJ�WKH GLVWLQFWLRQ�EHWZHHQ�
&DPEULGJH¶V GXW\�WR�GHIHQG�DQG�LWV SRWHQWLDO�GXW\�WR�LQGHPQLI\ VKRXOG�WKH�XQGHUO\LQJ�FDVH UHVXOW�
LQ�OLDELOLW\��,Q�UHOHYDQW�SDUW��&RXQW�,�UHDGV��

����$/$1�FRQWHQGV�WKDW�D�'HFODUDWRU\�-XGJPHQW�WKDW�PD\�EH HQWHUHG�E\�WKLV�&RXUW�
WKDW�³&$0%5,'*(�KDV�QRW�>VLF@�GXW\ RU�REOLJDWLRQ�WR�GHIHQG�DQ\�RI�WKH�GHIHQGDQWV�
LQ�8QGHUO\LQJ�/LWLJDWLRQ´�LV�GLIIHUHQW�DQG�QRW�UHODWHG�WR�&$0%5,'*(¶V GXW\�WR�
LQGHPQLI\�FODLPDQWV�LQ�WKDW�8QGHUO\LQJ�/LWLJDWLRQ�

����$/$1�FRQWHQGV�WKDW�D�'HFODUDWRU\�-XGJPHQW�WKDW�PD\�EH HQWHUHG�E\�WKLV�&RXUW�
WKDW�³&$0%5,'*(�KDV�QRW�>VLF@�GXW\ RU�REOLJDWLRQ�WR�GHIHQG�DQ\�RI�WKH�GHIHQGDQWV�
LQ�8QGHUO\LQJ /LWLJDWLRQ´�GRHV�QRW�DIIHFW�IXQGV�WKDW�PD\�DYDLODEOH�>VLF@�WR $/$1�
DV� D� FODLPDQW� LQ� WKH� 8QGHUO\LQJ� /LWLJDWLRQ� XQGHU &$0%5,'*(¶V� SROLFLHV� RI�
LQVXUDQFH�DQG�GRHV QRW�LQ�LWVHOI PDNH�VXFK�IXQGV�XQDYDLODEOH�

&RXQWHUFODLP��� �������(&)�1R�������

7KLV�LV�QRW�D�OHJDO�FODLP�IRU�UHOLHI�DJDLQVW�&DPEULGJH��LW�LV�DQ�DUJXPHQW�DERXW WKH�VFRSH�DQG�
HIIHFW�RI�D�SRWHQWLDO�UXOLQJ�RQ�&DPEULGJH¶V�FODLPV� $V�VXFK��LW�IDLOV�WR�VWDWH�D FODLP�IRU�UHOLHI�DJDLQVW�
&DPEULGJH��7KHUH�LV��PRUHRYHU��QR�FRQWURYHUV\�EHWZHHQ�WKH�SDUWLHV�DERXW�WKH�LVVXH SUHVHQWHG�LQ�
SDUDJUDSK�����DW�OHDVW�DW�SUHVHQW��$OKRPVL�PDLQWDLQV�WKDW�D�GHFODUDWRU\�MXGJPHQW�DV�WR�&DPEULGJH¶V�
GXW\�WR�GHIHQG�ZRXOG�QRW�UHVROYH�WKH�LVVXH�RI�&DPEULGJH¶V�GXW\�WR�LQGHPQLI\��&DPEULGJH�DJUHHV�
WKDW� DQ\� ³GHWHUPLQDWLRQ� DV� WR�ZKHWKHU &DPEULGJH� KDV� D� GXW\� WR� LQGHPQLI\� WKH LQVXUHGV� LQ� WKH�
XQGHUO\LQJ�DFWLRQ´�ZRXOG�EH�³SUHPDWXUH�DQG�QRW�\HW�ULSH�´�6HH0HP��6XS��0RW��'LVPLVV�DW����(&)�
1R������$FFRUGLQJO\��WKHUH�LV�QR�EDVLV�IRU�LVVXLQJ�D�GHFODUDWRU\�UXOLQJ�RQ�WKLV�LVVXH�HYHQ�LI�&RXQW�,
RI�WKH�FRXQWHUFODLP�VWDWHG�D�FODLP²ZKLFK�LW�GRHV�QRW�

$V�FODULILHG�LQ�$OKRPVL¶V�EULHI��SDUDJUDSK����UDLVHV D�FRQFHUQ WKDW�JUDQWLQJ�D�GHFODUDWRU\�
MXGJPHQW RQ�WKH�GXW\�WR�GHIHQG�ZRXOG EH�SUHPDWXUH EHFDXVH�LW�ZRXOG�UHTXLUH�³GHWHUPLQ>LQJ@�> @�DQ�
XOWLPDWH�IDFW�DW�LVVXH�LQ�WKH�XQGHUO\LQJ�ODZVXLW�´�5HVS��0RW��'LVPLVV�DW����FLWLQJ 0DU\ODQG�&DV��
&R��Y��3HSSHUV�����,OO���G���������������1�(��G���������������� 7KH�RVWHQVLEOH ³XOWLPDWH�IDFW´�LV�
0HQWR��0LMDWRYLF��DQG�5DPXVKL¶V�VWDWXV�DV�³RIILFHUV´�RI�WKH�$VVRFLDWLRQ��$OKRPVL¶V�XQGHUO\LQJ�
FRPSODLQW�DOOHJHV�WKDW WKH\�DUH QRW�SURSHUO\�FRQVLGHUHG�RIILFHUV�ZKHUHDV�&DPEULGJH¶V�FRPSODLQW�
SURFHHGV�XQGHU�WKH�DVVXPSWLRQ�WKDW�WKH\�DUH��7KH�SUREOHP�ZLWK�$OKRPVL¶V DUJXPHQW�LV�WKDW LQ�WKLV�
FDVH²DQG�LQ�GXW\�WR�GHIHQG�FDVHV�PRUH�JHQHUDOO\²WKH�&RXUW�QHHG�QRW�GHWHUPLQH�DQ\�IDFWV�WR�LVVXH�
D�GHFODUDWRU\� MXGJPHQW� ³,I� WKH�XQGHUO\LQJ� FRPSODLQW� DOOHJHV� IDFWV�ZLWKLQ�RU�SRWHQWLDOO\�ZLWKLQ�
SROLF\�FRYHUDJH��DQ�LQVXUHU�LV�REOLJDWHG�WR�GHIHQG�LWV�LQVXUHG�HYHQ�LI�WKH�DOOHJDWLRQV�DUH�JURXQGOHVV��
IDOVH�RU�IUDXGXOHQW�´ *HQ��$JHQWV�,QV��&R��RI�$P��Y��0LGZHVW�6SRUWLQJ�*RRGV�&R�������,OO���G������
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���������1�(��G��������������������7KLV� LV�D�TXHVWLRQ�RI� ODZ²QRW�RI�IDFW²DQG� LWV� UHVROXWLRQ�
ZRXOG�QRW�SUHHPSW�DQ\�IDFWXDO�ILQGLQJ�LQ�WKH�XQGHUO\LQJ�FDVH� 6HH�/\HUOD�Y��$0&2�,QV��&R�������
)��G������������WK�&LU������� �³7KH�FRQVWUXFWLRQ�RI�DQ�LQVXUDQFH�SROLF\�LV�D�TXHVWLRQ�RI�ODZ�´���

7KHUH�LV²RI�FRXUVH²DQ�H[FHSWLRQ�WR�WKH�JHQHUDO�UXOH��EXW�LW�LV�QRW�LPSOLFDWHG�KHUH��,Q�VRPH�
FLUFXPVWDQFHV�� SDUWLHV� PD\� VHHN� WR� LQWURGXFH� IDFWV� WR� ³SLHUFH´� WKH XQGHUO\LQJ FRPSODLQW�� 6HH�
1DWLRQZLGH�,QV��Y��=DYDOLV�����)��G������������WK�&LU���������³2Q�RFFDVLRQ��HLWKHU�WKH�LQVXUHU�RU�
WKH�LQVXUHG�PD\�DWWHPSW�WR�SLHUFH�WKH�DOOHJDWLRQV�RI�WKH�XQGHUO\LQJ�FRPSODLQW�DQG�SURYH�WKDW�WKH�
LQVXUHG¶V�FRQGXFW�ZDV�QRW��IRU�H[DPSOH��QHJOLJHQW�DV�DOOHJHG��EXW�GHOLEHUDWH²RU�YLFH�YHUVD�´�� 7KH�
H[FHSWLRQ�UDLVHV�DGGLWLRQDO�FRPSOLFDWLRQV�EHFDXVH�D�FRXUW�VKRXOG�QRW�GHFLGH�³XOWLPDWH�IDFWV�´�EXW�
UDWKHU� OLPLW� LWVHOI� WR� ³WKRVH IDFWXDO� GHWHUPLQDWLRQV >WKDW@ GR� QRW� LPSDFW� XSRQ� WKH� XQGHUO\LQJ�
SODLQWLII¶V�DELOLW\�WR�SXUVXH�D WKHRU\�RI�OLDELOLW\�RU�UHVROYH�DQ\�LVVXH�FULWLFDO�WR�WKH�LQVXUHG¶V�OLDELOLW\�
LQ�WKH�XQGHUO\LQJ OLWLJDWLRQ�´�)UHPRQW�&RPSHQVDWLRQ�,QV��&R��Y��$FH�&KLFDJR�*UHDW�'DQH�&RUS���
��� ,OO�$SS��G���������������1�(��G������������VW��'LVW�������� %XW�&DPEULGJH�KDV�QRW�VRXJKW�WR�
LQWURGXFH�IDFWV��VR�WKH�H[FHSWLRQ�LV�QRW�LPSOLFDWHG��

,Q�VKRUW� ZLWK�UHVSHFW�WR�WKH�ILUVW�FRXQW� $OKRPVL¶V�FRQFHUQV�DERXW�WKH�HIIHFW�RI�&DPEULGJH¶V�
VXLW�DSSHDU�WR�EH�PLVSODFHG��$QG�WKH\�DUH��LQ�DQ\�HYHQW��QRW�SURSHUO\�DVVHUWHG�LQ�D�FRXQWHUFODLP��
&DPEULGJH¶V�PRWLRQ�WR�GLVPLVV�&RXQW�, RI�WKH�FRXQWHUFODLP�LV�WKHUHIRUH�JUDQWHG��ZLWKRXW�SUHMXGLFH�
WR�DQ\�OHJDO�DUJXPHQWV�WKDW�0U��$OKRPVL�PD\�RWKHUZLVH�EH�HQWLWOHG�WR�DGYDQFH��

$OKRPVL¶V�VHFRQG�FRXQW�DOOHJHV�D�IDLOXUH�WR�VHWWOH��$V�DQ�LQLWLDO�PDWWHU��$OKRPVL ZDLYHG�
WKLV�FODLP�ZKHQ�KH IDLOHG�WR�UHVSRQG�WR�&DPEULGJH¶V DUJXPHQW�LQ�KLV UHVSRQVH�WR�WKH�PRWLRQ�WR�
GLVPLVV��6HH�%RQWH�Y��8�6��%DQN��1�$�������)��G������������WK�&LU���������³)DLOXUH�WR�UHVSRQG�WR�
DQ�DUJXPHQW²DV�WKH�>SODLQWLII�KDV@�GRQH�KHUH²UHVXOWV�LQ�ZDLYHU�´���6WUDQVN\�Y��&XPPLQV�(QJLQH�
&R������)��G��������������WK�&LU���������DV�DPHQGHG��$SU���������� �³>:@KHQ�SUHVHQWHG�ZLWK�D�
PRWLRQ� WR�GLVPLVV�� WKH�QRQ�PRYLQJ�SDUW\�PXVW�SURIIHU�VRPH�OHJDO�EDVLV� WR�VXSSRUW�KLV FDXVH�RI�
DFWLRQ�´���(YHQ�RQ� WKH�PHULWV�� KRZHYHU�� WKH FODLP�SUHVHQWHG� LQ� WKH� VHFRQG�FRXQW� LV� XQDYDLOLQJ��
$OKRPVL�DOOHJHV WKDW�&DPEULGJH�IDLOHG�WR�VHWWOH�WKH�XQGHUO\LQJ�FDVH�GHVSLWH�DQ�RIIHU�WR�GR�VR� DQG�
WKDW�$OKRPVL�ZDV�KDUPHG�E\�WKDW�GHFLVLRQ�

,Q�VXSSRUW�RI�LWV PRWLRQ�WR�GLVPLVV��&DPEULGJH�DUJXHV�WKDW�$OKRPVL�KDV�QRW�SOHDGHG�IDFWV�
VXIILFLHQW� WR� ILQG� WKDW� &DPEULGJH� YLRODWHG LWV� GXW\� WR� DFW� LQ JRRG� IDLWK� ZKHQ� UHVSRQGLQJ� WR�
VHWWOHPHQW�RIIHUV��7KDW�PD\�EH�WUXH��EXW�WKHUH�LV�DQ�HYHQ PRUH�IXQGDPHQWDO�SUREOHP�ZLWK�$OKRPVL¶V�
FODLP��&DPEULGJH PD\�RZH�D�GXW\�WR�WKH�XQGHUO\LQJ�GHIHQGDQWV��EXW�LW RZHV�QR�GXW\�WR�$OKRPVL�

7KH�µGXW\�WR�VHWWOH¶ DULVHV�EHFDXVH�WKH�SROLF\KROGHU�KDV�UHOLQTXLVKHG�GHIHQVH�RI�WKH�
VXLW� WR� WKH� LQVXUHU�� 7KH� SROLF\KROGHU� GHSHQGV� XSRQ� WKH� LQVXUHU� WR� FRQGXFW� WKH�
GHIHQVH� SURSHUO\�� ,Q� WKHVH� FDVHV�� WKH� SROLF\KROGHU� KDV� QR� FRQWUDFWXDO� UHPHG\�
EHFDXVH� WKH�SROLF\�GRHV� QRW� VSHFLILFDOO\�GHILQH� WKH� OLDELOLW\� LQVXUHU¶V�GXW\�ZKHQ�
UHVSRQGLQJ� WR�VHWWOHPHQW�RIIHUV��7KH�GXW\�ZDV� LPSRVHG� WR�GHDO�ZLWK� WKH�VSHFLILF�
SUREOHP�RI�FODLP�VHWWOHPHQW�DEXVHV�E\�OLDELOLW\�LQVXUHUV�ZKHUH�WKH�SROLF\KROGHU�KDV�
QR�FRQWUDFWXDO�UHPHG\�

&UDPHU�Y��,QV��([FK��$JHQF\������,OO���G���������������1�(��G����������������� &OHDUO\��WKH�GXW\�
UXQV�IURP�WKH�LQVXUDQFH�FRPSDQ\�WR�WKH�LQVXUHG�DQG�$OKRPVL��DV�WKH�SODLQWLII�LQ�WKH�XQGHUO\LQJ�
FDVH�� FDQQRW� DVVHUW� LW� �RU� EH� KDUPHG� E\� DFWLRQV� LQ� YLRODWLRQ� RI� LW��� $FFRUGLQJO\�� &RXQW� ,, RI�
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$OKRPVL¶V� FRXQWHUFODLP� DOVR� IDLOV� WR� VWDWH� D� FODLP� XSRQ� ZKLFK� UHOLHI� PD\� EH� JUDQWHG� DQG�
&DPEULGJH¶V�PRWLRQ�WR�GLVPLVV�WKH�FRXQWHUFODLP�LV�WKHUHIRUH�JUDQWHG��

7KH VHFRQG� LVVXH� EHIRUH� WKH� &RXUW� LV� $OKRPVL¶V� FURVVFODLP� DJDLQVW� WKH� XQGHUO\LQJ�
GHIHQGDQWV�� ZKLFK� &DPEULGJH� KDV� PRYHG� WR� VWULNH� XQGHU� 5XOH� ���I��� )HGHUDO� 5XOH� RI� &LYLO�
3URFHGXUH����I��SURYLGHV�WKDW�D�GLVWULFW�FRXUW�³PD\�VWULNH�IURP�D�SOHDGLQJ�DQ�LQVXIILFLHQW�GHIHQVH�
RU�DQ\�UHGXQGDQW��LPPDWHULDO��LPSHUWLQHQW��RU�VFDQGDORXV�PDWWHU�´ &DPEULGJH¶V�DUJXPHQW�LV�WKDW�
WKH� FURVVFODLP� LV� LPSHUWLQHQW� EHFDXVH� WKH� &RXUW� ODFNV²RU� VKRXOG� GHFOLQH²VXEMHFW� PDWWHU�
MXULVGLFWLRQ��%XW�5XOH����I��LV QRW�WKH�FRUUHFW�YHKLFOH�IRU�GLVPLVVLQJ�D�FODLP²WKDW�LV�WKH�SURSHU�
SURYLQFH�RI WKH GHIHQVHV�XQGHU�5XOH����E�� 6HH��H�J���(KOHUGLQJ�Y��$P��0DWWUHVV�	�8SKROVWHU\��,QF���
����)��6XSS���G�����������1�'��,QG���������³5XOH����I�� LV�QRW� WKH�SURSHU�YHKLFOH� WR�DWWDFN� WKH�
VXIILFLHQF\�RI�3ODLQWLII¶V� FODLPV��ZKLFK� LV� HVVHQWLDOO\�ZKDW�'HIHQGDQWV� DUH� DWWHPSWLQJ� WR�GR�´���
:KLWWOHVWRQH��,QF� Y��+DQGL±&UDIW�&R�������)��G������������WK�&LU���������³:HUH�ZH�WR�UHDG�5XOH�
���I��LQ�D�PDQQHU�WKDW�DOORZHG�OLWLJDQWV�WR�XVH�LW�DV�D�PHDQV�WR�GLVPLVV�VRPH�RU�DOO�RI�D�SOHDGLQJ�
� � �� ZH�ZRXOG�EH�FUHDWLQJ�UHGXQGDQFLHV�ZLWKLQ�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��EHFDXVH�D�
5XOH����E�����PRWLRQ � � ��DOUHDG\�VHUYHV�VXFK�D�SXUSRVH�´�� 6SHFLILFDOO\��KHUH��D�PRWLRQ�WR�GLVPLVV�
WKH�FURVVFODLP�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�ZRXOG�EH�EURXJKW�XQGHU�5XOH����E����� 5XOH�
���E��PRWLRQV��KRZHYHU��DUH�RQO\�DYDLODEOH�WR�WKH�SDUW\ DGYHUVH�WR�WKH�FODLP �WKDW�LV�ZK\��RI�FRXUVH��
&DPEULGJH� KDV� DWWHPSWHG� WR� EULQJ� LWV� MXULVGLFWLRQDO�PRWLRQ� XQGHU�5XOH� ���I�� UDWKHU� WKDQ�5XOH�
���E������ $V D� UHVXOW�� HYHQ� LI� WKHUH� DUH� OHJLWLPDWH� MXULVGLFWLRQDO� FRQFHUQV ZLWK� UHVSHFW� WR� WKH�
FURVVFODLP��WKH\�DUH�QRW�&DPEULGJH¶V�FRQFHUQV�WR�UDLVH��$W�WKLV�MXQFWXUH��$OKRPVL¶V FODLP�RI�IUDXG
LV�VWLOO�SURSHUO\�EHIRUH�WKH�&RXUW�DQG�WKH�DOOHJDWLRQV�WKDW�FRPSULVH�LW�UHPDLQ�XQGHQLDEO\�UHOHYDQW��
WKHUHIRUH��&DPEULGJH¶V�PRWLRQ�WR�VWULNH�LV�GHQLHG��

,Q� VXP�� EHFDXVH�$OKRPVL¶V� FRXQWHUFODLP IDLOV� WR� VWDWH� D� FODLP��&DPEULGJH¶V�PRWLRQ� WR�
GLVPLVV� LV� JUDQWHG�� $OKRPVL¶V� FURVVFODLP�� KRZHYHU�� VXUYLYHV� EHFDXVH� 5XOH� ���I�� LV� WKH�ZURQJ�
YHKLFOH²DQG�&DPEULGJH�LV�WKH�ZURQJ�SDUW\²WR�FKDOOHQJH�LW�

'DWH��$SULO�������� -RKQ�-��7KDUS��-U�
8QLWHG�6WDWHV�'LVWULFW�-XGJH

� 5HYLHZLQJ� WKH� TXHVWLRQ� RI� VXEMHFW�PDWWHU� MXULVGLFWLRQ� RYHU� WKH� FURVVFODLP�� WKH� &RXUW�
TXHVWLRQV�ZKHWKHU�LW�KDV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKH�FURVVFODLP��ZKLFK�LV�D VWDWH�ODZ�IUDXG�
FODLP� DVVHUWHG� E\� DQ� ,OOLQRLV� FLWL]HQ� DJDLQVW� RWKHU� ,OOLQRLV� FLWL]HQV� 7KH� FURVVFODLP� LQYRNHV�
MXULVGLFWLRQ�XQGHU����8�6�&��� ������EXW�WKDW�LV�D�UXOH�RI�SURFHGXUH�DQG�GRHV�QRW�LWVHOI�YHVW�IHGHUDO�
FRXUWV�ZLWK�VXEMHFW�PDWWHU�MXULVGLFWLRQ��DV�&DPEULGJH�ULJKWO\�QRWHV�LQ�LWV�PRWLRQ���$OKRPVL�DOVR�
LQYRNHV�VXSSOHPHQWDO�MXULVGLFWLRQ XQGHU����8�6�&����������EXW�WKHUH�LV�UHDVRQ�WR�TXHVWLRQ�ZKHWKHU�
WKH�VWDWH�ODZ�IUDXG�FODLP�WKDW�$OKRPVL�VHHNV�WR�DVVHUW�IRUPV SDUW�RI�WKH�VDPH�FDVH�RU�FRQWURYHUV\�
DV�WKH�FRQWUDFWXDO�UHODWLRQVKLSV�JRYHUQLQJ�WKH�GLVSXWHV�DERXW�WKH�GXW\�WR�GHIHQG�DQG�LQGHPQLI\��
$FFRUGLQJO\�� RQ� LWV� RZQ�PRWLRQ�� WKH� &RXUW� ZLOO� UHTXLUH�0U�� $OKRPVL� WR� VKRZ� FDXVH�ZK\� KLV�
FURVVFODLP�VKRXOG�QRW�EH�GLVPLVVHG�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�


