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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SAMEIDRA CARTER

Plaintiff, 18C 7039

VS. JudgeGaryFeinerman
ILLINOIS GAMING BOARD, MARK OSTROWSKI,
KAREN WEATHERS,FRANK SPIZZIRI, RUBEN
SANTIAGO, CHRIS MOORE, WILLIAM DOSTER,
ZENIAH WARD, THOMAS HOBGOOD, AGOSTINO
LORENZINI, andBETH DUESTERHAUS

Defendans.

N N N N N N N N N N N N N

M EMORANDUM OPINION AND ORDER

Sameidra Carteaalleges thathe lllinois Gaming Board (“IGB”andseveral of its
employees and officekgolated the First Amendment and lllinois law t@faliaing againsther,
including byterminatingher employmentfor complainingabout discriminatoryorkplace
behavior. Doc. 14. Defendants move to dismiss the amended complainCundeules
12(b)(1) and 12(b)(6). Docs. 28, 46arter’sFirst Amendmentlaimis dismissedvithout
prejudice under Rule 12(b)(8&nd her state law claim is dismissed for want of subject matter
jurisdiction under 28 U.S.C. § 1367(c)(3), though she will be givemace to replead

Background

In resolving a Rule 12(b)(1) or Rule 12(b)(6) motion, the court assumes the truth of the
operative complaint’s welbleaded factual allegationfiaugh not its legal conclusionSee
Zahnv. N. Am. Power & Gas, LLC, 815 F.3d 1082, 1087 (7th Cir. 20XRule 12(b)(6))Slha .
ACT, Inc., 807 F.3d 169, 173 (7th Cir. 2015) (Rule 12(b)(1)). The court must also consider

“documents attached to the coaipt, documents that are critical to the complaint and referred
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to in it, and information that is subject to proper judicial notice,” along with additiacis set

forth in Cartets briefs opposing dismissal, so long as those additional facts “are consistent with
the pleadings.”Phillipsv. Prudential Ins. Co. of Am., 714 F.3d 1017, 1020 (7th Cir. 2013)
(internal quotation marks omitted).he facts are set forth as favorably to Caasthose

materials allow.See Piercev. Zoetis, Inc., 818 F.3d 274, 277 (7th Cir. 2016). In setting forth the
facts at the pleading stage, the court does not vouch for their acc@eacyoldberg v. United

Sates, 881 F.3d 529, 531 (7th Cir. 2018).

The IGB is astate agency that enforces certain gaming laws in Illinois. Doc. 18.at
In 2015,Carter was employeoly theIGB as a Senior Special Agentits Tinley Parkoffice. Id.
at 1116-20. On September 28, 201G6B Master Sergearterniah Wardaddressearterin a
discriminatory and harassing mannéd. at 112, 21-24. Carter complainedI®B Video
Master Sergeant William Doster and IGB EEOC Officer and Human Resduatssn Karen
Weathers about Ward®nduct. Id. at17, 11, 22-23.

As a resulf her complaintCarter was reassigned October 6, 201t the IGB’s Des
Plainesoffice. 1d. at 25. On December 30, 2015, Weatherd @arter that Weathehsad
investigatecher complaintind found no substantial evidence of discriminati@hat §27.
Because Ward waset to retie on December 31, 2015, Carter was ordered to return IGBie
Tinley Park officeas ofJanuary 4, 2016ld. at 28. In Carter’s viewWeathers failed to take
appropriate action in responsetier complaintabout Ward Id. at 129.

In the meantimepn November 13, 2015, Carter went to a supplier to acquire adgioul
holster and, wheaxiting her vehicle, IGB employee Chiidoore approached and demanded
thatshe tell him what happened between her\Afadd 1d. atf30-35. Three days later, Moore

falsely toldhis supervisor that Carteedopened her door into his velecdamagngit. Id. at



1138-40. On November 19, 2014, the request & nonpartysupervisorCartersubmitedtwo
memaandaregarding the inciderwith Moore. Id. at 1141-43 The IGBbegan an investigation
into Carter, whictDosterconcluded on February 5, 201Rl. at 1944-46. ThelGB schedulec
pre-disciplinary hearindgor March 10, 2016 to address allegations that Cderraged state
vehicle,engaged in conduct unbecoming, fidsl documents, anddd to a sworn law
enforement officer.1d. at 1146-48.

Two days before the scheduled hearing, /@& approvedCarter’'s being placedn
medical leave due to her higisk pregnancyandthe next dayold her that the hearing would be
rescheduled upon her return to work in May 200 .at 149-53. During Carter’s absence
IGB Supervisor RubeSantiagacompleted an evaluation of Cartardstated that sheid not
return to workas ofMarch 8, 2017.1d. at 118, 53-54. Carter returned to work in May 2@id
was notifiedthat the predisciplinaryhearingwould occur on May 26, 2011d. at 155.

In addition to the matters involving the interaction with Mo&@arter was further
charged with “disclosing confidential [information]ld. at ff] 56-57. Carter and Thomas
Hobgood interviewed an applicant together on September 25, 2015, and Héddgelydold
supervisors that Carter disclogedhe interviewea confidentiakeport. 1d. at §158-62. Carter
in fact did not disclose the confidential report, #mellGB did not press the issue regarding the
September 22, 2015 incident until af@artercomplained about Wardd. at 1157, 61-62.I1GB
Labor Relations LiaisoBeth Duesterhau$was part of anultidisciplinary team tasked with
preparing the second set of chargagainst Carterld. at 7114, 63-64.

When she returned to work in May 20CArter sent IGB Gaming Operations Officer
Agostino Lorenzini, in his rolas the designated EEOC officarformal complaint of further

harassmentld. at 10, 6566. Lorenzini did not address the complaint during the following



three weeksld. at 67. On June 6, 2017, Carter was placed on suspension pending termination.
Id. at 69. Shewas terminate effective July 3, 20171bid.
Discussion
The amended complaint brings a claim under 42 U.S.C. § 1983 for First Amendment
retaliationand a claim under lllinois law for violation of the lllinois State Officials and
Employees Ethics Act, 5 ILCS 430/155seq.

l. First Amendment Retaliation Claim

Cartefs First Amendment claim alleges that Defendants retaliated against her for
complaining aboutVard’'sdiscriminatory and harassing conduct. The IGB seeks dismissal on
jurisdictional grounds, arguing that the it enjoys sovereign immunity under thenleve
Amendment from Carter’'s 8983 damages action, anteahativelyon the merits, arguing that it
is not a “personWithin the meaning of 8983. Doc. 29 at 6. Carter agrees that dismissal is
appropriate. Doc. 41 at 5. Under governing precedent, the appropriate course is ®thesmis
§ 1983 claim against the IGB on the merits because it is not a “perSsMercado v. Dart,

604 F.3d 360, 361-62 (7th Cir. 2010) (holding that “because a steliedjimg a state officer
sued in an official capacity) is not a ‘person’ foe purpose of § 1983][,] ... it [is] unnecessary
and inappropriate to consider what limits the eleventh amendment would creasiQr(sit
omitted.

That leaves the First Amendmeim against the individual Defendant3.o establish
a claim for retaliation in violation of the First Amendment, a public emplégs&anust prove
that her speech is constitutionally protecteltibiak v. City of Chicago, 810 F.3d 476, 481 (7th
Cir. 2016). Defendants contend that Carter’s complaints about Ward’s conduct are no¢gbrotect
First Amendment speech. Doc. 29 at 4-5; Doc. 47 at“A4e determination of whether speech

is constitutionally protected is a question of lautibiak, 810 F.3d at 481.



“For a public employee’s speech to be protected under the First Amendment, the
employee must show that (fEhe] made the speech as a private citizen, (2) the speech addressed
a matter of public concern, and (Bgr] interest in expressing thateech was not outweighed
by the states interests as an employer in promoting effective and efficient publicesé&rv
Swetlik v. Crawford, 738 F.3d 818, 825 (7th Cir. 2013) (internal quotation marks omitiesl);
also Garcetti v. Ceballos, 547 U.S. 410, 417 (2006) (“[T]he First Amendment protects a public
employesés right, in certain circumstances, to speak as a citizen addressingsréageblic
concern.”). Thus,“when public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for First Amendment purposes, and the Constitation doe
not insulate their communications from employer disciplirteubiak, 810 F.3cat 481 (quoting
Garcetti, 547 U.S. at 421)"Determining the official duties of a publemployee requires a
practical inquiry into what duties the employee is expected to perform, aotlisited to the
formal job description.”lbid. (internal quotation marks omitted).

For an employee’s speech to fall outsideRhrest Amendmeris scope, it is not enough

thatthe speeclook place“inside [an] office, rather than publicly,” or tha&t‘concernedhe
subject matter of [the plaintiff's] employmentGarcetti, 547 U.Sat 420-21 see also Bivensv.
Trent, 591 F.3d 555, 561 (7th Cir. 201Q])T]he fact that ... speech was entirely internal does
not itself render the speech unprotected”).(citing Givhan v. W. Line Consol. Sch. Dist., 439
U.S. 410, 415-16 (1979))Thekey question, rather, is whethe speeclivas made “pursuant
to [the employee’s] official dutig¢sGarcetti, 547 U.S. at 420-21, that ishether the speech
“owe[d] its existence to a public employee’s professional responsihilittesat421-22.

Settledprecedenestablisheshe followingregading when a public employee’seport of

official wrongdoingis protectedrirst Amendmenspeech If the public employee reports



official misconduct in the manner directed by official policy, to a supervisan exgernal body
with formal oversight responsibility, then the employee speaks pursuant toibiet dfities and
her speech is unprotected by the First Amendmg&se Roake v. Forest Pres. Dist. of Cook

Cnty., 849 F.3d 342, 346-47 (7th Cir. 201Wherea police officer complainetb his employe
about racial profiling and unlawful disciplinary actiokybiak, 810 F.3cat 481-82 (vherea
police officer reported to her supervisor, her office directorthathternal Affairs Division that
a colleague “verbally assaulted” drairley v. Andrews, 578 F.3d 518, 522 (7th Cir. 2009)
(where Cook County Jail guards filed internal complaints in the manner requijatgmnlicy);
Tamayo v. Blagojevich, 526 F.3d 1074, 1091 (7th Cir. 2008) (whardllinois Gaming Board
administratoreported agency misconduct to “a legislative committee responsible forewnegrse
the [Gaming Boara] activities”);Vose v. Kliment, 506 F.3d 565, 570-71 (7th Cir. 2007) (where
apolice sergeant reported misconduct to his supervisagsorth v. City of Aurora, 487 F.3d
506, 511 (7th Cir. 2007) (wheeadetective reported misconduct to his supervisor, as required by
established policy)®ieglav. Hull, 481 F.3d 961, 965-67 (7th Cir. 2007) (whewdgaectional
officer reported violations of prison security rules to a supervisor, consistanifiicial

policy). By contrast, if an employee testifies about misconduct to a juraod gury, or reports
misconduct outsidefficial chaanels or in violation of official policy, she speaks as a private
citizen and her speech is constitutionally protectesb Kristofek v. Vill. of Orland Hills, 832

F.3d 785, 793-94 (7th Cir. 201@yherea police officer reported improperly voided citations to
fellow officers and tanoutside agency despite lackitige express obligation to do so);
Chrzanowski v. Bianchi, 725 F.3d 734, 739-40 (7th Cir. 2013) (whamunty prosecutor
testified under subpoena before a grand jury and at trial regarding aNegggtoing by his

supervisors)Chaklos v. Sevens, 560 F.3d 705, 709-12 (7th Cir. 2009) (where lllinois State



Police (“ISP”) employee protested an ISP contract award to an ISP procurement offitiel; ra
than to the individuals—the Attorney General of lllinois and the chief procuremecerefi
required by the lllinois Procurement Coddjuskins v. Sheahan, 549 F.3d 480, 491 (7th Cir.
2008) (wherea county jail social worker reported to the city police, and not to the county sheriff,
that a county correctional officer hit her).

Given these principles, Carter’s complaints about Ward are not constitutiorm#gted
because she lodged thémternally through the appropriate chain of comma@drtefs internal
complaints tdMaster Sergeant Dostddoc. 14at 122, and t&EEOCOfficer Weathersid. at
1 23,were made tdGB officials charged with oversight, and thus are akin to the complaints held
in Roake, Kubiak, Fairley, Vose, Sgsworth, andSpiegla to fall outside the First Amendment’s
scope. It follows thatCarter'sFirst Amendment retaliation claim fails as a matter of law.

Carterretortsthat because she filed a chawgéh the EEOC, shbhasstatel a First
Amendment retaliation claimDoc. 41 at 5.The operative complaint does not allege that Carter
filed aformal EEOC charge-it speaks only to complaints maithternally at thdGB. Without
further detailregarding the content and timing of la#legedsubmission to the EEQCarter has
not set forthfacts sufficient to state a claintee Edwardsv. Sate, 1999 WL 59848at *5 (N.D.

lll. Feb. 3, 1999) (holding thahe plaintiffdid not state a First Amendment retaliation claim
given the laclof allegatiors regarding‘dates or detailgdentifying the ‘speechi’ or drawng “a
causal connection between lspeech and” theetaliatory action)

An independent ground for holding Carter’'s complaints about Ward constitutionally
unprotecteds that they did not address a matter of public concern. The operative complaint
alleges that “[t]he basis of Carter’'s complaint was that Ward’s behavioas. digcriminatory

and harassing.” Doc. 14 at 1 24. Carter submits'fitiggcriminatory and harassing behavior



towards an employee, by a public official ... is certainly a matter of public sateri@oc. 41 at

3. But the Seventh Circuit iubiak expressly rejected the proposititthat speech inveing

police departments and misconduct of officers is always a matter of publigrtbHintstead

explaining thatwhen analyzing the content of the speech, ... [the court] must ... focus on the
particular content of the speeci810 F.3d at 483. AnKubiak held that where, as here, a
government employee complains internally that a fellow employee, in cormadtioa

personal workplace confrontation, treated her in an improper manner, the speech doegfyhot qual
as a matter of public concerid. at 483-84.

[. State Law Claim

The complaint—orrectly, given that the parties are nbtliversecitizenship—premises
jurisdiction over Carter'state law clainon 28 U.S.C. § 1367(a). Doc. 14 at 2. Section
1367(c)(3) provides that “[t]he district courts magctine to exercise supplemental jurisdiction
over a claim under subsection (@) if ... the district court has dismissed all ckeemstach it
has original jurisdiction.” 28 U.S.C.867(c)(3). “As a general matter, when all federal claims
have been dismissed prior to trial, the federal court should relinquish jurisdictiothever
remaining pend[e]nt state claimsWilliamsv. Rodriguez, 509 F.3d 392, 404 (7th Cir. 200%¢e
also Dietchweiler ex rel. Dietchweiler v. Lucas, 827 F.3d 622, 631 (7th Cir. 2016). That general
rule has three exceptions: “when the [refiling] of the state claims is barithe 3jatute of
limitations; where substantial judicial resources have already been expenthedstate claims;
and when it is clearly apparent how thatstclaim is to be decidedWilliams, 509 F.3d at 404;
see also RWJ Mgmt. Co. v. BP Prods. N. Am,, Inc., 672 F.3d 476, 480 (7th Cir. 2012).

None of the exceptions apply here. First, if this court relinquishes supplemental
jurisdiction over the state laglaim, lllinois law would giveCarterone year to refiléghe claimin

state court ithe limitations period expired while the case was pending I8eeSharp Elecs.



Corp. v. Metro. Lifelns. Co., 578 F.3d 505, 515 (7th Cir. 2009) (citing 735 ILCS 5/13-217);
Davisv. Cook Cnty., 534 F.3d 650, 654 (7th Cir. 2008) (same). Second, as this case is at the
pleading stage, substantial federal judicial resources have not yet beentednortite statealv
claim. And third, it is not clearly apparent how the state law claim will be resolvedn &l
this, relinquishing jurisdiction over the state law claim is the appropriateecander
§ 1367(c)(3).See Dietchweiler, 827 F.3d at 631RWJ Mgnt. Co., 672 F.3d at 479-82.
Conclusion

Except forthe motion to dismiss the 83 claim against the IBG on jurisdictional
grounds, thenotions to dismiss are granted. The dismissaithout prejudieto Carter filing a
seconcamended complaint that repleads tederal clainfs) along with her (originally pleaded
or repleadedstate law clair(s). See Runnion ex rel. Runnion v. Girl Scouts of Greater Chi. &
Nw. Ind., 786 F.3d 510, 519 (7th Cir. 2015) (“Ordinarily, a. plaintiff whose original complaint
has beenlismissed under Rule 12(b)(6) should be given at least one opportunity to try to amend
her complaint before the entire action is dismissed.”). Carter haPactimbeR0, 20190 file
asecondamended complaintf Carterdoes so, she should stronghnsider attaching what she
assers to be the charge she submitted to the EEDEhedoes wt file a second amended
complaint the dismissal dfierfederalclaim will convert automatically to a dismissal with
prejudice, and the court will enter judgmeigmissing her federal claim with prejudice and
relinquishing jurisdiction over her state law claif Carterfiles a second amended complaint,

Defendants will have until January 10, 2020 to respond.

A

United States Districtutige

November 25, 2019
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