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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JEROME TREADWELL, individually, and on )
behalf of all others similarly situated,
Case No. 18 C 8212

)
)
Plaintiff, )
) Hon. Jorge L. Alonso
V. )
)

POWER SOLUTIONS INTERNATIONAL, INC.,)

)
Defendant. )

MEMORANDUM OPINION AND ORDER

Defendant Power Solutions International, Inc. (“PSI”) moves to dismasti#fl Jerome
Treadwell’'s Amended Complaint pursuantRederal Rule of Civil Procedure 12(b)(6). For the
reasons that follow, the Court denfeSI's motion to dismisgl9].

BACKGROUND

Treadwell filed a putative class actiagainst his employer PSllegingthat PSI's use of
a fingerprint timekeeping system violates thelllinois Biometric Information Privacy Act
(“BIPA”) . (See generalhlAm. Cmplt, ECF No. 43.)PSl is a company that manufactures and
distributes industrial engines and power syste®@ee (id at  1.)Treadwell was hired biPSI in
April 2018 to work as a production assembler and is still employed in that3ekeidat T 39.)
Treadwell alleges thavhen PSI hirests employes, PSI requires the employe® scan their
fingerprints into a database operated by NOVAtieehrology, Inc. (“NOVAtime”), acompany

that provides equipment to track employees’ work héuee id at 1 23.) Treadwell was

1 NOVAtime was named as a defendant in Treadwell’s initial complainghwias originally filed in the
Circuit Court of Cook CountyOn December 14, 2018, NOVAtime removed the action pursuant to 28
U.S.C. 88 1332(d), 1446, and 1453(I9eéNot. of Removal, ECF No. 1.) Thereafter, Treadwell filed a
joint stipulation to voluntarily dismiss NOVAtime, which the Court grant&g&eECF Nos. 26 and 27.)
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required to scan his fingerprints each time he began and ended his workday So ¢batdPtrack
his time. Gee idat 1 4€42.)

BIPA imposes certain restrictions on how private entities like PSI collect, retsan,
disclose, and destroy “biometric identifiers” and “biometric informati@®é generally40 ILCS
14/1et seqBIPA defines'biometric identifiet as includingan individual’s fingerprints. 740 ILCS
14/10. BIPAmandates that before obtaining an individual's fingerpanprivate entity must
inform the individual in writing about several things, such as the facthibAter biometric
identifier is being collected, the specific purpose of collecting or usingitmeetric identifier,
and the length of time for which the biometric identifier will be collecteatest and used. 740
ILCS 14/15(b). The entity must also obtain a signed “written release” fromdéavidual before
collecting higher biometric identifiersee id, in the employment context, BIPA specifically
defines “written release” as “a release executed by an employee as a condition of emigloym
740 ILCS 14/10. Further, BIPA also requires a private entity to obtain consent bsfdosidg
or disseminating an individual’'s biometric identifier to a third party. 740 ILC$5(d). Finally,

a private entity in possession of biometric identifiers must make publicly aeaddletention
schedule and guidelines” it uses for permanently destroying biometric idesiifieas collected
after a certain time period. 740 ILCS 14/15(a).

Treadwell alleges thdSlhas violated and continues to violate BIPA by: (1) failing to
inform him and other PSI employees in writing of the specific purpose and lengtle dbtimhich
their fingerprints are being collected and used; (2) failing to obtain a wriesse from him and
other PSI employedsefore collecting their fingerprints; (&iling to provde a publicly available

retention schedule and guidelinfes permanently deleting PSI employees’ fingerprints; and (4)

Following NOVAtime’s dismissal, Treadwell moved for remand, which PSI cggpdSeeECF Nos. 52,
62, 68, and 74.) The Court denied remas@eECF No. 79.)
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failing to obtain consent from PSI employees before disclosing theirfinges to third parties.
(SeeECF No. 43 at 11 1@,345.) Treadwell claims he has been injuredRfyl’sinterfering with

his right to control his biometric data, denying him compensation for the oetetd use of his
biometric identifier, improperly disclosing his biometric identifier to third pastiacluding
NOVAtime, and failing to provide him infamation regarding his biometric data to which he is
entitled under BIPA.See idat 11 483.) Treadwell does not allege mental anguish as an injury.
Treadwell is seeking statutory damages as well as declaratory and injustiéferr behalf of
himself and other similarlgituated PSI employees for PSI's alleged violations of BiS&e id

at 1 95.)

PSImoved to dismiss Treadwell’'s amended complaint, and the parties have fulgdbrief
the motion. The Court also permitted Treadwell to submit a steadsnstof supplemental
authority, and PSI had the opportunity to respond to this supplemental autt8ed¢GF Nos.

63, 69, 81, 82, 86, 88, 94, 98, 99, and 100.)

LEGAL STANDARD

“A motion under Rule 12(b)(6) tests whether the complaint states a claimicim nehef
may be granted.Richards v. Mitcheff696 F.3d 635, 637 (7th Cir. 2012). Under Rule 8(a)(2), a
complaint must include “a short and plain statement of the claim showing that ther péeade
entitled to relief.” Fed. R. Civ. P. 8(a)(2). Underdeal noticepleading standards, “a complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to edlisfpltausible
on its face.” Ashcroft v. Igbagl556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly
550 U.S. 544, 570 (200Y) “A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defenddte i®dithe

misconduct allegedfd. (citing Twombly 550 U.S.at 556). Th€ourt “accept[s]as true all of the



well-pleaded facts in the complaint and dysivell reasonable inferences in favor of the plaintiff.”
Platt v. Brown 872 F.3d 848, 851 (7th Cir. 2017).

DISCUSSION

PSI moves to dismiss Treadwell's Amended Complaint angwunds. First, PSI argues
that Treadwell’s claims for monetary damages under BIPA are preempted by tistvexamedy
provision in the lllinois Workers’ Compensation Act (“IWCA”SéeMemo. in Support of Mot.
to Dismiss, ECF No. 50, atHl.) Alternatively, PSI argues thalreadwell’sBIPA claims are
subject to either a ongear or tweyear statute of limitations and that any possible claim outside
these time limitations must lisarred (See idat 1220.) The Court handles eaengumentin turn.

Both PSI's arguments require interpretation and application of lllinoisTllae/Court notes
that, although enacted in 2008, BIPA has adynewhatecently becoma sourceof litigation.

The lllinois Supreme Court has only issued one opinion relating to BIPA, and that opinion does
not address either issue presented by PSI's m@ea.generallfjRosenbach v. Six Flags Entm’t
Corp., 129 N.E.3d 1197lll. 2019) (resolving statutory standing issu€onsequently, [&]s a
federal court sitting in diversity jurisdictiorfthe Court’s] task is to predict how the lllinois
Supreme Court would decide the issues presented here...Where the Illinois SuprerhaJootr

ruled on an issue, decisions of the lllinois Appellate Court control, unless teeperauasive
indications that the lllinois Supreme Court would decide the issue differeitptionwide
Agribusiness Ins. Co. v. Duga8il0 F.3d 446, 450 (7th Cir. 2015) (citations omitted).

l. lllinois Workers’ Compensation Act

PSI argues that the IWCA preempts Treadwell’s claims for statutory danfagemption
is an affirmative defens®aylay v. Etihad Airways P.J.S,881 F.3d 1032, 1039 (7th Cir. 2018).

A plaintiff need not plead around an affirmative defense, so for purposes of a Ru(é)Ir(ijon,



a court may dismiss a claim based on an affirmative defense only when thdf gialead[s]
himself out of court by alleging (and thus admitting) the ingredients of enskef Chi. Bldg
Design, PC v. Mongolian House In@.70 F.3d 610, 62134 (7th Cir. 2014)Arnold v. Janssen
Pharmaceutica, In¢215 F. Supp. 2d 951, 957 (N.D. Ill. 2002)(explaining that a plaintiff need
not necessarily plead around IWCA preemption because it is an affirmativeseldfet the
defendahmust prove).

The IWCA “is designed to provide financial protection to workers for accidental isjurie
arising out of and in the course of employnieMeerbrey v. Marshall Field & Co., Inc564
N.E.2d 12221226(lll. 1990). The IWCA contains m“exclusive remedy provisiont which “the
Act imposes liability without fault upon the employer and, in return, prohibits comaw suits
by employees against the employéd.”(explaining provision was intended as an equitagied
pro qud between mployers and employees). Sections 5(a) and 11 together constitute this
exclusive remedy provision. Section 5(a) provides:

[N]Jo common law or statutory right to recover damages from the employfer . . .

injury or death sustained by any employee while engaged in the line of his duty. . .

other than the compensation provided hersiayvailable to any employee who is

covered by . .this Ad
820 ILCS 305/5(a). Section 11 provides:

[T]he compensation herein provid@dthe IWCA]. . . shall be theneasure of the

responsibility of any employer. .for accidental injuries sustained by any employee

arising out of and in the course of the employment
820ILCS 305/11. Together, these sectigenerallybar employees from brining common law or
statutoryclaims for damageagainst employers

To escape the exclusive remedy provision’s preemptive effect, an employée mus

ultimately prove that his/her injury: (1) was not accidental; (2) did not arise from hisror he

employment; (3) was not received duriing tcourse of employment; or (4) is not compensable



under the IWCAId. at1226 see also Collier v. Wagner Castings Ct8 N.E.2d 198202(lll.
1980).

PSI argues that Treadwell's amended complaint clearly shows that the IWQAisie&
remedy preempthis statutory damages clam@nd that Treadwell fails to show any of the four
exceptions apply(SeeECF No. 50 at €.1; see alsdReply in Support of Mot. to Dismiss, ECF
No. 67 at 1-13.) As PSI points out in its reply, Treadwell apparently concedes thatdimel and
third exceptions do not apply, i.e., that Treadwell’s injury did “arise from his emgeloty and
was “received durigthe course of employment.” (ECF No. 67 a) Fwever, Treadwell argues
that the first and fourth exceptions applye. his injury was not “accidental” and is not
“compensable” within the meaning of the IWCA. (ECF No. 57-at)3 Sl replies that appng
IWCA'’s plain language and relevant lllinois case law leax@shoice but to find the exclusive
remedy provision applies here.

A. Accidental Injury

At this stage, the Court finds that Plaintiff pleads facts showing that the injugt is n
accidentabnd thus, is not preempted by the IWCA. As PSI points out, the lllinois Supreme Court
has held that “the term ‘accident’ is not ‘a technical legal term but encompassesauiyéti
happens without design or an event which is unforeseen by the person to whom it happens.”
Pathfinder Co. v. Indus. Comm’843 N.E.2d 913917(lll. 1976) (quotingint’| Harvester Co. v.
Indus. Comm’n305 N.E.2d 529532(lll. 1973)). In refining this “accident” inquiry in the context
of intentional tortsthe lllinois Supreme Court has held tlaat employee “must allege that the
[employer] acted deliberately with specific intent to injure the [employéajgass v. lllinois

Power Co, 569 N.E.2d 12111216(lll. App. 4th Dist. 1991)rejecting lower standdrof intent



for intentional torts that would only require an employer to be “substantiatlyircethat its act
would cause injury to be deemed naxeidental).

PSl first argues tht Treadwell fails to allege facts showing PSI's “specific intent” to
produce the harm that Treadwell suffeteecaus@readwell only alleges a “series of omissions”
(i.e., PSI's failure to obtaiamployeeconsent, PSI’s failure to establish a retention schedule, etc.)
and omissions “are the antithesis of an intentional act.” The Court disagrdesP®f's
characterization of the pleadingseadwell clearly alleges that PSI intended to collect and use its
employees’ fingerprints as part of its biometric timekeeping system, and3hdidmot comply
with BIPA'’s notice requirerants.(ECF No. 49 at 1 292, 3435, 4045.) This, in and of itselfis
aninjury, according tdRosenbachl29 N.E.3d at 1206'When a private entity fails to adhere to
the [BIPA] statutory procedures. . the right of the individual to maintain his or her biometric
privacy vanishes into this air . This is no mere ‘technicalityThe injury is real and significari)
(emphais added¥.So, keeping in mind that PSI “is presumed to know the law,” Treadwell has
alleged that PSI intended to collect and use employee biometric information withapilyicm
with BIPA'’s requirements, i.e., that PSl intended to injure its emplogeeslones v. Bd. of Educ.
of City of Chicagp996 N.E.2d 10931099 (noting “it has long been the law that everyone is
presumed to know the law”$ee also Ohio Nat'l Life Assurance Corp. v. DaiNs. 10 C 2386,
2014 WL 5420057, at *4 (N.D. lll. Oct. 24, 2014) (quotilgyman v. Carlisle, McNellie, Rini,
Kramer & Urlich, LPA 559 U.S. 573, 5883 (2010) (“Our law is . . no stranger to the possibility
that an act may be ‘intentional’ for purposes of civil liability, even if the aeicked actual

knowledge that her conduct violated the law.”)). As such, this alleged injury is no¢aizdi

2The IWCA does not define “injurySee generall320 ILCS 30%t seq
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Further, Treadwell alleges he suffered multiple other injuries as & odfREI's conduct;
namely,he claims he was injured BSI's (1) interfering with his right to control his biometric
data; (2) denying him compensation for the retention and use of his biometric edei(8ji
improperly disclosing his biometric identifier to third parties, including NOVAtiamel (4) failing
to provide him information regarding his biometric data, i.e., an “informational injuBg&{CF
No. 43 at 1 483.) Drawing all reasonable inferences from the pleadings, fair to say
Treadwell could prove thain implementing its timekeeping system, PSI thought about the
conequences of its actions.e., that it would injure Treadwell in ways described abesaad
implemented the timekeeping system anyway.such Treadwell hasufficiently allegedthe
requisite intent to rendéinesenjuries nonraccidentalThrough the coursef discovery, PSI could
provethese other injuries weigccidental, but at this stage “it is enough to say plaintiff has not
alleged (and thus admitted) that the conduct was necessarily accidehitips v. Exxon Mobil
Corp., No. 17 C 07703, 2018 WL 3458286, at *2 (N.D. Ill. July 18, 2018) (denying motion to
dismiss based on IWCA preemption where pleadings did not necessarily show ijsiry w
accidental) Arnold, 215 F. Supp. at 9567 (denying motion to dismiss one of plaintiff's claims
on IWCA preemption grounds where plaintiff could prove injury was not accidlental

Moreover, in its reply, PSI argues tlaaty injurieshere wereaccidentabecause they were
“unforeseen by the person to whom it happenlé®eeECF No. 67 at 1-112) (quotingPathfinder
343 N.E.2d at 917 The Court has founahothing in lllinois case law that suggests a plaintiff is
required to prove that he/she foresaw the injury to render ancidental. The language quoted
by PSilis likely guidance on what might constitute an accident rather than a rigid elempptyto a
See Pathfinder343 N.E.2d at 91(explaining an accident “encompasseything that happens

without design oan event which is unforeseen by the person to whom it happbrt®d, rigidly



applying this language would likely undermine the “paramount interest” underpinniny @re,
which “is to avoid shielding from liability [an employer] who intends to do ha@ollier v.
Wagner Castings Cp408 N.E.2d 198, @ (lll. 1980).For exampleunder PSI's reasoningn
employer who intentionallpoisonsan employeevith asbestos dusthile actively lulling the
employee into believing the dust is not harmful coulgliarthe resulting injury is “accidental”
because the employee did not foresee the injury under the circumstauisesh a result would
be absurdSee Handley v. Unacro Industries, Iné63 N.E.2d 1011, 1023 (lll. App. 4th Dist.
1984) (affirming deniabf motion to dismiss and finding plaintiff sufficiently alleged employer
intentionally injured plaintiffs)Thus, as explained above, Treadwell could very well prove PSI
acted with desigra-indeed with specific inteatin unlawfully operating its timekeepirgystem
and allegedlynjuring him. That issufficientat this stage¢o avoid preemption.

B. Compensability

The parties spent considerable time in their briefs on the fourth exception to tiResIWC
exclusive remedy provision, i.e., wheth€readwell can show hisalleged injuries arenot
“compensable” under the Adleerbrey 139 Ill.2d at 463PSI argues that the plain language of
the IWCA and lllinois case law makes clear that an injury is deemed “compengablaiaose
out of or in the course of employment.” (ECF No. 67 at 6) (qudioitav. Ferro Eng'g 2015 IL
118070, T 18). As such, PSI essentially argues that this fourth exception is a combination and
restatement of the second and third exceptions. Treadwell, on the other hand, sriteedairth
exception to mean that only physical or psychological injuries are compensaladr the Actand
Treadwell alleges that his injuries are neither physical nor psychdlod@¢t No. 57 at 5-8.)

In Folta, the lllinois Supreme Court noted it had “limited opportunity” to explain the fourth

exception and attempted to provide some clarity in determining whether the paintiff



mesotheliomawhich hadonly manifested after the IWCA'’s statute of reppséod lad expired,
was “compensable” under the A48 N.E.3d 108113-15 (lll. 2015). The Court ruled the question
was not whether an injury was literally compensakle., whether under the IWCA, the employee
could receive compensation for his/her injurtdsut “whether the type of injury categorically fits
within the purview of the Act.Td. at114. Althoughsomewhatiague, tle Folta court made clear
that this inquiry is broader than just whether an injury arises out of and in tise cbemployment
and doesto some extent, consider the character of the injdryat 114 (discussing cases and
noting “we further refined our inquiry as to what is meant by compensable bgeongiwhether
an employee was covered under the Act whereetsence of the harmas a psychological
disability, and not a traditional physical injuly(emphasis added).

PSI correctly poirg out that the plain language of the IWGposesno explicit
requirement that an injury must by physical or psychological to be covered, Imibetike
Folta suggest thatompensability refers tthe type of harm an employee suffers. Egample
Section 8 of the Act provides for amounts of compensation an employee can recowerfédtal
injuries, and it appears Treadwell would not be able to recover anything for hisdailtguries.
See generally820 ILCS 305/8. While thisalone does not rendeflreadwell’s injuries “non
compensable” for preemption purposEs|ta, 43 N.E.3d atl18? it does evidence the type of
injuries the lllinois legislature contemplated and intended to be covered byViBA.ISee
Sylvester v. Indus. CommTb6 N.E.2d 822827(lll. 2001) (noting welestablished principles of

statutory construction, including that a court’s primary goal “is to asoeahd give effect to the

3The Courtalsonotes that Treadwell’s circumstances differ from the employEslta. In Folta, although
the specific employeg’injury manifested after tHgVCA's statute of repose, the lllinois Supreme Court
noted that would not always be the case for similar injuries with long lapesrzyds.Folta, 43 N.E.3d at
119.Here, on the other hand, it appears injuries like Treadwell’s vabwialysbeliterally non-compensable
under the Act.
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intention of the legislature” and that the court “determine[s] this intenédging the statute as
whole and considering all relevant partdurther, in holding that psychological injuresand
not just physical injuries-are covered by the IWCA, the lllinois Supreme Csudgested the test
for whether an employee suffere¢@mpensablénjury shoutl be “whether there was a harmful
change in théduman organism-not just its bones and muscles, but its brain and nerves as well.”
Pathfinder 343 N.E.2d at918 (quoting Larson, Mental & Nervous Injury in Workmen’s
Compensation, 23 Vand.. Rev. 1243, 1260 (1970)) (emphasis addddipder this test,
Treadwell’s injuries would not be compensal@ensistent with these indicators, courts applying
the IWCA havenot foundthat nonphysical and noipsychological injuries are preemptetke
e.g., Jones v. UPS Ground Freight, Indo. 15 C 7991, 2016 WL 826403, at *3 (N.D. Ill. Mar.
3, 2016) (finding IWCA did not preempt employee’s alleged injuries stemming frdroiona
prosecution because plaintiff did not suffer any physical or psychologica);isse alsdsoforth
v. Decatur Public Sch. Dist1999 WL 33321344 (lll. Indus. ComimDec. 23, 1999ffinding
IWCA did not cover malicious prosecution claim because employee did not suffelicghys
contact or trauma...[or] a sudden, severe emotional shdck”).

Based on the foregoing reasons and on the fact that PSI fails to citkeacasgywhere the
IWCA preempted injuries like the os&readwell allegedly suffered, the Court believes it likely
the lllinois Supreme Court would find Treadwell’'s injuries are not the “typenjafy [that]
categorically fits within the purview of the Acéind are thus not “compensablE&dita, 43 N.E.

3d at 114.1f the lllinois Supreme Court were to hold otherwise, such a ruliogld be a novel

4 As mentioned above, Treadwell notified the Court of several Cook Coinctyt court opinions finding

that injuries stemming from BIP¥olations were not “compensable” under the IWCA because the injuries
were not physical or psychologicéseeECF Nos.63, 69, 81, 82, 86, 94, 98, 99, and 1@though the
Court agrees with the result of these decisiding Court does not rely dhemin deciding the instant
motion because they provide limited analysis on the issue.
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development in interpreting and applying the IWCA. Unfortunately for 8iéilng in diversity
jurisdiction this Court “take[s] state law as it is rather than predicting novel developfitemight
v. Enbridge Pipelines (FSP) L.L,@59 F.3d 675, 678 (7th Cir. 2014) (declining to characterize a
contract as an option subject to the Rule Against Perpetuities because no klurbisacl done
so and observing “if there is no support for the [movant’s] position in lllinois easéhke game
is up”). Absent additional guidanc&éom the lllinois Supreme Court, the Court believes
Treadwell’s alleged injuries would not be deemed “compensable” under the IR&Z@Ardless
denial of PSI's motion iproper because Treadwell has plausibly alleged his injuries were not
accidentaP
Il. Statute of Limitations

In the alternative, PSI argues that all potential claims by PSI employees tadagicor
to the applicable statute of limitations should be dismissed with prejudiceofP&itly points out
that BIPA does not include an explicit statute of limitatid®S| argues that the ogear statute
of limitations for defamation and privacy claims should govern BIPA claims, andaf oo¢year
period, therthe two-year statute of limitations for statutory penalty or negligence claims should
apply. See735 ILCS5/13201 (defamation and privacy claimsge also735 ILCS 5/13202
(statutory penalty and negligence claims). Finally, PSI argues thabgamtipl claim brought by
Treadwell and any other class member accrued during PSI's onboarding precessienPSI
initially collected their fingerprints at the time of hiring without complying with BlP®ee ECF

No. 50 at 1120.) Treadwell responds that Illinois’ default fiyear statute of limitations applies

5 Finally, the Court notes that P§bposedemand in this case, opting to file its motion before this Court
instead of letting lllinois courts decide the merits of its positieeKnight v. Enbridge Pipelines (FSP)
L.L.C, 759 F.3d at 678 (finding it “peculiar” fanovantto argue that an llline state court would rule in
its favor whemmovantaffirmatively chose to file in federal court and avoid state court)
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to his BIPA claims and that Treadwell’'s and othass members’ claims accrued when PSI most
recently violated BIPA. (ECF No. 57 at 10-20.)

Despite the time the parties spent briefing these issues, theyekpratwhy these issues
should be decided on a motion to dismiss. Like IWCA preemption, dhdesof limitations is an
affirmative defense. Again, a plaintiff “need not anticipate and attempt to ateadd defenses,”
and as such, dismissal here should only be granted where the complaint “plainfg}é&vatihe
action is untimely under theogerning statute of limitationsMongolian House, In¢.770 F.3d at
613-14 (quotations and citations omittedge also Collins v. Vill. of Palatin875 F.3d 839, 842
(7th Cir. 2017) (noting same in context of class action).

At this stage, the only classember identified is Treadwell. Treadwell began working for
PSI in April 2018, and he filed this suit in October 20BdECF No. 43 at § 3%ee alsd&CF
No. 1-1.) Thus, no matter what limitations perimadaccrual date applies here, Treadwell’s claims
are clearly timely. Even assuming the Court applies ayeae statute of limitations and finds
Treadwell's claims accrued at the date of his hire,lad fvell within the statute of limitations.
No other class member has yet been identified is there anything in the pleadings suggesting
how long PSI employed its biometric timekeeping system. As such, there is ndiamdibat any
potential class mmber would fall outside PSI's proposed cutoff of October 30, 2017. Put another
way, Treadwell has not “plead[ed] himself out of court by alleging (and thusttamynithe
ingredients” of a statute of limitations defengengolian House, In¢770 F.3d a613-14. In light
of the circumstances, the Court views these issues as entirely hypothatithéeeiore denies
PSI's motion to dismisslaims based on statute of limitations at this tifitee parties may raise

the issue again, as appropriate, at thsstertification or summary judgment stage.
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SO ORDERED. ENTERED: Decemberl6, 2019

HON. JORGE ALONSO
United States District Judge
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