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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JASON S, )
)
Plaintiff, )
) No. 18 C 8371
V. )
) Magistrate JudgeJeffrey Cummings
ANDREW SAUL, )
Commissioner of SociaSecurity, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Claimant Jason S. (“Claimant’prings a motion for summary judgment to reverse the
final decision of the Commissioner of Social Security (“Commissioner”)ddiaied s
application for a period of disability amlisability insurance benefits (“DIBs”) under the Social
Security Act. 42 U.S.C. 88 416(i), 402(e), and 423. The Commissioner has brought a cross-
motion for summary judgment seeking to uphold the Social Security AgencBa{)decision
finding that Claimant is not disabled. The parties have consented to the jurisdictien of t
United States Magistrate Judge pursuant to 28 U.S.C. § 636(c). This Court has pmisalicti
hear this matter pursuant to 42 U.S.C. 88 405(g) and 138(c)(3). For the reasons stated below,
Claimant’s motion for summary judgment [13] is granted and the Commissionessmotion

for summary judgment [18] is denied.

! Northern District of lllinois Internal Operating Procedure 22 fit listing the full name of the Social
Security applicant in an opinion. Therefore, afilg claimant’irst name shall be listed in the caption.
Thereafter, we shall refer fmson S. a€laimant. For reasons that are unclear, plaintiff includes his
social security number in the case heading of his summary judgment meomrand reply brief. [12,
22]. Plaintiff is advised that the inclusion of such personal informationnecessy in disability cases.
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. BACKGROUND

A. Procedural History

OnJuly 8 2015, Claimant filed a disability application alleging a disability onset date of
May 16 2015. His claim was denied initially and upon reconsideration. On October 11, 2017,
an Administrative Law Judge (“ALJ”) issued a written decision denyamghtsto Claimant.
The Appeals Council denied review on November 6, 2018, making the ALJ’s decision the
Commissioner’s final decision. 20 C.F.R. § 404.98%ghalso Zurawski v. Halter, 245 F.3d
881, 883 (7th Cir. 2001). Claimant subsequently filed this action in District Court on January
December 20, 2018.

B. Medical Evidence

1. Evidence from Claimant’s Treatment History

Claimant injured his neck in 1998 an automobile accidé and underwentervical
fusion surgery at C4-C5. (R. 90). He worked after recovering from the surgdriylanti6,
2014, when he experienced severe neck pain after lifting a printer at work. @laiasatreated
at the St. Alexius Medical Center fpain that radiated into his mighck, arms, and fingers. (R.
395). An MRI showed a narrowing of the right C3-C4 and C4-C5 neural foramen with no
evidence of central spinal canal stenosis. (R. 405). A cervical myelogrartakeron October
8, 2014after Claimant’s pain did not fully respond to treatment. It showed mild to moderate
degenerative changes at-C8 with foraminal stenosis. (R. 406). Claimant continued to
experience significant radicular pain that did not abate with conservatee ©arFebruary 26,
2015, therefore, hieada second cervical fusion at the-C@ level by Dr. George Cybulski. (R.
499). Dr. Cybulski noted that Claimant suffered from a herniated disc at that level with

radiculopathy that required a discectomy and fusion.



Claimant underwent a number of post-operative examinations that showed continued
discomfort. A July 20, 2015 x-ray showed intastgicalhardware in his cervical spine with no
fracture and normal vertebral bodies. (R. 512). Nevertheless, Dr. Cybulski noted fowateiays |
that Claimant’s cervical range of motion was severely limited and that he wale tmeotate his
head because of pain. (R. 460). Claimant also developed severe photophobia with blurred near-
sight visionafter his surgery (R. 483). Neurological ophthalmologist Dr. Nicholas Volpe
prescribed reading glasses and sunglasses to reduce his discomfort but had peafiter s
recommendation. (R. 483). A brain MRI carried out on July 14, 2015 showed no abnormalities.
(R. 596).

On Octoler 30, 2015, Claimant was examined at the Rehabilitation Institute of Chicago
by Dr. Marshall Benjamin. Dr. Benjamin noted that Claimant was taking Oxyeoé&texeril,
Gabapentin, and ibuprofen for his pain that these medicationwere less effectivéhan they
had been in the past. Claimant described his pain as eight out of a scale of one totegacand s
that it radiated down his spine and into the shoulder. (R. 587). Dr. Benjamin further noted that
Claimant displayed “moderate pain behaviorsfampanied by anxiety, crying, and “some
paranoia.” (R. 598).

Claimantwas also examineat the Rehabilitation Centey Dr. James Atchison. Dr.
Atchison noted a marked restriction in Claimant’s cervical rotaswell aglepression and
anxiety. His treatment note states that Dr. Atchison had consulted with pain psychologist Dr.
Song to find that Claimamteeded to undergo a “chronic pain program” that would involve an
interdisciplinary effort to adjust Claimant’s pain medication and increaseangtidnal abilities
by providing cognitive behavioral therapy, occupational and physical therapynedical

education. (R. 599). Dr. Atchison noted that Claimant was concerned that his insurance would



not cover the proposed plan, and the record doe®fiett that he entered the pain program that
Dr. Atchison recommended.
2. Evidence From the Medical Experts

On November 4, 2015, the state-agency expert Dr. Lenore Gonzalez found thahClaima
could lift up to 20 pounds occasionally and 10 pounds frequently. He could sit, stand, or walk up
to six hours during an eight-hour workday. Dr. Gonzalez stated that Claimant coulahfieque
stoop, could occasionally crouch, crawl, and climb stairs, but could never climb ladders. (R
132). Stateagencyexpert Dr. Vidya Madala agreed with those findings in her reconsideration
reporton December 18, 2015. (R. 146).

Stateagency psychologist Dr. Steven Frtiso issued a reposn October 30, 2015
finding that Claimant suffered from aaifective disorder that imposed mild restrictions on his
activities of daily living (“ADLS”) and in his ability to maintain concentrationrgigence, or
pace. No limitations were noted in his social functioning and Claimant had not exeéraryc
episales of decompensation. Dr. Fritz therefore concluded that Claimant’s depression did not
constitute a severe impairment. (R. 128-29).

Three months after his cervical spinal fusion, Dr. George Cybulski issuedtdit@gon
to Be Off Work” formon May B, 2015stating that Claimanivould not be able to undertake any
form of employment “for at least 24 months.” (R. 423). On October 26, 2016, Dr. Cybulski was
deposed as part @laimant’s applicatiorior workers compensation benefitde stated that
Claimant ha a decreased range of motion as a result of his spinal fusion. He also swffers fr
weakness in his arms and neck with a loss of deep tendon reflexes in his tittepg more
than 10 pounds would cause additional p&ifaimant cannot sitolf more than 30 minutes at a

time. Dr. Cybulski admitted thatovertebral disc impinges on a nerve root following the



removal of the C6-C7 herniated disc bohfirmedthatClaimant continues to suffer from
chronic cervical radicular pain(R. 624-28).

On June 25, 2015, Dr. Edward Goldberg examined Claimant and issued a report. Dr.
Goldberg noted that he had examined Claimant prior to his cervical fusion and found stenosis
the C6C7 level that could have been the cause for his neck an upper extremity radiculopathy.
Dr. Goldberg reviewed medical records related to the February 26, 2015 surgery hat alale
to see the February 27, 2015 x-rays of Claimant’s neck. As a result, Dr. Goldbseghot to
measureClaimant’s cervical range of motiondaise he was unable to assess the stability of the
surgicaldevicesnserted at C&7. He did find, however, that Claimant had 4/5 strength at C5-
T1 bilaterally. Dr. Goldberg stated that Claimant had not yet reached maximdicame
improvement but was still capable of performing sedentary work. (R. 433-35). Hermahfi
that finding in an addendum report issued on June 26, 2015. (R. 431).

On October 12, 2015, psychologist Dames Gioia examined Claimarie found that
Claimant diplayedan “inapprriate” affect level with limited insight and poor judgment. Dr.
Gioia performed a mental status exam showing that Claimant could only repeagftsur di
backwards and five forwardsie stated that Claimantas oriented to time and person “but not
oriented to place.” His social and interpersonal skills were described as “rathéiverimDr.

Gioia concluded that Claimant would need help with managing money and diagnosed him with a
dysthymic disorder. (R. 557-58).
3. Evidence From Claimant’s Testimay

Claimant appeared at the June 23, 2017 hearingraefty described his symptoms to

the ALJ. Hetestified that pain shoots down his spine into the scapular area of his back, through

the shoulder and triceps, and then to his forearm and inner wrists. (R. 91). Claimal¢descr



the pain as “extreme” and stated that “it stops me in my tracks.” (R. 92).g $ittieases his
pain more than any other activity and Claimant is only able to sit for 10 to 15 minudes ibef
becomes “unbearable.” (R. 100). He can walk for five to 10 minutes at a time. (R. 103). Even
lifting a gallon of mik causes radicular pain through Claimant’s spine, back, and arms. (R. 101).
Claimant described his daily activities as “basically changing positions”itlimg & a recliner
with a heating pad. (R. 102). Claimant lost his medical insuiaitexehe was fired from his
prior job as a bank loan officat a time that Clanant did not identify. He admitted, however,
that he had not sought out any leastclinics or emergency room treatments for his condition.
4. The ALJ’'s Decision

The ALJ issued a decision on October 11, 2017 finding that Claimant was not disabled.
Applying the five-step sequential analysis that governs disability decisianaLJ found at
Step 1 that Claimant had not engaged in substantial gainful activity since hisl alfege date
of May 16, 2014. His only severe impairment at Step 2 was degjere disc disease, though
the ALJ also found Claimant’s affective disorder constituted a non-severernmep&ir No
limitations were foundhatin Claimant’s understanding, remembering, or applying information;
interactions with others; concentration, persistence, or pace; or in his tabdgapt and manage
himself. None of these impairmentset or medicallyequaled a listing at Step 3 either singly or
in combination.

Before moving to Step 4, the ALJ assessed Claimant’s testimony about hissghyp
finding that his “complaintgreatly exceed the medical findings and treatment” recRd68).
The ALJ also weighed somebut not all -of the expert reports. He gave “great” weight to Dr.
Goldberg’s assessment that Claimant could perform sedentary work butd€ect&ybulski’'s

May 2014reportas well as the remarks he made in his October 2016 deposition. The ALJ gave



little weight to the statagency expe'd assessments of Claimanphkysical RFC.Hefailed to
asses$he stateagency psychologist’s report, however, or the consulting psycholagist
Gioia’s report.

The ALJ further found that Claimant had the RFC to carry out a reduced range of
sedentary work as that term is defined in 20 C.F.R. § 404.1567(a). He included a number of
restictions on Claimant’s work abilitincluding a finding that he could not move his neck more
than 75 percent of a normal range of motion. The ALJ also made the folldetergnination:
“[Claimani has no limitations in his ability to sit throughout an 8 hour workday. The claimant
can stand and/or walk for ten continuous minutes, and for a total of two out of eight hours. The
claimant needs to alternate his position such that he stands and/or walks for no mfive tha
minutes after sitting for one haut (R. 67). The ALJthen asked the VE at Step 4 if a person
with Claimant’s RFC would be able to perform his past work as a bank loan officer. LThe A
stated that Claimant would not be able to sustain that work but that other jobs wiatdext@i
him in the national economy. The ALJ relied on that testimony to find at Step 5 thrma@lai
was not disabled(R. 63-74).

[I. DISCUSSION

Claimant argues that the ALJ erred by (1) improperly assessing his syrgstmony,

(2) failing to explain the basfor the RFC, and (3) incorrectly finding at Step 3 that Claimant’s
impairment did not meet listing 1.04(A) (disorders of the spine). Because the Qeead with
Claimant’s first two arguments, it does not address the Step 3 issue.

A. The ALJ Should Reassess Claimant’s Symptom Testimony

Once an ALJ determines that a claimant has a medically determinable impairment, the

ALJ must evaluate the intensity and persistence of the symptoms that camabbbaberexpected



to stem from it. A court magverturn a symptom evaluation if the ALJ fails to justify his or her
conclusions with specific reasons that are supported by the reColidhan v. Berryhill, 878
F.3d 598, 603 (7th Cir. 2017). An ALJ’s analysis should consider the claimant’s dailtiexti
the frequency and intensity of his symptoms; the dosage and side effects otioresjican-
medication treatment; factors that aggravate the condition; and functionatimwribat result
from or are used to treat the claimant’'s symptoms. 20 C.F.R. § 404.1529(c); SR W#en
considering a claimant’s symptoms, the ALJ must build a logical bridge betwesyniptom
evaluation and the recorctee Cullinan, 878 F.3d at 603/illano v. Astrue, 556 F.3d 558, 562-
63 (7th Cir. 2009) (requiring an analysis of the SSRBA@actors as part of a logical bridge for
the symptom evaluatior.

The ALJbegan higvaluation of these factors by correaibyting that the “record shows
relatively little medical evidence” and that the objective tests it cantedisproportionate to
the severity of the symptoms tt@kaimant describedHe pointed out as well that Claimant did
not seek treatment for his neck pain after 2015. (R. 88 Craft v. Astrue, 539 F.3d 668, 679
(7th Cir. 2008) (stating that “infrequent treatment . . . can support an adverse tyefiliing
where the claimant does not have a good reason for the failure or infrequeneynoéirte’).
The ALJ then took the appropriate step of asking Claimant why he did not puosei¢reatment
for his neck.Claimant testified that he lost his health insurance when he was terminated from his
job atWells Fargaand never souglitee or lowcost health care. (R. 68).

Beyond that, however, the ALJ failed to properly address the factors that govern a

symptom analysis. A claimant’s testimony should be evaluated by considersapgieeand

2 Social Security Rulings “are interpretive rules intended to offer gugdemagency adjudicators”auer
v. Apfel, 169 F.3d 489, 492 (7th Cir. 1999). They do not have the force of law or a regulation, though
they are binding on the SSAd.



nature of his or her daily activities. SSR 16-3p, 2017 WL 5180304, at *7. Claimant stated very
little about his ADLs at the hearing, jpart, because the ALJ did not inquire about them.
Claimant said that he spent most of his days “changing positions,” lying dowedhreer, and
listening to sports radio and political shows on television. (R. 102).

Like most disability claimants, howevélaimantalso submitted a written function
report that provided an additional description of his ADHe stated that he could no longer
clean, cook, or shop. He has difficulty shaving or putting on socks and performs no household
chores. He leaves home four times every two months and only has social cohtathevi by
talking on the phone. (R. 3Z#). The Seventh Circuit has “repeatedly emphasized that an ALJ
is supposed to consider a claimant’s limitasiam performing household activitiesSchreiber v.
Colvin, 519 Fed.Appx. 951, 961 (7th Cir. 2013) (citing cases). Instead of doing so, the ALJ only
noted that Claimant spent most of the day in a recliner with a heating pad and overlooked
everything thaClaimantstatedn the written report about his ADLs. An ALJ cannot build a
bridge between the record and the symptom analysis without accountimigaiidhe claimant
alleges that he can dm a daily basisAn ALJ cannot build a bridge between the record and the
symptom analysis without accounting for what the claimant alleges that he caradiaiy
basis.

Most of Claimant’s alleged restrictionshins ADLs were related to his pairAn “ALJ
must consider the claimant’s . . . medicatias’part of a symptom analysi®rry v. Astrue, 580
F.3d 471, 477 (7th Cir. 2009), and #kJ followed that directive byoting that Claimant took
pain medications and muscle relaxants such as Oryepdrlexeril, and Gabapentitiealso
took other narcotics such as Percodderely listing a claimant’s pain medications, however,

does not explain how the ALJ considered them unless the ALJ draws some connection betwee



the medicationand the symptoravaluation See Farley v. Berryhill, 314 F.Supp.3d 941, 947
(N.D.IIIl. 2018) (explaining that “mentioning them . . . doesn’t let the reviewing court kriat w
the ALJ thought about them and how they played itlie’symptom evaluation The ALJ in

this @se gave no indication of what Claimant’s matans indicated about his testimony. That
is troubling because the fact that Claimant’s treaters prescribed ponendoticssuggests that

— unlike the ALJ theyaccepted whatlaimantsaid about his painSee, e.g., Scroghamv.

Colvin, 765 F.3d 685, 701 (7th Cir. 2014) (“[T]he fact that physicians willingly prescribed drugs
and offered other invasive treatment indicated that they believed that clamsanptoms were
real.”); see also Carradinev. Barnhart, 360 F.3d 751, 755 (7th Cir. 2004). That did not require
the ALJ to credit everything that Claimant saidthe issue; howevahe ALJcould notreject
Claimant’s testimony without drawing soriek between his prescriptions atite ALJ’s
conclwsion.

A more complete consideration of pain medication was especially impiortiig case
because the ALJ accused Claimimbughout the decisioof exaggerating his pain. (R. 68,
finding that Claimant’s “complaints greatly exceed the medical findings and trgatntae
record’). He cited several factors to support that finding. The ALJ noted, for example, that
Claimant wore a neck brace even though no doctophestribed it to him. The ALJ implied
that a doctor would have donelsad Claimant’s pain been as serious as he alleged. Since
Claimant’sdoctors prescribed powerful pain medications, however, it is difficult to bge w
Claimant also needed a prescription for a more conservative treatment mikasaireeck brace
in order to be b&vable It is well settled moreoverthata claimant useof devices designed
to relieve pairwithout a doctor’s prescription is not a proper ground for questioning the

claimant’s testimony.See Terry, 580 F.3d at 477-79 (addressing the use of a walkekjn v.
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Astrue, 432 Fed.Appx. 607, 613 (7th Cir. 2011) (stating that “the fact that an individual uses a
cane not prescribed by a docts not probative of her need for the cane in the first place”).
Although these cases address assistive devices related to walking, theaG@aee no
meaningful difference betweealying ona cane without a doctor’s prescription and Claimant’'s
use of a neck brace.

The ALJ alsccalled into questiolaimant’s motives for seeking disability benefits.
Claimant told the ALJ that Head fileda wrongful termination claim against his former
employer and was also seeking worker’'s compensation benefits. Based dretA&t] ¢laimed
that there was a “possibility of monetary gain” that led Claimant to present hasselbre
limited than he really was. (R. 71). The Court disagrees with this reas®imte it is correct
that aclaimant’s motivation to exaggerate his or her symptoms in order to obtain disability
benefits can be a legitimate reason for discounting the claimant’s testisae®ycroft v.

Berryhill, No. 17-0654, 2017 WL 5952679, at *7 (W.D.Wash. Dec. 1, 2@}, v. Berryhill,

No. 15 C 10320, 2017 WL 3189329, at *4 (N.D.III. July 27, 201}, principle has its limits.

An ALJ must do more than raise thgecterof an adverse motive becausey definition —every
claimantwho applies for disability benefitseeks “monetary gaih See Hann v. Comm. of Soc.

Sec. Adm., 219 F.Supp.3d 1053, 1057 (D.Ore. 2016) (citing cakesgro v. Colvin, No. 12¢v-
2960, 2014 WL 1292859, at *6 (D.Colo. March 27, 2014f)the desire or expectation of
obtaining benefits wergy itself sufficient to discredit a claimant’s testimony, then no claimant
(or their spouse, or friends, or family) would ever be found credilviarin, 219 F.Supp.3d at
1057 (citation omitted).To call a claimant’s testimony into questidimerefore an ALJ must cite
evidence that showscausal link betweea claimant’'smotive and the alleged exaggeration of

his symptoms

11



The only element of the ALJ’s analysis that could meet that requiremehiswapeated
finding that the objective record was at odds with the degree of paiGlthatantdescribed.

The ALJ cited xrays, MRIs, and other objective findingsauethat Claimant’s allegations
were greater than what could be expected from the reéandthe most parthe ALJ was

correct in pointing outhat Claimant’s testimony about the severity and persistence of his pain
exceeded what objective data likeaging testshowed The Court agrees that thelLJ was
entitled to rely on the objective record to question v@¢iaimant stated Nevertheless, an ALJ
must address this issue with some caralbgkeeping in mindhat “pain can be severe and
disabling even in the absence of ‘objective’ medical figdithat is, test results that demonstrate
a physical conditionhiat normally causes pain of the severity claimed by the applicant.”
Carradine, 360 F.3d at 753. The Seventh Circuit has advised ALJs again and again that “[i]t
would be a mistake to say ‘there is no objective medical confirmation of the otamain;
therefore the claimant is not in pain.Parker v. Astrue, 597 F.3d 920, 923 (7th Cir. 20168e

also Piercev. Colvin, 739 F.3d 1046, 1050 (7th Cir. 2014) (“Pain can be severe to the point of
being disabling even though no physical cause can be iaeifff).

The ALJ did not considehis directive, and his oversighitustrates the consequences of
failing to look beyond objective data like x-rays and MRI¥aimant was examined at the
Rehabilitation Institute of Chicago by Dr. Janfgshisonwho diagnosed himvith a variety of
disorders including chronic opioid dependence, depression, and anxiety. (RTB&HLJ
cited the opioid diagnosis to claim that Dr. Atchison referred Claimant to a “geb program”
to get himoff narcotcs. The ALJ also noted that Dr. Atchison found that claimant’s “symptoms

and findings” were out of proportion to his cervical fusions at C5-C6 and C6-C7. The ALJ

12



placed great emphasis on this point to claim that it was consisterttisvibbservation it
Claimant was exaggerating the severity of his symptofiRs.70-71).

By construing Dr. Atchison’s note as support for his own findings, the ALJ overlooked
what Dr. Atchison actually stated about Claimant’s conditibms true thatDr. Atchison found
that Claimant’s cervical range of motion was greater than-thgxsuggested it should bee
further stated, however, thiiat was because Claimamas suffering fronkinesiophobia ~a
state where an individual experiences excessive, irrationatieilitating fear of physical

movement and activity as a result of a feeling of susceptibility to painful iojuginjury”

https://www. ncbi.nim.nih.gov/ pmc/articles/ PMC5467 3kt visited Jan 9, 20205ee also
Lowrey v. Astrue, No. 4:09ev-519, 2010 WL 3718095, at *11 n.23 (E.D.Mo. Sept. 14, 2010)
(defining kinesiophobia as the “morbid fear of movement”) (citation omitted). $jihei
disparitybetween Claimarg conplaintsandthe record waseal however, tht ggp wasitself
part of his medical condition because kinesiophobia played a r@Glaimants subjective
experience ohis pain

Instead of criticizing Claimards the ALJ suggesteDr. Atchison stated th&tlaimant
required treatment for his condition. Dr. Atchison noted that he had conferred with pain
psychologist Dr. Song to find that Claimant required a “chronic pain prograaddi@ssis
perceptiorof painand “to actively engage the brain and utilize his own nervous system to
decrease the pain.” That included:

[A] full day functional pain multidisciplinary rehabilitation program with medical

management from physiatry, physical therapy, occupational therapy, pain

psychology, rehabilitation nursing education, relaxation training including

biofeedback, postural retraining, ergonomics, and aerobic and muscular

conditioning, including development of [a] home exercise program. Specific

goals include decreasing the patient’s pain level, increasing function},adnid
optimizing medication usage.

13



(R. 599). By failing to account for Dr. Atchison’s repahie ALJoverlookedthatthe
interdisciplinaryprogram that he dismissed as “rehab” meant@aitnant’s pairinvolved
physicaland psychological components that required cognitive behavioral therapy, pain
psychology, and biofeedback training. The ALJ could not place the kind of emphasis he did on
the objective record without first accounting for the possibility wizdt the ALJ considered to
be Claimant’s “exaggeration” of pain was, in faatfunction of his mental conditiorRemand is
thereforenecessary so that the ALJ can accurately review all of the record and restaasdhe re
for the symptom analysis.

B. The ALJ Must Reassess the RE

The RFC addresses the maximum wrelated activities that a claimant can perform
despite the limitations that stem from his or her impairmevibsing v. Barnhart, 362 F.3d 995,
1000 (7th Cir. 2004). The task of assessing a claimant’'s RFC is resethedCommissioner
instead of to a medical expeiDiazv. Chater, 55 F.3d 300, 306 n.2 (7th Cir. 1995). “In
determining what a claimant can do despite his limitations, the SSA must considdiréhe en
record, including all relevant medical and nonmabévidence, such as a claimant’s own
statement of what he or she is able or unable to @b."Such evidence includes the claimant’s
medical history; the effects of treatments that he or she has undergoneptt® séactivities of
daily living (“ADL"); medical source statements; and the effects of the claimant’s symptoms.
SSR 968p, 1996 WL 374184, at *5. The RFC “must include a narrative discussion describing
how the evidence suppomrach conclusion, citing specific medical facts (e.g., laboragtor
findings) and nonmedical evidence (e.g., daily activities, observations).” SSR 96-8p, 1996 W

374184, at *emphasis added).
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The ALJ failed to satisfy these requirements in finding that Claic@uit rotate his
neckup to 75 percent of a normal range of motion. (R. 67). The ALJ did not explain how he
reached that findinQut the Commissioner regthat examining expert Dr. Goldberg found that
Claimant could perform sedentary workhis finding regarding sedentary work does not
provide any support for the ALJ’s cervical finding. Dr. Goldbgicgnot place any limitations
on Claimant’s ability to arry out sedentary work but that does not support the ALJ’s finding
under these facts: Dr. Goldbatgclined taest Claimant’s neck movement at the June 15, 2015
exam becausie did not have the neckraysthat would showthe stability of the materials
inserted durin@laimant’sspinal fusion surgery. (R. 434). Thus, Dr. Goldberg had no
knowledge of Claimant’s cervical range of motion.

That leaves only two record citations that the ALJ made concerning Claimaok's
movement.The first was a Jul§4, 2015 note from surgeon Dr. Cybulski that the ALJ
interpreted ashowing ‘some decreased sensation and limitation in the cervical spine range of
motion.” (R. 70) (emphasis addedh reality,the noteindicates that Claimant had more than
“some” cervcal restrictions.It states that Claimant’s neck was “severely restricted in all
planes,’showed only “5 deg[rees] flex[ion], and that Claimant was “unable to rotate due to
pain.” (R. 460).That isclearlyat odds with the 75 percent cervical rotatibattthe ALJ
included in the RFC.

The second entry was Dr. Atchison’s report discussed abqua, at Sec. IlI(A),

referring Claimant to a chronic pain program. Dr. Atchison found that Claimanedheow

3 On remand, the ALJ should explain in greater detail why Dr. Goldberg’s repots mreat weight in
light of Dr. Atchison’s finding that Claimant suffers from kinesiopholia. Goldberg was unaware of
this diagnosis because his regueédates Dr. Atchison’s assessméewtn ALJ should not rely on an
outdated assessment if later evidence containing new, significant meédigadskes reasonably could
have changed the reviewing physician’s opinioloreno v. Berryhill, 882 F.3d 772, ®(7th Cir.
2018).
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“markedly restricted cervical [range of motion].” (R. 599). The ALJ discountedimiaiig
because Dr. Atchison also stated that it was “out of proportion” to Claimama $psions. As
noted, however, Dr. Atchison followed up his finding by stating that Claimant’s dispopaig
range of motion was due to kinesiophobia. (R. 599). The ALJ failed to grasp that Dr. Atchison
stated that Claimamequired significant psychological intervention “to actively engage his
brain” in reducing his perceived level of pain. Nothing in the record suggests dirab G
enrolled in the chronic pain program that Dr. Atchison recommended, and the ALJ did not ask
Claimant anything related to the topic. The ALJ thereforenmasbund basifor citing Dr.
Atchison’s report to find that Claimant could move his neck up to a 75 percent level of a normal
rotation.

In additionto the cervical issygéhe Court is uable to follow what it was that the ALJ
said that Claimant couldoas part othe RFC He stated that Claimant

has no limitations in his ability to sit throughout an 8 hour workday. The claimant

can stand and/or walk for ten continuous minutes, and for a total of two out of

eight hours. The claimant needs to alternate his position such that he stands

and/or walks for no more than five minutes after sitting for one hour.
(R. 67). This assessment is internally inconsistestth& RFC states, Claimant needed a
sit/stand option that allowed him to stand for five minutes after sitting for one kmwvevera
person who haso restrictions in sitting for eight hours a dags-the AJ said was the casere
— does not needlsit/stand option.The ALJadditionallystatedas part of the sit/stand optitimat
Claimant could stand or walkdr no more than five minutes.” He then contradicted that finding
by stating that Claimarttouldalsostand or walk “for ten continuous minutes” up to two hours a
day. The ALJtherefore reached three mutuadlyclusive findings: (1) Claimant could sit for
eight hours a day; (2) he couldt sit for eight hours because he needed to stand orevally

hour for no more than five minutes at a time; and (3) he could stamalloten minutes at a
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time. Remand is therefore required so that the ALJ can address the record withagresdery
and build a logical bridge between the evidence and the RFC asse$sment.
[ll. CONCLUSION

For the reasons stated above, plaintiff's motion for summary judgni@ng dranted. The
Commissioner’s motion for summary judgmeh8][is denied. The desion of the Commissioner
is reversed, and the case is remanded for further proceedings consistehiswitbrhorandum
Opinion and Order. On remand, the ALJ shall (1) reconsider the reasons that shgport t
limitations associated with the Paragraph Bdegt(2) weigh the reports of Dr. Fritand Dr.
Gioia; (3) reassess Claimansgmptomtestimony byusing the criteria set out in SSR-3§6; (4)

reweigh Dr. Goldberg’s report; and) (®state the RFC findingnd the reasons that support it.

3 Coers

Hon. Jeffrey Cummings
United States Magistrate Judge

Dated: January 21, 2020

4 Since this case already requires remand, the ALJ should re@$aiesant’s norsevere mental
impairment. The statagency psychologist Dr. Fritz found mental restrictions that the Akdtez

without weighing (or even citind)r. Fritz’'s report. The ALJalsoappliedthe “special technique” at Step
2 to determine the severity of Claimant’s conditicgee 20 C.F.R. § 404.152Qdescribing the special
technique) He found that no mental restrictions existed but failed to adeqeai@hin the basis of his
reasoning.The ALJ statedhat Claimant had a college education and lived with his motlearly,
howevera person can experience mental limitations even though he is well educate@smdthvhis
mother. The ALJ further founithat Claimant was cooperative but Courts have rejected that as a reason
for finding that no limitation is presengee Voorheesv. Colvin, 215 F.Supp.3d 358, 385 (M.D.Pa. 2015).
The ALJconcludedhat Claimant was “oriented” and had an appropriate affEctt failed to note that

Dr. Gioia stated that he wast oriented to place and had an “inappropriate” affect. (R. 5568 ALJ

also reasoned that Claimant could handle his finances but Dr. Gioiaaabtcould not do so. (R.

558). Like Dr. Fritz's report, the ALJ failed to assign any specific weighdt. Gioia’s findings.
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