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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOMINIQUE J., 0.b.0. K.R,,

Plaintiff,
No. 18 C 8541
V.
Magistrate Judge Gabriel A. Fuentes
ANDREW M. SAUL, Commissioner
of Social Security,!

N e = ~ N—

Defendant.

MEMORANDUM OPINION AND ORDER ?

On October 1, 2013the claimantDominique J (“Plaintiff”) ,2 applied for supplemental
security income (“SSI”) on behalf of herinor daughter, K., alleging thak.R becamalisabled
on November 1, 2011(R. 113.)After a hearing, theadministrative law judg€‘ALJ”) issued a

written opinion on May 19, 201éenyingPlaintiff's application for benefits. (R. 133Plaintiff

The Court substitutes Andrew M. Saul for his predecessor, Nancy A. Beraghihe proper defendant in
this action pursuant to Federal Rule of Civil Procedure 25(d) (a public officecessar is automatically substituted
as a party).

20nFebruary 14, 201%y consent of the parties and pursuant to 28 U.S.C. § 636(c) and Local Rule 73.1,
this case w&s assigned to a United States Magistrate Judge for all proceedings, inehtdynaf final judgment. (D.E.
10.) On May 31, 2019, this case was reassigned tcCihist for all proceedings. (D.B7.)

3The Court in this opinion is referring to Plaintiff by her firstnme and first initial of her last name in
compliance with Internal Operating Procedure No. 22 of this Court. IOP 22 piglguséntended to protect the
privacy of plaintiffs who bring matters in this Court seeking judicial review utigeSocial Security Act. The Court
notes that suppressing the names of litigants is an extraordinary step ordinanigddseprotecting the identities
of children, sexual assault victims, and other patdirly vulnerable partie®oe v. Vill. of Deerfield, 819 F.3d 372,
377 (7th Cir. 2016). Allowing a litigant to proceed anonymously “runs contrary tagtiis of the public to have open
judicial proceedings and to know who is using court facilities and procedures fongriblic taxes.ld. A party
wishing to proceed anonymously “must demonstrate ‘exceptional circumstaratemitweigh both the public policy
in favor of identified parties and the prejudice to the opposing party that would fresutinonymity.”ld., citing
Doev. Blue Cross & Blue Shield United of Wis., 112 F.3d 869, 872 (7th Cir. 1997). Under IOP 22, both parties are
absolved of making such a showing, and it is not clear whether any party could make tlivag ghdivis matterin
ary event, the Court is abiding by IOP 22 subject to the Court’s concerns as statedumtteudderstanding is that
the claimants are not anonymous litigants, in that their names in all of thesesrbadught for judicial review under
the Social Security Act are otherwise available upon a review of the public docket.
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appealed the denial, and on May 4, 20hé, Appeals Council vacated the ALdlscision and
remanded the case for a new heariii 140.) The ALJ held a scondhearing on January 19,
2018, andbn March 9, 2018the ALJissuedanother decisiodenying Plaintiff's applicatioror
benefits (R. 39.)On October 25, 2018he Appeals Council denidellaintiff's request for review
of this decision(R. 1), makingthe ALJ’sdecisionthe final decision of the Commissiondozefyk
v. Berryhill, 923 F.3d 492, 496 (7th Cir. 2019).

OnApril 17, 2019 Plaintiff filed abrief seeking reversal or remand of the Commissioner’s
decision denying her application for SSI. (D.E. 13§ Matter is now fully briefed
l. K.R.’s Medical Record

On April 23, 2010K.R. was born at term,with hypoxic ischemic encephalopathghe
was treatedand did welf” her subsequenEEG and neonatal screen wemermal although an
MRI of herbrain “at first showed increased cortical white mftsignal[ing] abnormality” (R.
388.)On December 9, 2011, K.R. had a speech evalyajpmech therapy was recommendad
she was discharged from speech therapy due to inability to attend apmn{idg On February
4, 2013, K.R. had anothespeechevaluation; she wadound to have “age-appropriate
development” butvas referred for furthespeechand hearing evaluation@R. 38-90.)K.R. also
received treatment for mild asthma apisodic wheezing. (R. 528-29, 532.)

In July 2013, K.Rwas admitted to the hospital widm apparent seizure, aftersadden

change in mental status, loss of awareness, and loss of muscle tone. (R.RZhead CT scan

4“Hypoxic ischemic encephalopathy (HIE) is a type of brain dysfunction that ogbersthe brain doetn
receive enough oxygen or blood flow for a period of time. Hypoxic means not enough oxygen; isoeamsmot
enough blood flow; and encephalopathy means brain disordesome children will experience no health issutes
or only mild or moderate effeetsfrom HIE, while others have much more severe and permanent dis&bility
https://www.ucsfbenioffchildrens.org/conditions/neonatal_hypoxic_ischemic_batmyathy/



andaroutine EEG weraormal? but she was discharged home with a prescriptioditmepam

a rectal geffor Plaintiff to applyif K.R. had aseizurelasting more than five minute@R. 45455,
499.)OnSeptembe?4, 2013, KR. had anotheseizure episodédu she recovered after her mother
gave her @ose of diazepaniR. 429.)Pediatric neurologist Herbert Ezugha, M.brdered a sleep
deprived EEG to determine if K.R. was at risk of recurrent seizures. (R 3199gtober 1, 2013
K.R. received amwake and asleep EE@hich showed “abnormal” resuld®k. 501-02.)She was
prescribed Topamava daily medication to treand prevent seizure@R. 504.)

In December 2013, K.R. received anotbBpeech screenirgnd was referred fa formal
speech and language evaluatiormssesser deficits inexpressive vocabulary, understanding of
spoken language, and intelligibilitgR. 538.) $eech language pathologist Kathryn Villasenor,
M.S., conducted the evaluation and diagnosed K.R. with speech sounchddiayid receptive
expressive delayR.551.) Ms. Villasenor recommended weekly speech therapy. (R. 559.)

In December 201,3a nonexamining StatéAgency physiciarreviewed K.R.'s medical
history as part of her application for benefits. The physician opined that K.R. hadexsmech
and languagempedimentand nonsevere minomotor seizures andsthma, and that these
impairmentsresultedin marked limitations in interacting and relating with othensd less than
marked or no limitations in the othehild functional area$.(R. 100-04) This opinion was
affirmed on reconsideration in July 2014. (R. 111-16.)

K.R. begameceining weeklyspeech therapy from Ms. Villasenor in January 2014, but she

was dischargenh April 2014 because her attendance dropped to 50 peheernd Plaintiff’s lack

5An electroencephalogram (EEG) is a test that detects electrical actiftitg]ibrain . . .An EEG is one
of the main diagnostic tests for epilegshttps://www.mayoclinic.org/tesigrocedures/eeg/about/pa6393875

5The Social Security regulations consider the following domains of functidainchildren (1) acquiring
and using information; (2) attending and completing tasks; (3) interacting and reldtirgihers; (4) moving about
and manipulating objects; (5) caring for yourself; and (6) health and physicdieisl. 20 C.F.R. § 416.926a(d).



of transportation(R. 580.)Ms. VillasenornotedK.R. made minimal progresshe continued to
show delays improcessing speech, speech sound production and reeeppiressive language
skills, which negatively impactetersocialization, intelligibilityandcomprehension. (R. 5823.)
Ms. Villasenor recommended K.R. recesmeecttherapyat school. (R. 583.)

On Jun€el?, 2014, K.R. had anotheseizure Plaintiff gave hediazepam to stofne seizure
and then brought her to the hospit@. 751) The attending doctor noted K.R. was taking less
than the minimum recommended dosd opamax, so hecreaseterdose to the recommended
minimum. (R. 754.) At follow-up visits with Dr. Ezugha in July 2014 and March 20diénoted
that K.R. was tolerating the increased dose ofai@x with no side effects and no new seizures.
(R. 729, 734.)n June 2015, however, K.R. had another seidueeause she missed some dske
of antiepileptic medication(R. 727.)In October 2015 and January 2016, Dr. Ezugbtad that
K.R.’s seizuresvereagain welcontrolled onTopamax. (R. 718.However, Plaintifihad concerns
that K.R. was having more difficulty than other children learning effectively and conveying
information, despite the school’s decision not to give K.R. speech therapy. (R. 716, 720.)

On February 23, 201@Jaintiff and K.R. testified e hearing before the ALAt that time,
K.R. wasfive years old andiked kindergarten(R.51) Plaintiff testified thaK.R. was behindn
schooland still strugghg with certain sounds; the school was considering giving her speech
therapy.(R. 55, 59, 61, 68.)

On March 9, 2016, K.R.’s kindergarteeather Angela Collins filled out a Teacher
Questionnairavhich ratedvhetherK.R. hadvery seriousserious, obvious, slight or no problems
in thesix Social Securitglomains of functioningpr children (1) acquiring and using information;
(2) attending and completing tasks; (3) interacting and relating with otherap{dng about and

manipulating objects; (5) caring for yourself; and (6) health and physicabeialy. 20 C.F.R§



416.926a(d)Ms. Collins opined that K.R. hafbur seriousproblems in acquiring and using
information and four very serious problems and two serious problems in attending and completing
tasks. (R. 3423.)Ms. Collinswrote thatk.R. had ‘a difficult time remembering letters and their
sounds’ and K.R. “need[ed]extra support for multiple step directions. Very often all class work

is taken home to be completed as homework. Student is unable to complete any work given
independently with constant repeating of directiofill’) Ms. Collins foundno serious or very
seriousproblems in the other domains of functioning but noted KnBed[ed]additional help in

all subjects.(R. 344-46.)Ms. Collins added that she cowldderstand almost all of.R.'s speech

and that K.R. “gets along well with her peers. There are no social probl@mn345-46.)

On May 19, 2016, the ALJ issued a written opinion denying Plaintiff's application for
benefits on behalf of K.R. (R. 14%.) Plaintiff appealedand on May 4, 2017, the Appeals
Council issued an order vacating the ALJ’s decision and remanding théocdse primary
reasons(R. 139-40.)First,the Appeals Council found that the ALJ failed to explain whg did
not accepMs. Collins assessent,as the fatings of less than marked limitations in acquiring and
using information and attending and completing t§dkH not reflect the limitations assessed by
Ms. Colling” specifically,that K.R. ha (1) “serious problems reading and comprehending written
material, learning new metal, recalling and applying previously learned material, and applying
problemsolving skills in class discussighg2) “serious problems focusing long enough to finish
assigned tasks and completing work accurately without careless nistk@€3) “very serious
problems carrying out single and multi-step instructions, completing assignments, am)\abrki
a reasonable pace/finishing on tim@. 139) Second, the Appeals Council found the ALJ failed
to adequately evaluate the State Agency opinwhg;h assessel.R. with marked limitations in

interacting and relating with othersgreater limitations thathe ALJ found. (R. 140.)



On May 26, 2017, at the end of first grade, Chicago Public Schools (“CPS”) conducted an
individual education prografilEP”) meeting for K.R. The IEP plan from this meeting stated that
K.R. had delays in academic skilihe had limited math fact knowledgecognize few letters
on sight and ha an even more limited knowledge of letter sour{és.35556.) K.R. also hd
deficits in articulation and phonological skillsading toreduced intelligibility and difficulty
effectively communicatingk.R. hadreceivedweekly speech therapy during the school year, and
the IEP recommended sbentinue to receive weekly speeckerdpy the following year. (RR56-

57, 367.)The IEP also noted that K.R. had excellent oral processing, followed step by step
directions and class routines, and played well with others. (R. 356.)

On January 19, 2018, Plaintiff and Ktestified atanother hearing before the ALK.R.
testifiedthat she wasstill learning her lettetrsand she likd recess and playing with friends. (R.
79.)Plaintiff testified thaK.R. was repeating first grade that yeandK.R. still could not identify
all the leters or their sounds. (R. 75-76, 85, 92.)

On February 21, 2018, K.R.'s firgtade teacher, Mr. Mike, filled oua teacher
guestionnaire(R. 375.) It was his second year teaching KIR) Using the same rating system
as Ms. Collins, Mr. Mikefound that K.R. had three serious problems in acquiring and using
informationand two serious problems in attending and completing .téRks87677.) He wrote
that K.R. was “independent and high functioning within our classroom routines and rules. She is
doing well in problem solving in math, and excellent in reading comprehension when a story is
read aloud”; howevershehad “great difficulty in retaining information needed for decoding
unfamiliar wods, writing and spelling unknown words and remembering sight word)Ir§
addition,K.R. was “simply unable to complete grade level work independently.” (R. 817.)

Mike found K.R. had no seriousrpblemsin interacting and relating with otherbut K.R.



“sometimes [had] issues w/language/vocab” that kept “her from communicatémgbting
w/other kids.” (R. 378.) Mr. Mike could understand almost all of K.R.’s speech when the topic of
conversation was known or after repetition, and he could undeistaim2/3 of her speeathen
the topic wasinknown. (R. 379.)
Il. ALJ’s Decision

On May 9, 2018, the ALJ issued aritten opinion findingk.R. “has not been disabled as
defined in the Socigbecurity Act since September 30, 2013, the date the application was filed.”
(R. 39.)The ALJ addressed the thrstep sequential evaluation process used to determine whether
an individual under the age of 18 is disabled: (1) whe{lier was engaging in substantial gainful
activity (which, of course,as ayoung childshewas no}; (2) whetherK.R. hada medically
determinable impairmeiir combination of impairmenthatwas “severe”; and (3) wheth&.R.
hadan impairment or combination of impairments that oremedically equaldthe severity of a
listing, or that functionally equedl alisting. (R. 16-17, citing 20 C.F.R8 416.924(a)d).) If the
answerto Step Onds noandthe answers t&teps Two and Tieeare yes, and the claimant’s
impairmentmeets the duration requiremetite claimant will be found disableditherwise, the
claimant will be found not disabled0 C.F.R. §816.924(a)The duration requirement is the same
for minors and adults: thenpairment“must have lasted or must be expected to last for a
continuous period of at least 12 montH&0 C.F.R. § 416.909.

At Step Two, the ALJ founHl.R. had the following severe impairments: history of hypoxic
encephalopathy, epilepsy, asthma, andesh and language delafR. 19.) At Step Three,
however, he ALJ determined th#t.R.’s impairmentdid notmeetor medically equal the severity

of a listed impairmenor functionally equal the severity of a listi&. 19-21.)



To functionally equal the severity aflisting, the claimant’s impairment or combination
of impairments must result in “marked” limitations in two of #itedomains of functioning or an
“extreme” limitation in one of the domaifisSee 20 C.F.R.§ 416.92a(d). The ALJfound that
K.R. had less than marked limitations in the domains of acquiring and using informaéindiregt
and completing tasks, interacting and relating with others, caring for henselhealth and
physical wellbeing and no limitatiesin moving about and manipulating objediR. 23.) The
first three domains are relevant to Plaintiff's appeal.here

The ALJfound“the evidence does not support marked limitationacquiring and using
information becausé[tlhough the claimant’s speech and language delay has imposed some
limitations. . . her math skills have improved, her oral comprehension was noted to be excellent,
[ ] her school did not indicate the nefedl special education servigeésand her most recent IEP
indicated she wa%nly seekng speech therapy once a mait(R. 31.) The ALJacknowledged
K.R. made minimal progress speech therapy 2013 and2014, buthe ALJ focused on reports
from 2017 showing K.R. had normal speech and Mr. MiR818 opiniorthat hecould understand
K.R.’s speech almost all the time when the topic of conversation was k(fewa, 23-24.)The
ALJ found that Plaintiff's testimony that KR. wasrepeatingfirst gradewas underminecdoy the
May 2017 IEP, MrMike’s opinion, and notegrom 2015 and 201édicating that K.R.’s school
did not think K.R. needespeech therapyR. 30 and R. 25, citing R. 711, 716, 721.)

In the domain ofnteracting and relating with others, the Adcknowledgedhat K.R.had
speechdeficits that made idifficult for her toeffectively communica&in the academic setting.

(R. 34.)However the ALJ relied orirecent testindthat] showed the claimant hadjeappropriate

7A marked limitation “interferes seriouslydnd an extreme limitation interferes “very serioushyith a
child’s ability to independently initiate, sustain or complete activi€sC.F.R.88 416.926a(e)(2), (e)(3A “less
than marked limitation” means a child’s impairment does not “interferafjusdy with [her] ability to independently
initiate, sustain, or complete activitie$d.



oral motor, voice and fluency skilts(ld.) In addition, the ALJ noted that Plaintiff testified she
could understand K.R. most of the time, &hd Mike found less than marked limitations in this
domain. (d.)

With regard toattending and completing tasks, the ALJ noted both Mr. Mike and Ms.
Collins found K.R. had problems completing classwork and homework. (R. 32.) However, the ALJ
relied on Mr. Mike’slater opinion, whichthe ALJ found“indicated an improvement in the
claimant’s problems in this domdimnd “showed no limitations with the rest of her activities with
attending and completing task§R. 3233. Thus,the ALJ concludel that “therecord suppoféd]
no more than a finding of less than marked limitatigR.”33.)

TheALJ gaveMr. Mike’s opinion “great weight” because it wakie most recent Teacher
Questionnaire in the fileand he hadaught KR for two yeargR. 27.) By contrast,lhie ALJ gave
“some weight” tahe March 201Geacher questionnaicmmpleted by Ms. Collinbecausémore
recent records from Mr. Mike indicate improvenieahd the more receniEP “showjed] the
claimant was in regular education and only receiving speech therapy once & i1fiRn2®.)The
ALJ alsogave only“some weight’to the December 2013 and July 20dginions of the non
examining State Agency medical consultahtst K.R. had marked limitations in interacting and
relating with othershbecauséthese findings were consistent with the evidence that was available
at thetime they were renderédyut later evidence “showed only less than marked limitations” in
this domain(ld.) Thus,the ALJfoundK.R. was not disabled from September 30, 2013, the date
the application was filedhrough May 9, 2018he date of thepinion.

[II.  Analysis
Plaintiff now seeks reversal and remand of the ALJ’s opinion. The Coeaviasw of the

ALJ’'s decision “is deferential; we will not reweigh the evidence or substitute our judémnent



that of the ALJ.”"Summers v. Berryhill, 864 F.3d523, 526 (7th Cir. 2017).The ALJ’'s decision

will be upheld if supported by substantial evidence, which means such relevant evidence as a
reasonable mind might accept as adequate to support a conélusafiyk, 923 F.3dat 496
(internal citations and quotations omitfetiALJs need not address every piece of evidence in the
record, but an ALJ may not ignore an entire line of evidence contrary to her’riteigaas v.

Saul, 953 F.3d 461, 467 (7th Cir. 202@ternal citation omitted).

In this case, however, the ALJ appearedverlook most of the evidence of K.R.’s
impairments preceding the 2017 IEP, despite ruling that K.R. did not meet the definition of
disability sinceSeptember 30, 201Rather than evaluate the entire period dR ks alleged
disability, the ALJ dismissedarlierevidence of the severity of K.R.’s disability because the ALJ
found later evidence of improvement. As the definition of disabikipuld be met if K.R.’s
impairmeng met or functionally equaled lesting for a continuous period of at least 12 manth
the ALJ erred byignoring evidence froomore than three yearsf K.R.'s alleged period of
disability. See 20 C.F.R. 8 416.924(3)416.909 Most importantly the ALJfailed to adequately
evaluateMs. Collins’ March 2016opinion and the norexamining State Agency opinions from
December 2013 and July 2014.

The ALJ stated that she gave only “some wéigbtMs. Collins March 20160opinion
because “more recent recdrds Mr. Mike’s February 2018 evaluation and the May 2017 4EP
“indicate improvement.” (R. 29However, whether or not K.R. improved toward the end of her
alleged period of disability does not excuse the ALJ’s failure to adthredémitationsearlier
assessed by Ms. Collins. Ms. Collins opirleat K.R. hadmultiple serious problems in acquiring
and using information and very serious problems in attending and completing tasks, which the

Appeals Council explaineddicated K.R. was more limited théme ALJ’s findings of less than

1C



marked limitations in these aredss findings ofmarked limitations in two of theix domains of
functioningfor a continuous period of at least 12 months would lead to a finding that K.R. was
disabled, he ALJ'sfailure to adequately address the finding®/lis. Collins’ opinion leaves the
Court “unable to conclude that the ALJ’'s determination [ikdR.] was not disabled at any point
during the [alleged period of disabilityyas supported by substantial evidehc@lalker v.
Berryhill, 900 F.3d 479, 484 (7th Cir. 2018). Accordingly, remand is warranted on thisSeasis.
also Calhounv. Colvin, 959 F.Supp.2d 1069, 10756 (N.D. lll. 2013) (remanding where the ALJ
focused on the asserted absence of a disabiliy the date of théearingand failed to evaluate
whether the claimant was disabled for any earliembath periodf

Smilarly, instead of evaluating whether the State Agency opingmsessg K.R. with
marked limitations in interacting and relating with othwese supported by the evidence at the
time the opinions were issued, the Adtatedsimply that she gave only “some weight” toshe
opinions because later evideneefrom 2017 and 2018- “showed only less than marked
limitations” in this domain.(R. 29.) The Commissioner contends that the ALJ adequately
explained why she gave some weight to the state agency opinions, including that K.R.’s ability to
relate to others improved as her speech delay improved, as shown by the 201 7NERVEkd's
evaluation (D.E. 24:Gov.’sMem. in Supp. of Motat 7.)However, as with Ms. Collins’ opinion,
the ALJ'sreliance on later evidende show improvementloes not cure thALJ’s failure to
evaluate whether K.R. was disabled during anothan&@th period earlier iher alleged period

of disability. Thus, the ALJ’s failure to adequately addréss State Agency opinigralsoleaves

8In its response, th€ommissionemlrgues thaMs. Collins’ opinion did not reflect marked limtionsin
acquiring and using information and in attending and completing. @Xks 24:Gov.’sMem. in Supp. of Motat 4.)
We decline to consider that argument becauséatdtes the rule oEecurities & Exchange Commission v. Chenery
Corp., 332 U.S. 19467 S.Ct. 1760, 91 L.Ed. 1995 (1947), because thésAddcision cannot be defended on a basis
not articulated in her ordérHardy v. Berryhill, 908 F.3d 309, 313 (7th Cir. 2018)

11



the Court “unable to conclude that the ALJ’s determinatiat[K.R.] was not disabled at any
point during the [alleged period of disabilityhs supported by substantial evideh&&al ker, 900
F.3dat484°

CONCLUSION

Therefore the Courtgrants Plaintiff's requestfor remand D.E. 13) and deniesthe

Commissionés motion to affirm. D.E. 23.)

ENTER:

St 4. Foa—-

GABRIEL A. FUENTES
United States Magistrate Judge

DATED: June 11, 2020

9Although this Court is remanding based on the ALJ's failuradiequatehaddress evidendeom the first

few years of K.R.’s alleged period of disability, on remand, the ALJ should alsavr&vie’'s grade level and
performance during the 2042018 schooyear. At the hearing in the winter of 2018, Plaintiff testified that K.L. was
repeating first grade. That testimony is consistent with Ms. Collins’ repdirigsthat she taught K.L. kindergarten
during the 2018016 school year and Mr. Mike’s report stating that 2RQ¥8 was his second year teaching first
grade to K.L.Neverthelessthe ALJ found Plaintiff's testimony that K.R. “was repeating the 1st grade . . netas
supported by the May 2017 IEP nor by Mr. Mike's Teacher Questiorihainéich the ALJ believedshow[ed] the
claimant was in regular education and only receiving speech therapy once a month-3@RRA23t currently stands,
this determinations inconsistent with the evidence, and the ALJ should more fully explainghidusion on remand.
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