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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LISA S, )
)
Plaintiff, )
) No. 19C 862
V. )
) Magistrate Judge Jeffrey Cummings
ANDREW SAUL, )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Claimant Lisa S. (“Claimant®)brings a motion for summgajudgment to reverse the
final decision of the Commissioner of Social Security (“Commissioner”) that denied her
application for a period of disdlby and Disability Insurance Befits (“DIBs”) under the Social
Security Act. 42 U.S.C. 88416(i), 402(e), attB. The Commissioner has filed a cross-motion.
The parties have consented te ttrisdiction of the United Stat&sagistrate Judge pursuant to
28 U.S.C. 8636(c). This Court has jurisdicttorhear this matter pursuant to 42 U.S.C.
88405(g) and 1383(c)(3). For the reasons stagdolv, Claimant’s motion for summary
judgment [14] is denied, and the Commissionaration for summary judgment [20] is granted.
. BACKGROUND

A. Procedural History

On February 18, 2015, Claimdited a disability applicatn alleging a disability onset

date of February 11, 2015. Her claim was denied initially and rgmmmsideration. On

! Northern District of lllinois Internal Operatingdtredure 22 prohibits listing the full name of the Social
Security applicant in an opinion. Therefore, only the claimant’s first name shall be listed in the caption.
Thereafter, we shall refer to Lisa S. as Claimant.
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December 14, 2017, an Administrative Law Juff@é¢.J”) issued a written decision denying
benefits to Claimant. The Appeals Countghied review on December 13, 2018, making the
ALJ’s decision the Commissioner'séil decision. 20 C.F.R. 8404.985(s¢e als@Zurawski v.
Halter, 245 F.3d 881, 883 (7th Cir. 2001). Claimamtsequently filed thiaction in District
Court on February 11, 2019.

B. Medical Evidence

1. Evidence From Claimant’s Treatment History

The medical record shows a treatment history for physical conditions such as asthma,
heart disease that includemgocardial infarction, and a numbaf other minor complaints.
Claimant, however, challenges the ALJ’s coasidion of her mental condition and not her
severe physical impairmertsThe Court therefore only reviewlse parts of the medical record
and Claimant’s testimony thabncern her mental health.

Claimant experienced variotraumas in her childhood in @éodia, including having to
live in a jungle for a period dime before escaping to Thaild and eventually to the United
States. Prior to her alleged onset date,vgas hospitalized in September 2012 after she
attempted to commit suicide by cati herself with a knife. Shequired 22 stitches but refused
to take the antidepressant medication thatneesmmended to her. (R. 600). After she was
released from the hospital, Claimant wasquidally treated by psycairist Dr. Ageel Khan
until May 2014. Dr. Khan’s last treatment note of May 10, 2014 states that her depressive
disorder was in partial remission and directedii@ant to continue king the antidepressant

medication Prozac. (R. 324). .Iahn noted no suicidal ideation, a euthymic mood, logical

2 The only exception to this is that Claimant complainstthaALJ failed to include all of her physical restrictions
in the Step 5 hypothetical question that she submitted teottational expert. That does not require a review of the
medical record for the reasons described beilafng at Section 111(D).
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thought processes, and intaohcentration and memoryld(). Claimant disontinued treatment
with Dr. Khan after he asked herdgo out with him socially. (R. 493).

Claimant next sought psyétric treatment on October 1, ZRwith Dr. Gregory Hawley.
Dr. Hawley stated that Claimahad stopped taking Prozac aftbe terminated her treatment
with Dr. Khan. Claimant was experiencing tetvéss, anhedonia, and mild irritability at her
initial consultation andxpressed feelings of hopalsness, despair, andsgiae suicidal ideation.
(R. 493). Dr. Hawley diagnosed her with a maligbrder, non-specific anxiety, post-traumatic
stress disorder (“PTSD”)na assigned a GAF score of 5(He prescribed Lexapro (sertraline)
for depression, Zolpidem to imgre her sporadic sleep, and regonended that she begin weekly
psychotherapy sessions. (R. 496).

Claimant was somewhat improved at hekt consultation on November 25, 2015. In
particular, her suicidal ideation was “signdntly reduced” and she had “no despair or
agitation.” (R. 487). Dr. Hawley increasee tthosage of Lexaprond Claimant reported on
January 20, 2016 that her anxiety and mood symptwere better contiled. (R. 970). Dr.
Hawley stated that she was only at a “low” risk for suici(ie. 971). These improvements
continued to be present at the next session gn9y12016, and her irritability had been slightly
diminished as well. (R. 967).

Claimant’'s symptoms, however, were natays progressively impved. She reported
increased anxiety and mood probkeim several subsequent coratibns, and Dr. Hawley added
the medication Abilify to her Lexapro on July, 2016. (R. 961-63). Claimant reported in

August 2016 that her symptoms had “significantly improved” withrieis medication. (R.

3 “The GAF score is a numeric scale of 0 througB lised to assess severity of symptoms and functional
level.” Yurt v. Colvin 758 F.3d 850, 853 (7th Cir. 2014).
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958). She was more active at home and was laiterto tolerate stes. Those improvements
continued throughout the rest of 2016. (R. 952-60). Dr. Hawley increased dosages of Abilify
and Lamotragine, and Claimant reported on February 23, 2017 that she had additional
improvements with “irritability, sep, and reactivity.” (R. 946Dr. Hawley noted in his last
treatment note of June 2, 2017 that Claimantioaed to experience those improvements. (R.
940).

Many of Dr. Hawley’s notes show that Gtant was also receing individual therapy
with psychologist Dr. Brittany i®w. A letter signed by Dr. Snostates that she began treating
Claimant on May 3, 2016, but thecoed does not contain any of her treatment notes. Prior to
that, Claimant was also treated by psychabBir. Kelley Hird from August 2015 through the
start of treatment with Dr. Snow in May 2016. fohtunately, Dr. Hird’s teatment notes are also
missing from the record.

2. Evidence From the State Agency Experts

On July 1, 2015, Dr. Howard Tin issued pod for the Commissioner on Claimant’s
mental impairments. He found that her affeetilisorders under listg 12.04 were severe and
that they created mild limitatis in Claimant’s activities afaily living (“ADLSs”) and social
functioning; a moderate restrioti in maintaining conceration, persistence, or pace; and that no
episodes of decompensation had occurred.Tibrfound that Claimant would experience a
number of additional limitations her functioning. These included moderate restrictions in
carrying out detailed instructionsiaintaining regular attendance, and setting realistic goals on
her own. Dr. Tin concluded that Claimanutbcarry out unskilledvork and interact
appropriately with the public, wk with supervisors, and respoagpropriately to changes in her

work setting. (R. 74-75). Dr. Darrell Snydmnfirmed these findingsn reconsideration on
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January 4, 2016, though he added a severe grdiggirder under listing 12.06 to Claimant’s
mental impairments. (R. 88, 93).

On June 19, 2015, consulting expert Dr. JBrauer examined Claimant and issued a
report. Dr. Brauer noted th@aimant told him that she watressed because her son had
dropped out of school; she believed her husband had been unfaithful; and she had suffered a
heart attack. Claimant stated that she had taecommit suicide in 2012nd had also attempted
to do so in 2015. Claimant stated that sheé i@hobbies and was not socially active. Dr.
Brauer noted that she was calm and alert, wdlsoniented to place and time, and her affect was
generally appropriate. Claimaméad not experienced any recsaicidal ideation and did not
have homicidal thoughts. Her concentratiorswéthin normal limits, and she could perform
digit span tests, and serial sesavith a slow response. Howey€laimant’s “general fund of
knowledge” was poor, as was her capafor abstraction. Claimanold Dr. Brauer that she did
not believe she could manage her funds, aragheed with that conclusion. Dr. Brauer found
that Claimant’s presentation of her condition largely reflected her real condition, which he
diagnosed as an adjustment disond#h a depressed mood. (R. 413-16).

3. Evidence From Treating Physicians

Three treating psychologicaxgerts submitted statementsoab Claimant’s condition.

Two were merely brief statements that the Abdsidered as medicapinions. On October 1,
2015, Dr. Gregory Hawley undertook emtial mental evaluation aflaimant. He noted that she
claimed to be suffering from “hofessness, despair, amdermittent passiveuicidal ideation.”

(R. 493). Dr. Hawley diagnosed Claimant watimood disorder and anxiety and assessed a GAF

score of 50. (R. 495-96).
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On June 29, 2017, Dr. Brittany Snow issuegthart “To Whom It May Concern” letter.
Dr. Snow stated that she hadated Claimant for a major depséve disorder weekly since May
3, 2016. Claimant had experienced sympteoth as suicidal ideation, depression, and
anhedonia and was recommendeddntinue with therapy.

Treating psychologist Dr. Klg Hird examined Claimanbn August 18, 2015 and issued
a mental health evaluation. Dr. Hird statedt she was unable to use standard testing
instruments on Claimant — whoa$ Cambodian origin — becariter reading skills were too
undeveloped to permit such tests. Dr. Hirekaluation consisted largely of a summary of
Claimant’s statements. These include self-repafrgshistory of cuttig and hitting herself; a
depressed and irritable moodgfings of helplessness and hiegsness; and a high level of
anxiety in work settings. Dr. Hi diagnosed Claimant with a jpadepressive disorder but did
not make any functional assessments.

On June 16, 2016, however, Dr. Hird issaddrmal mental furtonal assessment for
Claimant. Dr. Hird noted that she was “oftncidal” and was “verglependent on others for
basic self care and decisionkimay.” (R. 561). Dr. Hird alsassessed far greater mental
restrictions than the state-agency experts had.d&me found that Claimant had an “extreme”
restriction in her ADLs and “marki limitations in both socialudnctioning and in her ability to
maintain concentration, persiste, or pace. (R. 563).c8ordingly, Dr. Hird found that
Claimant would not be able to meet competistendards in 17 out of 25 functional categories.
These included her ability to understand detaitsttuctions, interact with the public, get along
with co-workers, and make simple work deors. (R. 561-62). Despite that, Dr. Hird

concluded that Claimant’s conidih would “never” cause her to be absent from work. (R. 564).
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4. Evidence From Claimant’s Testimony

Claimant appeared at the administrative hearing on July 18, 2017 and described her
condition to the ALJ. Claimaneéstified that she last worked on February 11, 2015, when she
passed out at her last job and dot return. She stated ttsdte could no longer work due to
asthma and a “problem with nmgalth,” which she clarified tmean a rash that comes on when
she is stressed. (R. 25). Claimant only byidféscribed the effects ber depression. She
stated, for example, that Witut her psychotropic rdéations she experienced a “bad mood”
that left her “mad” with her tlee sons and made it difficult be around others. (R. 28-29). She
was hospitalized in 2012 after trying to amsuicide by cutting herself and now scratches
herself when she feels nervous. (R. 41-42).

Claimant also described a limited scopd&ef ADLs. She has no friends and does not
socialize with anyone. She does not open her earal her husband pays all the bills. (R. 32).
Claimant explained that she ddeadittle bit” in the kitchen bufailed to describe what that
included. (R. 33). Claimant’s hoand confirmed that she ordinarffyst keep[s] to herself” at
home, does not like to be around other people, anly taeeves home by herself. (R. 49, 51-52).

5. Evidence From the Vocational Expert

A vocational expert (“VE”) was also presatithe hearing. The ALJ asked the VE at
Step 5 to consider a person of Claimant’s ageication, and work history. She also limited
such a person to Claimant’s physical RF@ #ée following mentalork restrictions:

Due to mild restrictions in understand, remembering, aapplying information,

mild limitations in interachig with others, moderatamitations in concentrating,

persisting, or maintaining pace, and niitditations in aépting oneself, and

limiting the person to work that involvechgple instructions, simple routine tasks,

occasional changes in the workplactisg, and simple decision making.

Starting with those restrictions, all the pasirk was at least semiskilled so that

would not be available. Would there be unskilled jobs and, if so, the numbers in
the national economy?
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(R. 55). The VE testified that 20,000 jobs were lade to such an indidual as a routing clerk;
27,600 jobs were available as a bench askendnd 39,300 jobs were available as an
electronics worker. (R. 56).

C. The ALJ’'s Decision

On December 4, 2017, the ALJ issued a decisnming that Claimantvas not disabled.
Applying the five-step sequentialawgsis that governs disabiligtaims, the ALJ found at Step 1
that Claimant had not engaged in substantiedfgbactivity after heralleged onset date of
February 11, 2015. Her severe impairments at Stapluded coronary artery disease, asthma, a
major depressive disorden@PTSD. Claimant also had the non-severe impairments of
hypertension, anemia, hypothyrati, and gastrointestinal reX disease. None of these
impairments met or medically equdla listing at Step 3 either singly or in combination. As part
of the Step 3 analysis, the ALJ applied the “special technique” set out in 20 C.F.R. § 404.1520a
for evaluating mental disorders. She found laimant suffered &m a mild limitation in
understanding, applying, or rememibgrinformation; in her abilityo interact with others; and
in her capacity for maintaining herselfhe Claimant had a morge restriction in
concentration, persistence, or maintaining pade.episodes of decompensation were present.

Before moving to Step 4, the ALJ consel@iClaimant’s descrifan of her symptoms
and found that it was not fully supported by tigective record. The ALJ also evaluated the
medical opinions of several experts. Shsigned “great” weight to the state-agency
psychologists, who found that Claimant suffefiean mild limitationsin her ADLSs, social
functioning, and in her ability tmaintain concentration, persisten or pace. By contrast, the

ALJ gave little or no weight to all of the psydbgists who examined or treated Claimant. These
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included consulting expert Dr. Bray treating psychiatrist Dr. Mdey, treating psychologist Dr.
Hird, and therapist Dr. Snow.

Based on these findings, the ALJ determined @laimant had the RFC to carry out light
work as that term is defined in 20 C.F§304.1567(b), except that additional exertional and
non-exertional restrictions were also found. Ehesluded mental lint@tions stemming from
Claimant’s severe disordersaépression and PTSD. The ALatsd that Claimant would be
“limited to work that involves siple instructions. She is limited simple, routine tasks. She
can have occasional changes in the workplacegetEhe can have simple decision-making.”
(R. 105). After questioning the VE, the ALJ foundséép 4 that Claimantould not be able to
carry out her past relevant work as a receiviegkslinspector/adjustor, @s an order filler.

After the ALJ posed her hypothetical question, thet&ified that Claimat would be able to
work as a bench assembler, routing clerk, oelantronics worker. Baed on that testimony, the
ALJ found at Step 5 that Claimamnas not disabled. (R. 100-113).

. LEGAL ANALYSIS

A. The Social Security Administration Standard

In order to qualify for disabtly benefits, a claimant must demstrate that he is disabled.
An individual does so by showing that he cariiemgage in any substantial gainful activity by
reason of any medically determimalphysical or mental impairmewhich can be expected to
result in death or which has lasted or camtpeeeted to last for a continuous period of not less
than 12 months.” 42 U.S.C. 84243(d)(1)(A). Galmctivity is defined as “the kind of work
usually done for pay or profit, whether or @oprofit is realized.” 20 C.F.R. 8404.1572(b).

The Social Security Administration (“SSA&pplies a five-step anais to disability

claims. 20 C.F.R. 8404.1520. The SSA first cdes whether the claiant has engaged in
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substantial gainful activity durg the claimed period of disaityl. 20 C.F.R. 8404.1520(a)(4)(i).
It then determines at stepdwvhether the claimant’s physiaal mental impairment is severe
and meets the twelve-month dtion requirement noted abov20 C.F.R. 8404.1520(a)(4)(ii).

At step three, the SSA compatls impairment or combinatiasf impairments found at step

two to a list of impairments identified in the régtions (“the listings”). The specific criteria that
must be met to satisfy a lisfj are described in Appendix 1tbe regulations. 20 C.F.R. Pt. 404,
Subpt. P, App. 1. If the claimant’s impairmentset or “medicallyequal” a listing, the

individual is considered to be disabled, andahalysis concludes. Iféhisting is not met, the
analysis proceeds to step four. 20 C.F.R. 8404.1520(a)(4)(iii).

Before addressing the fourskep, the SSA must assessaimhnt’s residual functional
capacity (“RFC”), which defines his or her etx@nal and non-exertionabpacity to work. The
SSA then determines at step four whether tharant is able to enga in any of his past
relevant work. 20 C.F.R. 8404.1520(a)(4)(iv). ¥ ttlaimant can do so, he is not disablid.

If the claimant cannot undertake her past wir&, SSA proceeds to stépe to determine
whether a substantial number of jobs exist thatcthimant can perform iight of her RFC, age,
education, and work experience. dlividual is not disabled ifie or she can do work that is
available under this standiar 20 C.F.R. 8404.1520(a)(4)(v).

B. Standard of Review

A claimant who is found tbe “not disabled” may chahge the Commissioner’s final
decision in federal court.udicial review of an ALJ’s écision is governed by 42 U.S.C.
8405(g), which provides that “[t]he findings thle Commissioner of Social Security as to any
fact, if supported by substanteidence, shall be conclusive.” 42 U.S.C. 8405(g). Substantial

evidence “means — and means onfguch relevant evidence ageasonable mind might accept

10
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as adequate to support a conclusiomiéstek v. Berryhi)l139 S.Ct. 1148, 1154 (2019)yoting
Consolidated Edison Co. v. NLRBO5 U.S. 197, 229 (1983). A coweviews the entire record,
but it does not displace the ALJ’s judgment byeghing the facts or by making independent
symptom evaluationsElder v. Astrue529 F.3d 408, 413 (7th Cir. 2008). Instead, the court
looks at whether the ALJ articulated an “accueatd logical bridge” from the evidence to her
conclusions.Craft v. Astrue539 F.3d 668, 673 (7th Cir. 2008). iFhequirement is designed to
allow a reviewing court to “assess the validitytted agency’s ultimate findings and afford a
claimant meaningful judicial review.5Scott v. Barnhart297 F.3d 589, 595 (7th Cir. 2002).
Thus, even if reasonable minds could differ awhether the claimant is disabled, courts will
affirm a decision if the ALJ'®pinion is adequately expteed and supported by substantial
evidence.Elder, 529 F.3d at 413 (citation omitted).
[ll. DISCUSSION

Claimant argues that the ALJ erred by (hyfnhg at Step 3 thdter mental impairments
did not meet or equal listind.04 and 12.06; (2) assigning inappiag@ weights to the expert
reports of Dr. Hawley, Dr. Hird, Dr. Bauemé@the state-agency p$ylogical experts; (3)
fashioning an erroneous RFC; and (4) notudaig all of Claimant’s limitations in the
hypothetical questions posed to the VE at Stefpor the reasons stated below, the Court
disagrees with each of these claims.

A. The ALJ Did Not Err at Step 3

The ALJ found at Step 3 that Claimant’snted disorders did naheet or medically
equal listing 12.04 (depression) or listing 12.06 (atyi A claimant mestthese listings, in
relevant part, when she has one extreme or twieaddimitations in the Paragraph B criteria of

understanding information, carifigr oneself, interacting witbthers, and in concentration,

11



Case: 1:19-cv-00862 Document #: 29 Filed: 09/04/20 Page 12 of 36 PagelD #:1354

persistence, or pace As noted abovesupraat Section I(C), the ALbund that Claimant did
not meet a listing because she had a modegatgction in heconcentration and mild
limitations in the remaining Paragraph B factors.

An ALJ is required to do three things at Step 3: (1) identdyagbpropriate listing by
name, (2) give more than a perfunctory analgéige issues involv and (3) “consider an
expert’s opinion on the issueBarnett v. Barnhart381 F.3d 664, 670 (7th Cir. 2004ge also
Cirelli v. Astrue 751 F.Supp.2d 991, 1002 (N.D.lll. 2010). Claimant concedes that the ALJ
properly identified listings 12.04 and 12.06 bahtests her compliance with the second and
third of these requirements.

A listing discussion is perfunctory wham ALJ “provides nothing more than a
superficial analysis” of the listing’s criteridice v. Barnhart384 F.3d 363, 370 (7th Cir. 2004).

Far from being perfunctory, the Als discussion of Claimant’s m&l disorders at Step 3 was

“ The listings contain three categories for evaluatiegtal impairments. The Paragraph B factors are
used to assess a claimant’s functional limitatiddscause the ALJ’s decisionaw issued in December
2017, she correctly referenced the new paragraph B ariteat apply to claims filed on, or claims that
were pending as of, January 17, 205£e81 Fed.Reg. 66,138 (Sept. 26, 2016). The old paragraph B
factors addressed a claimant’s (1) activities of daiindjy(2) social functioning, (3) ability to maintain
concentration, persistence, or pace, and (4) epssofidecompensation. The Court notes that Claimant
mistakenly claims that the old Paragraph Bdextpply in this case. (Dckt. #15 at 5 n.3).

® The Commissioner emphasizes that Step 3 wegoh “short cut” in a disability analysiSee

Washington v. Barnhard13 F.Supp.2d@84, 793 (E.D.Tex. 2006) (describing Step 3 as a “short cut” that
can identifydisability without moving to Step 4). Thlas no relevance here because the ALJ did not
find that Claimant met a listing at Step 3. T@@mmissioner also argues that it is “simply impossible”

for an ALJ’s decision to be remanded on a listsgle as long as the analysis continues beyond Step 3
and properly addresses the claimant’s functional capa€ity Court rejects this assertion. A number of
decisions do what the Commissioner claims is “isgdole”: namely, remand SSA decisions based solely
on a Step 3 errorSege.g, Reynolds v. Comm. of Soc. $d@4 Fed.Appx. 411 (6th Cir. 201 8nell v.
Comm. of Soc. SedNo. 215 CV 11063, 2016 WL 1128421 (E.D.Mich. Feb. 17, 202&3hin v. Colvin

No. 1:12 CV 909, 2013 WL 3791439 (N.D.Ohio July 18, 2013).

12
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comprehensive. She devoted substantial paragrapeach of the functional areas of Paragraph
B to find only mild or moderate restrictions in Claimant’s understanding, remembering, or
applying information; interactiowith others; concentration, pergnce, or pace; and ability to
adapt and manage herself. The ALJ suppasath of her conclusiory citing Claimant’s
testimony, her written function statements, the findings of meeigzerts, and some of her
mental functioning tegesults. (R. 104).

Claimant overlooks everything that the ALJ sthon these issues and claims instead that
the ALJ would have reached a ditfat result if she had “propgrinvestigated all the medical
evidence of record.” (Dckt. #15 at 5). Howgwelaimant makes notampt to support this
conclusory allegation: she negthcites any part of the rebin her Ste® argument nor
challenges (or even acknowledges) the ALJ’'s Paragraph B assesandrsise mistakenly
relies on the pre-2017 Paragraph Btéas that do not apply to hease. (Dckt. #15 at 5 and n.5).
Claimant cannot show that the ALJ incorrecbsessed the criteria of listings 12.04 and 12.06
by overlooking the ALJ’s actlifindings and citing no evidence to dispute thebee Puffer v.
Allstate Ins. Cq 675 F.3d 709, 719 (7th Cir. 2012) (explag that conclusory or undeveloped
arguments are waived).

Claimant may have thought that she wlad need to make an evidentiary argument
because she asserts in her reply briefttteCommissioner has the burden to show that
substantial evidence confirms the Step 3 analysisupport, Claimantites a regulation stating
that the ALJ is the person “responsible for makihe determination atecision about whether
you [claimant] meet the statutodgfinition of disability.” 20C.F.R. § 404.1527(d)(1). This
regulation only signifies that an ALJ is therson who decides whether a claimant meets a

listing; it does not mean that the Commissionerthasurden of proof to giify an ALJ’s Step 3

13
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finding. That onus rests with Claimant becatleindividual seeking disability benefasvays
“has the burden of showing thiais impairments meet a lisgnand he must show that his
impairments satisfy all of the various criteria specified in the listiiRjifaudo v. Barnhart458
F.3d 580, 583 (7th Cir. 2006) (citingaggard v. Apfel167 F.3d 376, 380 (7th Cir.19993Ee
alsoBriscoe ex rel. Taylor v. Barnhad?25 F.3d 345, 352 (7th Cir. 200}ating that a claimant
“bears the burden of proof at steps one throughYoun fact, an ALJ does not err at Step 3 by
failing to identify the appropriate listing whéme claimant does npresent evidence showing
that she meets or equals a listingnox v. Astrue327 Fed.Appx. 652, 655 (7th Cir. 2009).
Claimant also argues that the ALJ failecctanply with the third Step 3 requirement
because the ALJ did not call a medical expetestify about listings 12.04 and 12.06 at the
hearing and — according to Claimant — the Abldyed doctor” by relying on her own medical
judgment. See Myles v. Astrué82 F.3d 672, 677 (7th Cir. 2009) (stating that an ALJ may not
“play doctor” and reach medical findings in thiesence of supporting meel evidence). While
the Court agrees that an ALJ must considesxaert’s opinion on the listing issue because it
involves a medical judgmerBarnett 381 F.3d at 670, Claimant oveoks that such medical
evidence was present here even without a testjfgkpert. In partidar, the state-agency
experts Dr. Tin and Dr. Snydewdnd that Claimant did not meet a listing because she had only
mild or moderate limitations in her Paragraph B functional categories. It is well established that
an ALJ is entitled to rely on ¢éhfindings of state-agency expetd decide whether a claimant
meets a listing at Step Heege.g, Sheck v. Barnhar857 F.3d 697, 700 (7th Cir. 200&Kmnox,
327 Fed.Appx. at 65%;sillag v. Berryhill No. 1:16 CV 02750, 2017 WL 5152697, at *1

(S.D.Ind. Oct. 3, 2017). The ALJ considered thgnorés at a different poinn her analysis, but

14
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that does not require remand becalitsis proper to read the AL's decision as a whole” instead
of in discrete partsRice 384 F.3d at 370.

Claimant does not address what the state@gexperts stated itmeir reports. Instead,
she cites two cases that shdrakshow that the ALJ’s Stepdéscussion was inadequate. She
relies onWilder v. Chater65 F.3d 335, 337 (7th Cir. 1995) for the proposition that “severe
depression is not the blues. laisnental illness” that must lassessed by a psychologist. That
is what took place here, however, when Dr. dmal Dr. Snyder evaluated her severe impairment
of depression, and Claimant ateo evidence to dispute thosedings for the reasons stated
below in Section I11(B)(4) Claimant also citeRibaudq 458 F.3d at 583, for the quote that an
ALJ’s “failure to make an assessment of . . ntakillness” requires renma at Step 3. (Dckt.
#15 at 6). Ribaudofound that an ALJ’s mere reliance o thpinions of the ate-agency experts
for the listing issue was insuffemnt when the ALJ (1) did not id&fy the relevant listing and (2)
did not consider contrary evidence relevardetermining if the clamant met that listingld.

By contrast, the ALJ in this case cited the appate listings for Claimat’'s mental impairments
and assessed the Paragraph B factors at lengtr “special techniggl analysis. Claimant
ignores that analysis, does mite any contrary evidence inhgtep 3 argument, and does not
address any of the Paragrdplfiactors in her memorandum or reply.

If a claimant’s impairment does not meetstitig, the ALJ must determine whether it is
medially equivalent to oneClaimant argues that the ALJ didt address the combined effects
of her physical and mental imipaents on the equivalency issue. However, the ALJ plainly
stated that she did not have an impairnzgritombination of impairments” that equaled a
listing. (R. 103). Claimant statésat the ALJ’s brevity on thissue requires remand, but SSR

17-2p makes clear that “a statement that theviddal’s impairment(s) des not medically equal
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a listed impairment constitutes sufficienti@urlation for this finding.” 2017 WL 3928306, at *4
(March 27, 2017). Claimant furér argues — again, citing no evidence — that the combined
effects of her physical and mental symptomaymepresent an equivalence” and “might” have
led the ALJ to a different conclusi on this issue. (Dckt. #1567). That failgo demonstrate
error by the ALJ: courts do not addresgh undeveloped and speculative allegatiBnfer,
675 F.3d at 719, and a claimant cannot disputegaivalency finding when she does not “make
any serious effort to demnstrate equivalence[.]JRamos v. Astryé74 F.Supp.2d 1076, 1092
(E.D.Wis. 2009).

Finally, Claimant revives hexarlier claim that the ALJ “pleed doctor” when she did not
call a medical expert to testify that Claimantigntal impairments did not medically equal a
listing. This argument ignores SSR 17-2p, whighlaced SSR 96-6p on the issue of medical
equivalence. SSR 17-2p explains that “we doraquire the adjudicatdo obtain ME evidence
or medical support staff input prito making a step 3 finding thtite individual's impairment(s)
does not medically equal a listedpairment.” 2017 WL 3928306, at *4ee also Marvin v.
Comm. of Soc. SedNo. 17-330, 2018 WL 4214339, at *3, n.3 (W.D.Mich. Aug. 10, 2018)
(explaining that SSR 17-2p “has dfeed that an ALJ is not requideto obtain a medical expert’s
opinion before making a findingdhan individual’s impairmestdo not . . . equal a listing
impairment”). Claimant’s motion is ¢nefore denied on the Step 3 issues.

B. The ALJ’'s Assessment Of The Exped Reports Does Not Require Remand

An ALJ must assign specific weightsttee reports of medical expertSee David v.
Barnhart 446 F.Supp.2d 860, 871 (N.D.lll. 2006) (“Theigle given to a treating physician
cannot be implied[.]”). When appinion is not given controllingieight, “the ALJ must explain

the weight given to the coaking physician’s opinion.”Turner v. Berryhil] 244 F.Supp.3d 852,

16



Case: 1:19-cv-00862 Document #: 29 Filed: 09/04/20 Page 17 of 36 PagelD #:1359

859 (S.D.Ind. 2017) (citing 20 C.F.R. 8404.1527(e)(2he ALJ does so by considering (1) the
length of the treatment relationship and frequesfogxamination, (2) the nature and extent of
the treatment relationship, (3) the degree to which the opinion is supported by medical signs and
laboratory findings, (4) the consistey of the opinion with the reat as a whole, (5) whether the
opinion was from a specialist, ang (6ther” factors such as axpert’s familiarity with SSA
guidelines. 20 C.F.R. 8404.1527(c)(2)-(®3g also Simila v. Astrug73 F.3d 503, 515 (7th Cir.
2009).8

In her motion, Claimant states in broad terms that the ALJ erred by not explicitly
mentioning her consideration of each of thestofd. The Commissioner responds by citing the
unpublished opinioschreiber v. Colvin519 Fed.Appx. 951 (7th Cir. 2013) to argue that the
Seventh Circuit has not alwaysjtered an ALJ to address all thfe regulatory factors. Other
published cases, however, have suggested thalt ashould consider all of the checklist of
factors provided under 20 C.F.R. 8404.153¢e, e.g., Gerstner v. Berryh#79 F.3d 257, 263
(7th Cir. 2018);Yurt v. Colvin 758 F.3d 850, 860-61 (7th Cir. 2014)he Court follows the
directive of these precedentialaigons but nonetheless finds tlaatemand is not required given
the record in this case.

The weight given to an expe#gport is subject to a harmskeerror analysis, and courts
“will not remand a case to the ALJ for furthrexplanation if [it] can predict with great
confidence that the result oamand would be the sameSchomas v. Colvjiy32 F.3d 702, 707
(7th Cir. 2013)Musgrove v. BerryhillNo. 17 CV 50117, 2018 WL 1184734, at *5 (N.D.lII.

Mar. 7, 2018) (“The harmss error analysis looks to evidencethia record to see if the court can

5 New regulations removed the tregfiphysician rule in 2017, but onfigr claims filed after March 27,
2017. 20 C.F.R. 8404.1527c. For claims like plaintiffiat were filed before that date, the factors set
out in 20 C.F.R. 8404.1527 continue to apply.

17



Case: 1:19-cv-00862 Document #: 29 Filed: 09/04/20 Page 18 of 36 PagelD #:1360

predict with great confidence what the result Wwélon remand.”). Here, the Court finds that the
ALJ sufficiently accounted for ghrelevant regulatory factors for assessing an expert opinion,
and the Court is confident baseu its review of the record thtte result woulde the same on
remand even if the ALJ were ¢onsider the factors that Claimtaasserts that she overlooked.
Consequently, the Court finds for the reasongdthelow that any error that the ALJ made in
this respect with regard to her analysigach expert’s opinion is harmless.
1. Dr. Hawley

Dr. Gregory Hawley begandating Claimant on October 2015. He issued a four-page
intake assessment on that ddit&t contained the brief statemgfAxis V — GAF: 50.” (R. 981).
The ALJ assessed this score by giving it little weight. Claimant bnetigs that Dr. Hawley
assessed a GAF of 50; her primargument, however, is that tAé&.J gave little weight to the
entirety of Dr. Hawley’s treatment notes. (DckL5 at 10). She clainibis assessment requires
remand because the ALJ did not sttitat Dr. Hawley was a psyaeltiist, did not account for the
extent of his treatments, addl not properly address thertents of his notes. The
Commissioner counters that the ALJ actuallyghed the GAF score and properly assigned it

little weight.

" Throughout her reply, Claimant objects to a nunifghe Commissioner’s arguments on the basis that
they violate the&Chenerydoctrine, which forbids an adminiative agency from defending a decision on
grounds that the agency did not u§ee S.E.C. v. Chenery Cqrp18 U.S. 80, 87-88 (1943). The Court
does not address those objections because it hasnsided any of the Commissioner’s arguments that
Claimant contends violatghenery The Court notes, however, that harmless error arguments do not fall
within the constraints d€henery See, e.gRarker v. Astrug597 F.3d 920, 924 (7th Cir. 2010) (stating
that “harmless error, which is applicable to judic&liew of administrative decisions .. .is ... an
exception to th&€henerydoctrine.”) (citing cases).
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The Court agrees with the Commissioner thatplain languagef the ALJ’s decision
shows that shenly weighed Dr. Hawley’s GAF score 6D and not his treatment notegR.
109, “I give the GAF score of Dr. Hawley little wg@t”). She reasoned thét) a GAF score is a
“global assessment” that does not provide a nmggdinii picture of whaa claimant can do in a
workplace setting and (2) only represents a “shai®f an individual'sfunctioning at the time
of the assessment. (R. 109). The ALJ’s reampis sound because many courts have cited the
same language to reject the significanc&aF scores in assessing disabilityege.g,
Pontarelli v. Colvin No. 13 C 1015, 2014 WL 3056616, at *8 (N.D.Ill. July 7, 2014) (stating that
“courts have rejected again and again théondhat GAF scores are anything other than
momentary ‘snapshots’ of a claintss functioning that cannot hesed to assess an individual's
overall functioning”) (citing cases)GAF scores are designed &sass the appropriate treatment
option for an impairment instead afclaimant’s functional abilitiesSeeéWarner v. Astrue880
F.Supp.2d 935, 943 (N.D.Ind.2012). As the ALJ correatigierstood, therefore, a GAF score is
“not the equivalent of a doct@ropinion of functional capacity amglnot treated as such by the

regulations.” Jones v. Colvin]l F.Supp.3d 874, 877 (N.D.Ind. 2014).

8 The regulations state that only “medical opinions” haviee weighed, 20 C.F.R. §404.1527(c), and it is
unclear whether Dr. Hawley’s treatment notes conaaiy medical opinions. “Opinions” are defined as
an expert’'s statements about “what you ddhdo despite your impairments(s).” 20 C.F.R.
8416.913(a)(2). For adult mental impairments, ihablves an assessment of a claimant’s functional
capacity in the Paragraph B factors for a mental impnt. 20 C.F.R. § 416.913(a)(2)(i)(B). The Court
makes no finding as to whether Dr. Hawley’s treatnmerés should be interpreted to be “opinions,”
though he did not provide a formal fuiomal analysis or issue an expert report. The point is that the ALJ
did not construe his notes as providing an “opinion,” and neither the Commissioner nor the Court has
been able to determine that Claimant has contéstezl/en recognized) the ALJ's failure to do so. That
waives any objection on this issue. In any eveven if the ALJ should have treated the notes as an
opinion and weighed them, the notes do not shoywgeater restrictions in Claimant’s mental
functioning than the ALJ assessed tioe reasons addressed below at Section 111(B)(4). Thus, any error
in failing to weigh the treatment notes was harmlé&ee, e.g., Schreibés19 Fed.Appx. at 56Qright

v. Colvin,No. 13 CV 6429, 2014 WL 4197852, at *9 (N.D.Ill. Aug. 25, 2014).
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Claimant asserts that the Aldid not address all six tfe regulatory factors but the
Court concludes based on its review of the meé¢bat her alleged failure to do so does not
require remand on this issue. In particular, @Gkt asserts that the Aldid not mention that
Dr. Hawley treated her for a one and one-kialr period, (Dckt. #15 at 12), but this is
inaccurate. $eeR. 107, 109 (noting that Claimant wasated by Dr. Hawley between October
1, 2015 and June 2, 2017)). Claimant also asgetshe ALJ did not mdion the exact number
of times (13) that Dr. Hawleydated Claimant. (Dckt. #15 at 12). However, the ALJ explicitly
referenced and commented upon five of these treatment ses@ori7, 109). Furthermore,
there is no basis in the recdadfind that the ALJ would havehanged her analysis of the GAF
score if she explicitly refereed the remaining treatment sess because Dr. Hawley assessed
the GAF score on the first bfs 13 treatment sessions Ouotober 1, 2015. The score was
therefore based on his observations of her ahdhte and does naflect anything beyond the
October 1, 2015 consultation. @ddition, Dr. Hawley removed tH@AF score in his subsequent
entries and never entered a new assessment.

Claimant points out that the ALdid not explicitly refer t®r. Hawley as a psychiatrist;
however, the ALJ did recognizeathClaimant “saw Gregory kidey M.D. for her mental
health.” (R. 107). The most likely M.D. thafperson would see for thémental health” is a
psychiatrist so it is hard @ttach much significance to ttpsrticular objection. Claimant’'s
objection might have some teeth and reqreéreand had the ALJ discounted the GAF score
based on an erroneous belief tBat Hawley was somehow unquadifl to make it. However,
the ALJ did not discount the GAF score for treason. Her point wabat GAF scores are
uninformative about a claimanttsserall functioning by theinature. That is presumably why

the ALJ adopted language often used by cdorexplain that GAF sires are inherently
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unhelpful in assessing disabilitgee Denton v. AstruB96 F.3d 419, 425 (7th Cir. 2010)
(stating that GAF scores are nmatlicative of disability).

The same reasoning applies to Claimants tmmplaint that the ALJ did not review
everything that Dr. Hawley stated about Claingobndition. She claims that an ALJ must
discuss “[a]ll findings in psyatric notes,” (Dckt. #15 at Mut that is incorrect. As the
Seventh Circuit has held: “[w]hile we hamever required an ALJ to address every piece of
evidence or testimony in the redpthe ALJ's analysis mustguide some glimpse into the
reasoning behind her decision to deny benefiaitawskj 245 F.3d at 889. That is what the
ALJ did in this case. Claimant ignores thaetfthat the ALJ did natiscount the GAF score
based on a lack of support irethecord. She relied insteadthie established principle that
neither courts nor the regulations require ard Ad.consider GAF scores as indications of a
claimant’s functional capacitieSeeJones,1 F.Supp.3d at 877. Even if Dr. Hawley’s other
notes supported the GAF of 50, therefore, the Abdld/ have still given it little weight because
her reasoning was based on a pptebf disability analysis inead of the record. Claimant’s
motion is denied on this issue.

2. Dr. Hird

Claimant also challenges the ALJ’s assignnwdrino” weight to treating psychologist’s
Dr. Kelly Hird’s June 16, 2016 opinion. Dr. Hiessessed the most severe restrictions in
Claimant’s functioning of any expte Using the Paragraph B factdhat were in effect at the
time of the report, she foundahClaimant had an “extreme&striction in her ADLs and
“marked” limitations in both social functiomg and her ability to maintain concentration,

persistence, or pace. (R. 563)he ALJ rejected Dr. Hird’s port on the grounds that (1) it was
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internally inconsistent, (2) was not accompdrid Dr. Hird’s treatment notes, and (3) was not
supported by the record as a whole. (R. 110).

Claimant argues that the ALJ should haweegicontrolling weight to this opinion and —
reverting once again to the Step 3 issue — wagsined to find thaClaimant was disabled
because a person with the restrictions that Dd Hientified is considered to be functionally
disabled under listings 12.04 and 12.06. The Cdisagrees. A treatg physician’s opinion is
entitled to controlling weight iit is well supported by medicahiilings and is “not inconsistent”
with other substantividence. 20 C.F.R. 8404.1527(9)(As shown below, the ALJ
identified serious inconsistencies related toHrd’s report. She therefore correctly decided
that a full-scale analysis waequired instead of giving tieport controlling weight.

Claimant alleges that the ALJ failed to cioles any of the six gulatory factors involved
with this kind of assessment. ¢kt. #22 at 6). That is plainly ntite case. It is true that the
ALJ did not address the sixthdtor of “other” issues, but &imant does not identify anything
under this topic that was relevaotthe ALJ’s decision. The Alalso did not address the issue
of laboratory findings or objectivtests. Dr. Hird stated in heeport, however, that written
psychological tests could not be given to Claintsatause of her limited ability to read and
write English. Thus, it is unclear that there wiatgoratory findings or gbctive tests that Dr.
Hird assessed but were not mentioned by the ALJ.

Furthermore, contrary to Graant’s contention, the ALJ dicbnsider the remaining four
factors. She directly addressed the length of Claimant’s treamtérDr. Hird by stating that it
spanned the period of August 2015 through May 2qE6.110). Claimantomplains that the
ALJ did not consider Dr. Hird’s sgialty and erred by referring torres Claimant’s “therapist.”

Dr. Hird washer therapist, however, and the ALJ recagdiher as a treatirexpert by referring
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to her as “Dr. Hird” and as “&lly Hird, Psy.D.” (R. 110).See

https://www.psychology.org/resourcakfferences-between-pd-and-phd-in-psychology

(stating that a Psy.D. indicatagioctorate in clinical psychagy) (last visited Aug. 19, 2020).
An ALJ is only required to “minimally articula” her reasons for a tré@g source assessment,
Skarbeck v. Barnhar890 F.3d 500, 504 (7th Cir. 2004), and iiiseasonable to conclude that
the ALJ — an expert in disability law — did datow that these credentials meant that Dr. Hird
was a psychological expergee Michael C. v. Saul08 F.Supp.3d 919, 926 (N.D.Ill. 2019)
(explaining that courts muspply “a common-sense reading” désability decisions).

That leaves only the twadtors concerning the opinioritgernal consistency and its
consistency with the record, incligj the opinions of other expertgither of these issues can be
adequate for giving less weigtat an expert reportSee Skarbe¢iB90 F.3d at 503 (“An ALJ
may discount a treating physiciamgedical opinion if it is inconistent with the opinion of a
consulting physician . . . or whéime treating physician's opinionirgernally inconsistent[.]”).
The ALJ addressed both factors in her decis®he first determined that Dr. Hird’s report was
internally inconsistent. Asoted, the finding of two markezhd one extreme limitation was
tantamount to a conclusionaihClaimant was disabled under listings 12.04 and 12.06. A
disabled person is presumed to be unable to work full-time basis. Cordry to that, Dr. Hird
stated that Claimant’s mental néstions would nger cause her tmisswork. The Court agrees
with the ALJ that this constitusea fatal inconsistency becausgesson cannot logically be both
disabled and have an impairment whose symptawould never require her to miss work.
Claimant suggests that the ALEhed to judgment on this topiat she provides no explanation

of what that means or how Dr. Hird’smtradictory statementsan be reconciled.
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The ALJ also reasoned that Dr. Hird’'s reporswaconsistent with theecord as a whole.
She noted that Dr. Hawley stated in his intakaluation that Claimant had a low level of
distractibility. (R. 494). The ALJ concluded theds inconsistent with DHird’s finding that
Claimant had a marked limitation in social funciihg and concentration, persistence, or pace.
Claimant suggests that thisas insufficient and quotédoddy v. Astrue705 F.3d 631, 636-37
(7th Cir. 2013) for the propo#in that “internal inconsistergs may provide good cause to deny
controlling weight to a treatg physician’s opinion, but the reasng for the denial must be
adequately articulated.” (Dckt. #22 at (3oddydoes not contain thatatement, however, and
Claimant has not shown why the ALJ’s artatibn of her reasoning was insufficient.

Claimant also selectively cites Dr. Hawley’s treatment notes in an attempt to show that
they support the serious functionastréctions that Dr. Hird asseskeln reality, they frequently
contradict them. Dr. Hird found, fanstance, that Claimant coutat interact apppriately with
others or maintain appropriate behaviors. §&). By contrast, Dr. Hawley repeatedly
described her as courteous, smiling, and “@etand cooperative” withood eye contact. (R.
959 and 941, 944, 947, 950, 953, 956, 981). Dr. Hirdsdgbthat Claimant had “illogical
thinking,” but Dr. Hawley thought was “logical and coherent, gaential, [and] goal directed”
without “loose associations.” (R. 956). Contrary to Dr. Hird’s finding ofarked restriction in
Claimant’s concentration, Dr. Méey said that she had “gootiention, focus, lad initiative.”

(R. 981). That echoed Dr. Brauer’s finding tGddimant’s attention ahconcentration were
“within normal limits.” (R. 415).

The ALJ cited many of these findings in ldecision. (R. 108). Qnrelevant entry that

she did not account for was Hawley’s statement in his firand second treatment notes in

October and November 2015 that Claimant egped hopelessness and despair. (R. 976, 979).

24



Case: 1:19-cv-00862 Document #: 29 Filed: 09/04/20 Page 25 of 36 PagelD #:1367

Even there, however, Dr. Hawley concluded thimant was only mildly depressed or anxious
and showed no agitation in her initial consultatidexacerbations in her symptoms existed over
the course of therapy, but she was bettdamuary 2016; “significantly improved” by August
2016; and “improved” in February and April 201No claims of hopelessness or despair are
noted following these initial notes. These naks® contradict Dr. Hd's conclusion that
Claimant was “often suicidal.(R. 561). Dr. Hawley stated dag his first consultation that she
had no suicidal thoughts and experienced ontgésional and intermittent passive suicidal
ideation.” (R. 979, 981). Her suicidal ideatiwas “significantly reduced” by her next session
in November 2015. (R. 973). Dr. Hawley notembfispecific suicidal idd#n without plans or
intent” in July 2016, (R. 961), but none wasifd in January, May, August, or December 2016,
or in any of the 2017 notes.

The ALJ also discounted Dr. Hird’s reportchese none of her treatment notes were in
the record to support her findingShe was entitled to considdiat fact because “an ALJ can
reject a doctor’s opinion if it inot supported by éatment notes.’Ephrain S. v. Berryhi)l355
F.Supp.3d 738, 746 (N.D.IIl. 2019) (citing casedjithout these notes, the only other evidence
from Dr. Hird was an August 18, 2015 psychologasdessment. (R. 566-67). The ALJ did not
believe that this evaluation supported Dr. Fingeport because it “simply listed all of the
claimant’s allegationand did not even report any exaation findings.” (R. 110). That
accurately characterizes the evaluation, which pem@mpiled Claimant’s subjective complaints
and then diagnosed major deies without assessing any functibnestrictions that stemmed
from it. The ALJ’s remark on this document mbstread in the context of her statement in
another part of her decision trepsychologist can evaluatetRaragraph B categories based on

a mental status exam. (R. 109). Her criticisas based on the factthDr. Hird did not do
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anything like that in her Augu2015 evaluation. The ALJ therefore properly relied on the
internal inconsistency of the rep@nd its lack of support frotme general record. Substantial
evidence supports the Alslassessment, and Claimant’s argatrthat remand is required based
on this issue is rejected.

3. Dr. Brauer

The ALJ gave little weight to the exdning psychologist DBrauer’s June 19, 2015
report. The ALJ noted that Claimant told Bauer during her exam that she could not manage
her own money because of impulsive spending. Brauer accepted her statement and found
that she “appears to be unable to manage funtt®loawn behalf, if funslare granted to her.”
(R. 415). However, on April 24, 2015 — only two mwnprior to her interview with Dr. Brauer
— Claimant stated the oppositehiar written function report; sheatined that she could pay bills,
count change, handle a savings account, aadheckbook. She fhdr stated that her
impairments haaot changed her ability to handle money and made no mention of impulsive
spending. (R. 220). The ALJ reasoned thatitidensistency meant that Dr. Brauer’s report
should be given little weight. (R. 110).

Claimant only briefly chiéenges the ALJ’s finding by alming that her reasoning was
not “logical,” though she appearsntean that it was insufficielgtdeveloped. Claimant relies
onBeardsley v. Colvin758 F.3d 834 (7th Cir. 2014), in whian ALJ gave preference to a non-
examining expert (who found that the claimant was not dispblesr the SSA’s own examining
source (who assessed disabilitjjoting the rarity of such a finding by an expert hired by the
SSA,Beardsleystated that the ALJ did not sigiently discuss her reasoningee idat 839
(“[D]iscounting the opinion of th agency’s own exaining physician that the claimant is

disabled, as happened here, caeXygected to cause a reviewiogurt to take notice and await a
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good explanation for thignusual step.”). Claimant’s reliance Baardsleyis misplaced,
however, because — unlike the SSA examin&sardsley- Dr. Brauer did not find that
Claimant was disabled. That meant that thed Mas only required to minimally articulate her
reasoning about his report, which she dikarbeck390 F.3d at 504.

Claimant’s only other objectiois that the ALJ should haapplied the regulatory factors
to Dr. Brauer's report more cddly, but she does not addressyaf them or explain what it
was that the ALJ should have calesed differently. Despite ¢hconclusory nature of this
statement, the Court’s review tife record persuades it tha¢ tALJ would not alter her decision
if this issue were remanded. Even as it statidsALJ touched on sevéa the most important
regulatory issues. She cited Dr. Brauer’s erdils as “John BraudPsy.D” and already knew
that he was a psychological explke Dr. Hird and the state-agency experts. A further
discussion of this factaould not have revealexhy greater expertiseatthe ALJ overlooked.
She also stated that he had only examinedh@int once at the SSAfequest, which would
support assigning Dr. Brauer lesser weight hadAthkaddressed it more fully. Claimant does
not identify any issue that could have beensidered as part ttie sixth factor.

The ALJ relied on the regulatory factor on tonsistency of an expert report with the
record. Claimant states that the ALJ washjitited from considering inconsistencies in her
testimony because only medical evidence is releteathiis issue. Thas incorrect because the
Seventh Circuit has explained that “[a]n ALJynaoperly reject a doctor's opinion if it appears
to be based on a claimant’s egagated subjective allegationsJixon v. Massanari270 F.3d
1171, 1178 (7th Cir. 20013ee also Butler v. Astrué73 F.Supp.2d 975, 981 (D.Ore. 2011).
That is what the ALJ did by contrasting Claimarsfatement to Dr. Brauer with her remarks two

months earlier that she had no problems hagdhoney and that hémpairments had not
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affected her ability tao so. In fact, anothgotential exaggeration wasesent in Dr. Brauer’s
report. Claimant told Dr. Braudiat she tried to ecomit suicide in April2015 in addition to the
2012 attempt that she describedhat hearing. (R. 413). Sheddiot mention &econd suicide
attempt at the hearing, however, and never nigideserious claim to Dr. Hawley in October
2015. (R. 981, stating that there had been “no’rpicide attempts)Claimant has not cited
anything in the record to supporidtallegation that clebrtouches on the severity of her mental
condition.

The ALJ also considered the factor concerrmubggctive data such d&b results and tests
by addressing the verbal tests that Dr. Braygied during the condation. She noted, for
example, that Claimant was only able to caltellserial sevens at a slow pace. Claimant
suggests that had ominous implicats that the ALJ overlooked, bintreality Dr. Brauer stated
that it showed that her conceation and attention were “withimormal limits.” (R. 415). The
ALJ also noted that Claimant wable to recall 5 numbers forwlaaind 3 backwards. (R. 107).
In addition, Dr. Brauer statedahone of his tests indicatedatiClaimant’s “fund of knowledge
appears to be impoverished,” but Dr. Hawleyntradicted that findingy noting that her “fund
of knowledge [is] normal.” (R. 415, 981).

In addition, if this issue wenemanded to the ALJ, theoGrt's review of the record
provides it with no reason to belie that the ALJ would chander decision to reject Dr.
Brauer’s diagnosis of Claimantteental impairment. In partiar, Dr. Brauer contradicted
every other examining expert ipding that Claimant suffered from an “adjustment disorder
with a depressed mood.” (R.416). Dr. Hird &vdKhan diagnosed her with major depression;
Dr. Brauer assessed anxiety, PTSD, and an urisgzeniood disorder that was “likely” major

depression. (R. 981). The Aldcoognized Dr. Brauer’s diagnosfR. 107), but disagreed with

28



Case: 1:19-cv-00862 Document #: 29 Filed: 09/04/20 Page 29 of 36 PagelD #:1371

it at Step 2 by assessing a major deprestis@der and PTSD. Depression and adjustment
disorder constitute different psychological impairmesé® Anzivino v. Sau- F.Supp.3d ---,
2020 WL 1540654, at *8 (S.D.lowa March 21, 2020), wehedljustment disorder signifies “a less
serious level of depressionkKonz v. Comm. of Soc. Sedo. CIV 08-5003, 2010 WL 760467,
at *17 (D.Minn. Mar. 3, 2010). @sequently, the Court findsathany error by the ALJ with
respect to analysis which ledttee rejection of Dr. Brauerdiagnosis of Claimant's mental
impairment is harmless.
4. The State Agency Experts

Finally, Claimant contends that the ALJ erf®y giving great weighb the state-agency
psychological experts. The ALJ reasoned DxatTin’s and Dr. Snyder’s opinions were
consistent with the record as a whole, inahgdClaimant’s statemeniis her written function
report; Claimant’s mental functioning had been improved with thehassapic medication that
was prescribed; and Dr. Tin and Dr. Snyder wenglfar with the standards used by the SSA in
evaluation disability. Claimartoes not rely on the regulatdgctors to attack the ALJ’'s
assessment of the state-agency doctors in didgremotion or reply. (Bkt. #15 at 13; Dckt. #22
at 7). Instead, she argues that the ALJ erreduse these experts did not have Dr. Hawley’s

treatment notes before them when they issued their réports.

° Even if she had raised this issue, any errorrtiet be present is harmless. Like all state-agency
experts, Dr. Tin and Dr. Snyder meenon-examining sources with no treatment history of Claimant.
Those factors work against the ALJ's finding tlasy always do with non-examining sources.
Nevertheless, both sources werggbmlogical experts, (R. 75, "Hawd Tin, PSYD”; R. 93, “Datrrell
Snyder, Ph.D.”), whose relationship with the SSAspimes significant familiaritwith the standards for
disability. See Ambrosini v. Astrug27 F.Supp.2d 414, 427 (W.D.Pa. 2010). The ALJ addressed that
factor as well as the reports’ consistency with #eord as a whole. There are no written psychological
tests in the record, and the stateragy experts were familiar with thests in Dr. Brauer’s report because
they reviewed it for their assessments.
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Claimant appears to believe that giving greateight to a non-examining source than to
a treating expert iper seerroneous whenever the medioatord exceeds what the non-
examining source reviewed. That is incorrect because an ALJ is only prohibited from relying on
a state-agency doctor’'s assessment “if latédence containing new, significant medical
diagnoseseasonably could have changed tkgiewing physician’s opinioh Lambert v.
Berryhill, 896 F.3d 768, 776 (7th Cir. 2018) (citiNpreno v. Berryhil| 882 F.3d 722, 728 (7th
Cir. 2018)) (emphasis addedge also Stage v. Colyi@12 F.3d 1121, 1125 (7th Cir. 2018)
(remanding where a later diaostic report made the staigency opinion outdatedontrary to
this standard, Claimant does not explain what it is in Dr. Hasvlegtes that would have altered
the state-agency doctors’ findings. Indeed, shes amt take note in her motion or reply of
anythingthat Dr. Tin or Dr. Snydesaid about her functioningClaimant cannot reasonably
argue that Dr. Hawley’s notesowid have led to a differentselt when she ignores what the
state-agency experts stated a@naws no link between their repoetsd Dr. Hawley’s notes.

That said, the Court’s own rew of the record confirms & these notes would not have
altered the state-agency'’s findings or the AlaBsessment of them. Like the ALJ, the state-
agency doctors said that Claintdnad a moderate restrictiondoncentration, psistence, or
pace. The listings define a “moderate” mental retsbn as one that allows a claimant to operate
on a “fair” basis in a functional categorg0 C.F.R. Pt. 404, Subpt. P, App. 1, 812.00(F)(2)(c).
Dr. Hawley’s notes do not suggesty greater limitation in tharea of concentration. The
psychiatrist stated in his firsreatment note in October 2015 tidaimant’s concentration was
“limited” — which a moderate striction necessarily implies — bciarified that she still had
“good attention, focus, and initiative.” (R. 979, 981). Moreover, Dr. Hawley removed the

“limited” finding in each of hissubsequent treatment notes buttcared to state in all of them
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that she had “good attention, focasd initiative.” He did not find serious deficiencies in
Claimant’s memory or cognitive functioning; stvely had a “mild” limitation in distractibility

and forgetfulness, and her thought process was “logical and coherent, sequential, [and] goal
directed.” (R. 980-81)Claimant’s “memory [wasihtact to immediateshort, and long term
information,” and she had “fair intelligence wailt focal cognitive deficits.” (R. 981). These
findings were congruent withr. Brauer’s conclusion th&tlaimant’s concentration and

attention were normal — a findingaththe state-agency doctors had before them when they issued
their reports.

Dr. Tin and Dr. Snyder also found a mild liatibn in ADLs. The ALJ credited that
assessment by citing Claimant’sitsgn function report. (R. 108)it is unclear why Claimant
believes that Dr. Hawley’s notesntradict these findings bause the notes do not address
Claimant’s day-to-day activities such asaring, cooking, or bathg. Moreover, the ALJ
discussed Claimant’s ability to adapt and martagself as part of the “special technique”
analysis at Step 3. Claimant has not addceasg of the ALJ’s findings on the Paragraph B
issues or her ADLs.

The state-agency doctdmind a mild limitation in Claimat’s social functioning. The
ALJ accepted that assessment based on mesités stating that Claimant had good eye
contact and had developed good relasiwith medical sta (R. 108). Instea of contradicting
those statements, Dr. Hawley confirmed thenpbinting out Claimant’s “good eye contact” and
her “pleasant and cooperative” attieu (R. 956). It is true thhis notes also recount Claimant’s
complaints of conflict with various family merats. The state-agency experts, however, already
knew of Claimant’s intra-familgonflicts even though they did nloave access to Dr. Hawley’s

later notes; Dr. Brauer — whoseogt they reviewed — noted the stress that she experienced in
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her relations with her son and husband. (R. 413-16). In addition, the ALJ herself was aware that
Claimant complained of “family stressors” to.[Btawley and stated that “her complaints are
mainly with her family (hehusband and her adult son).”. (807, 108). The ALJ had therefore
already considered this aspe€Dr. Hawley’'s notes when slgave great weight to the state-
agency reports. Her reasoning on the isgae brief, but “[a]n ALJ must only minimally
articulate his or her justificatn for rejecting or accepting specievidence of a disability.”
Berger v. Astrugb16 F.3d 539, 545 (7th Cir. 2008) (intdrgaotes and citation omitted).

Having failed to address amyhg that the state-agency experts said about Claimant’s
functioning, Claimant has failed demonstrate how Dr. Hawleyfseatment notes prevented the
ALJ from giving great weight to their reports.

C. The ALJ Adequately Explained the RFC Assessment

The RFC addresses the maximum work-rel@etivities that a claimant can perform
despite the limitationthat stem from his or her impairmentgéoung 362 F.3d at 1000. The task
of assessing a claimant’s RFC is reservetthiéoCommissioner instead of to a medical expert.
Diaz v. Chater55 F.3d 300, 306 n.2 (7th Cir. 1995). tlatermining what a claimant can do
despite his limitations, the SSA stwconsider the entire record¢luding all relevant medical
and nonmedical evidence, such adaamant’s own statement of whia¢ or she is able or unable
to do.” Id. Such evidence includes the claimant’s mediestbry; the effects of treatments that
he or she has undergone; the repofiactivities of daily living;medical source statements; and
the effects of the clainm's symptoms. SSR 96-8p996 WL 374184, at *5 (July 2, 1996).

Claimant challenges the RFC on the gelhgraund that the ALJ failed to carry out a
function-by-function analysis as pait the RFC. That misstates athan ALJ is required to do.

An ALJ mustconsidera claimant’s ability to work on &unction-by-function basis but is not
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obligated to specificallyexplain each functional area in thmanner that Claimant argues.
“Although the ‘RFC assessment is a functiontbgetion assessment,” SSR 96-8p, the expression
of a claimant's RFC need not be articulafadction-by-function; a narrative discussion of a
claimant’s symptoms and medical source opinions is sufficiehpix, 327 Fed.Appx. at 657
(emphasis addedtiting cases)see also Jeske v. Sa@b5 F.Supp.3d 583, 596 (N.D.IIl. 2020);
Wurst v. Astrug866 F.Supp.2d 951, 962 (N.D.lll. 2012) (“Regidatrequires an ALJ to consider,
not articulate, the RFC on arfction-by-function basis.”).

Claimant has made no showing of why &lel’s consideration of her “symptoms” and
“medical source opinionsKnox 327 Fed.Appx. at 657, was inadequateneet this standard.
The ALJ discussed Claimant’s “symptomsida‘medical source opians” concerning her
mental impairments and stateatlheir combined effects limited Claimant to “simple, routine
tasks and no more than occasional changes in a workplace setting.” (R. 107). Claimant may
wish that the ALJ had considered the evidermgcerning her mental pairments differently,
but a “court is not to reweigh elence, resolve conflicts, decideestions of credibility, or
substitute [its] judgment fdhat of the Commissioner.Burmester v. Berryhill920 F.3d 507,

510 (7th Cir. 2019) (internal quotes and citatiomtted). Having failed to explain what it was
that the ALJ should have considdrdifferently on the RFC issu- or why the ALJ would have
reached a different decision had she done s@if@ht has not shown that remand is required
on this issue.

D. The ALJ Did Not Err at Step 5

If a disability analysis proceeds to Step 5, an ALJ is required to pose a hypothetical
guestion to a VE that incorporates the exerfiama non-exertional resttions that are included

in a claimant’'s RFC. “Ordindy, a hypothetical question to tvecational expert must include
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all limitations supported by medicavidence in the record.Young 362 F.3d at 1003. Claimant
challenges the ALJ’s question in this case ongwounds. First, she claims in a conclusory
manner that the ALJ failed to ammt for limitations related ther “asthma, coronary artery
disease, dizziness, fainting spells, headach@sesgsion, and PTSD.” (Dckt. #15 at 15). The
Court is unable to follow the basis of Clainmamteasoning on this issue. The ALJ included
limitations in the hypothetical question such ahhmbing of ropes anthdders, light work, no
exposure to humidity or respirayoirritants, no work at unprotectdaeights, and no operation of
heavy machinery. (R. 55). The ALJ alsolided mental restrictions such as simple
instructions, routine tasks, and occasional chaimgthe work place. (R. 55). The ALJ correctly
noted that most of Claimantieedical record concerned resthma, and she assigned specific
work restrictions related to that impairmefR. 107). The ALJ also addressed dizziness,
headaches, and fainting spelld bancluded that “no compelling complaints of these problems
[exist] within one year of her alleged onset datdgR. 108). Claimant does not contest these
findings or explain whaadditional limitations the ALJ shaiihave described to the VE for
either her physical or méal conditions.

Second, Claimant argues that the ALJmtd properly account for her moderate
restriction in concentration, pésgence, or pace when she tthe VE to consider a person
limited to “simple instructions, simple routingsks, occasional changes in the workplace setting,
and simple decision making.” (B5). The Court disagrees.idtwell settled that a moderate
restriction in concentration must be specificaccounted for in a hypothetical question — a
seemingly simple requirement thes yielded extensive litigatiorsee Varga v. Colvjiv94
F.3d 809, 813 (7th Cir. 2015). An ALJ does not hevexplicitly state that a claimant has a

“moderate restriction” &écause “there is no magic words requireme@tiimp v. Sayl932 F.3d
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567, 570 (7th Cir. 2019). However, an ALJ carsattsfactorily account for a moderate mental
restriction merely by telling a VEhat a person should be limitem“simple” or “routine” work.
Yurt, 758 F.3d at 858-59 (“But we have repeatedjgcted the notion ¢t a hypothetical . . .
confining the claimant to simple, routine taskel limited interactions with others adequately
captures temperamental deficiegeand limitations imoncentration, persistence, and pace.”)
(citing cases).

The Seventh Circuit has explained thati§tlbest way” of aaunting for a moderate
limitation in concentration iy including the specific limitdons — like CPP [concentration,
persistence, or pace]in the hypothetical."Crump 932 F.3d at 570. Claimant overlooks that
the ALJ chose this common-sense method byntetine VE that the hyplgtical individual had
“moderate limitations” and by describingethestrictions asstated with them:

Due to mild restrictions in understand, remembering, aapplying information,

mild limitations in inteéacting with othersmoderate limitations in concentrating,

persisting, or maintaining pacand mild limitations iradapting oneself, and

limiting the person to work that involvechgple instructions, simple routine tasks,

occasional changes in the workplactisg, and simple decision making.

Starting with those restrictions, all the pasirk was at least semiskilled so that

would not be available. Would there be unskilled jobs and, if so, the numbers in

the national economy?

(R. 55) (emphasis added). This language satisfied the ALJ’s obligation to convey either directly,
or “in different words, the idetat [a claimant] had experieed moderate difficulties in
concentration persistence, or packdnigan v. Berryhill 865 F.3d 558, 565 (7th Cir. 2017)

(internal quotes omitted¥ee also Winsted v. Berryhii23 F.3d 472, 477 (7th Cir. 2019) (“[W]e
cannot look at thabsenceof the phrase ‘modemadifficulties with conentration, persistence,

and pace’ and feel confident this limitationsyaroperly incorporated in the RFC and in the

hypothetical question.”) (emphasis in origin&jConnor-Spinner v. Astryé27 F.3d 614, 619

(7th Cir. 2010) (“Our cases, taken together, ssgthat the most effective way to ensure that
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the VE is apprised fully of the claimant’s lintitans is to include all of them directly in the
hypothetical.”). Consequently, Claimant’s amgnt regarding thissue does not require
remand.
CONCLUSION
For these reasons, Claimant’'s motiondommary judgment [14] is denied. The
Commissioner’s motion for summajudgment [20] is grantedThe case is dismissed.

ENTER:

Hon. Jeffrey Cummings
United States Magistrate Judge

Dated: Septemberd, 2020
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