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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
AARON SCURLOCK
Petitioner, 19C 2174
VS. Judge Gary Feinerman

DEANNA BROOKHART, Warden,

N N N N N N N N N

Respondent.

M EMORANDUM OPINION AND ORDER

Aaron Scurlocka state prisonepetitions for a writ of habeas corpus under 28 U.S.C.

§ 2254. Doc. 1. The Wardeeeks dismissal dhe petition for failure to exhaust state remedies.
Doc. 3lat 1819. Because Scurlocksate courpost-conviction proceedingemainpending,
his habeagpetition is dismissed without prejudice.

A Will County jury found Scurlock guilty of three counts of predatory criminal sexual
assault of a child and four counts ohtinal sexual assaultDoc. 1 at 1.The victim washis
stepdaughteV.W., who wasbetween eight and sixteen years old at the time the conduct
occurred Peoplev. Scurlock, 2012 IL App (3d) 1008004, at 118-14 (lll. App. Aug. 7, 2012)
(reproduced at bc. 324). The trial court sentenced Scurlowkforty-four years in prisonld.
at 122. Scurlock appealed, and the Appellate Court of lllinois affirmhédat §35. The
Supreme Court of lllinois denied Scurlock’s petition for leave to appeaple v. Scurlock, 982
N.E.2d 773 (lll. 2013), and the United States Supreme Court denied his petition for writ of
certiorarj Scurlock v. Illinois, 571 U.S. 837 (2013).

On March 31, 2014, Scurlock brought a pro se, post-conviction petition under the lllinois

Post-Conviction Hearing Act, 725 ILCS 5/122etkeq. Doc. 1-1 at 39-88; Doc. 2at 155.
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The petition allegedamong other things, that Scurlock’®l counsel was ineffective fdailing

to renewhis pretrialmotion to suppress his recorded confession, to move to strike V.W.’s trial
testimony and to challenge V.W.’s credibility by asking ttatecourt to take judicial notice of
various facts—-e.g., “humans cannot see through solid object#tiathebelieved vould have
exposed her testimony as incrediblbid. BecauseScurlock indicated his desire to proceed pro
se, the court discharged his public defender. Doc. 23-1 at 2.

On September 29, 2015, theat@moved to dismiss the post-convictipatition Ibid.
Scurlockthenfiled a supplemental posbnviction petition raising the additional claim that the
reports of his trial proceedinggsd beeralsified. Doc. 1-3 at 17-26A question themrose
concerning Scurlock’s fithess to proceed. Doc. 23-1 at 2. The court ordered a fitnesfavalua
and, on April 11, 2017, foun8curlockunfit to proceed. Doc. 32-20 at 28. Following periodic
reevaluationsthe court continued to find Scurlock infDoc. 32-17 (June 7, 2017 order); Doc.
32-18 (January 30, 2018 order); Doc. 32-19 (February 1, 2019 order). On February 1, 2019, the
courtgranted thestate’s motion to dismidbe post-conviction petition without prejudice to
refiling upon Scurlock’ditnessbeing restored. Doc. 23-1 at 2.

Scurlock filedthe presen§ 2254petitionon March 28, 2019, again proceeding pro se.
Doc. 1. The petition asserts seveaanstitutional claims, many of whidtad been raised the
statepost-conviction petitionlbid.

A few months laterthe Statemovedin state courfor a finding that Scurlock had been
restored to fitness. Doc. 23-1 at 4. The motion arghueidScurlock’s federal habepstition
was“new evidence” showing that “he is now capable of communicating his allegations of
constitutional violations” and therefore fit to proceed with his post-convictiongretitiid.

(citing People v. Johnson, 730 N.E.2d 1107, 1115 (lll. 2000)). The motion was presented on



September 2532019 and continued to December 2, 2019. Doc. 32-20 athe December 2
hearing, the motion was continued due to Scuitoaksence People v. Scurlock, 2007 CF
001742 (Cir. Ct. Will Cnty., Ill.) docketviewed on the Will County Circuit Court’s welsjt A
writ was issuean January 8, 2020, and, on February 14, 2020, #teenwvas continued on
Scurlock’s motion.Ibid. The trial courtsincehas ordered the case generally continuéd.

Given the ongoingtatepost-conviction proceedings, thidardenmovesto dismiss
Scurlock’sfederalhabeas petitiofor failure to exhaust state remedid3oc. 31 at 18-19As a
generalule, “[a] federal habeas petitioner is required under 28 U.S.C. § 2254(b) to exhaust state
remedies before a federal court will consider his clain@seifersv. Trigg, 46 F.3d 701, 703
(7th Cir. 1995) ifternal quotation marks omittedAn exceptiorallows a petitioner tbypass
the statgost-convictiorprocess if “(i) there is an absence of available State corrective process;
or (ii) circumstances exist that render such process ineffective to graeaghts of the
applicant.” 28 U.S.C. § 2254(b)(1)(B).h@ firstcircumstance does not apply,Idisiois allows
its prisoners to seek post-conviction relief under the lllinois Post-Conviceanitt) Act. See
Peoplev. Hodges, 912 N.E.2d 1204, 1208-12101.(2009) (describing thAct's threetiered
review process)Thepertinent question, then, is whetliee State’s procedures atimeffective”
to protect Scurlock’s rights within the meaning &Zb4(b)(1)(B)(ii).

Scurlock’s principal contentiors ithat theState has unduly delayed his post-conviction
proceedingso such a degree as to rentleemineffective to protect his rights. According to
Scurlock theState*abused the postconviction fithess process so as to indefinitely delay [his]
postconviction proceedingafter learning that he intended to amend his post-conviction petition
to asserhis “false transcript” claim.Doc. 67 at 4, 7seealso Doc. 1 at 3; Doc. 5. Scurlock

further alleges that thgtates “stated intentions were to never allow [him] to be found fit” in an



effort to “coerce” him into abandoningatclaim. Doc. 67 at 7seealso id. at 4 (alleging that he
was “never unfit for postconviction relief proceedings”).

Although Scurlock is correct thaertain delays in state court collateral proceesimgy
allow a federal habegsetitionerunder 8 2254(b)(1)(B)(ii) to bypasgheausion, the delay must
be “inordinate” and “unjustifiable.’Jackson v. Duckworth, 112 F.3d 878, 881 (7th Cir. 1997).
The inquiry does not reduce to brigite rules but instead requires casesensitive approach
that may entai& hearing tassessvhethera lengthydelay is attributable to th&tate and, if so,
whether it is justifiable.See Lane v. Richards, 957 F.2d 363, 365 (7th Cir. 1992)ere,
however, ftlhe reason for the delay is no mysterthe statecourt postponed Scurlock’s post-
conviction proceedings because it found him unfit to procéled. Scurlock casts aspersions
on the $ate’s reason®r seeking the delayout ths court need not plumb tH&tate’smotivations
to take stock of the progress of his case. Scurlock’s post-conviction proceedingkanedasic
way. the Sate movedo find him fit, awrit wasissuedon January 8, 202@nd the state trial
court continued the matter, once on Scurlock’s own moties.Sceifers, 46 F.3d at 704
(recognizing that delays caused by the petitioner cannot be attributed tattia 8etermining
whether a state process is “ineffective” und@284(bj1)(B)(ii)).

At this juncture, interventioby a federal hadas court would deerve‘the interests of
federalstate comity’at the heart of 8254(b)’s exhaustion requiremer8ee Malone v. Walls,
538 F.3d 744, 756 (7th Cir. 2008)ternalquotationmarksomitted);see also Ward v. Hingley,
377 F.3d 719, 726 (7th Cir. 2004niphasiing that state courts are intended to be the fiioet-
vindicators of constitutional rights). Théa has addressecdetbource othe priordelayof
Scurlock’s state post-conviction proceedings, thaticaseis moving forward. See Lane, 957

F.2d at 365 (notinthata federal habeagetitioner’s ability to get histate postonviction



proceedingsback under way'is reason to refrain from questioniagpossible delain those
proceeding®ecause “[n]either thaate judge nor the state judicial system is on frial”

Under theecircumstanceshe proper course is to dismiss Scurlock’s § 2254 petition for
failure to exhaust. As the Warden recognizes, Doc. 23 at 2 n.1, the dismissal should be without
prejudice to Scurlock timely refiling his petition once the state post-conviction piingse
conclude. Scurlock also may refile his petition if he faces an inordinate and iggusélay in
the state cougproceedings. B8cause there is a “plain procedural barthie § 2254 petition, the

court will not issue certificate of appealabilitySack v. McDaniel, 529 U.S. 473, 484 (2000).

hr—

United States District Judge

September3, 2020




