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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

STEPAN BRUGER and DMYTRO )
BRUGER )
)
Plaintiffs, )
) Case Nol19 CV 2277
V. )
) Judge Joan H. Lefkow
OLERO, INC., EMB GROUP, INC., OLEG )
ROMANYUK, and EUGENE )
MINOCHKIN, )
)
Defendand. )

OPINION AND ORDER

Plaintiffs Stepan Bruger and Dmytro Bruger brggyeral claims alleging defendants
underpaid themand a similarly situated clagsr theirwork as truckdrivers. Defendants move to
dismiss the complaint for failure to state a claim. The motion is granted in par@ied th

part?

L All named plaintiffs andll defendants are citizens of lllinois and plaintiffs assert no federal
claims, but they invoke this court’s jurisdiction under 28 U.S.C. 8§ 133&dgdkt. 13 11 6-12.) That
section grants federal courts jurisdiction over class actions in whiehsttone class member satisfies the
minimum diversity requirement arilde anount in controversy is greater than $5,000,000. This court
previously requested briefing on whether the amawgbntroversy requirement was met and concluded
it was becausplaintiffs’ allegationamade it possible the stakes could exceed $5,00082@8lomberg
v. Sewr. Corp. Int'l, 639 F.3d 761, 764 (7th Cir. 201IPnce the proponent of federal jurisdiction has
explained plausibly how the stakes exceed $5,000,000, the case belongs in federalessuttisin
legally impossible for the plaintiff to recover that mucf€itations omitted)The court also concluded
that the local controversy exceptions to jurisdiction did not apply bedae evidence suggested 89% of
putative class members are citizens of states other than Illige®88 U.S.C. § 1332(d)(3) & (4); (dkt. 27
at 11).

Venue is proper in this district under 28 U.S.C. § 1391 because a substahbatipaevents
giving rise to the claims occurred here. (IR 16.)
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BACK GROUND?

The Brugers, who are brothers, worked as truck driveddimndant®©lero, Inc., and
EMB Group, Inc., which are trucking companies owned by defendants Oleg Romanyuk and
EugeneMinochkin. (Dkt. 13 T 1.Jhe Brugers allege thdefendants underpaid them and
misclassified them asdependent contractorather than employeegd.)

StepanBruger learned aboain openingt the defendant companies in October 2016
from reading the “Chas | Podii” Ukrainidanguage newspapdistributed in Chicagold.
1 35.) He called the number listed in the paper and was invited for an intetdi¢whe
interview took place at Olero’s offices in Chicago and involved Romanyuk and the safe
manager for Olero and EMBId( 11 36, 174.) Romanyuk toBteparthat he would be driving a
truck provided by the company, that the job would require @ifa-commitment, and that he
could not work for any other trucking compahftd. 11 3738.) Romanyulalsotold him that he
would be paid $0.50 for each mile driven, including for “empty mildd.”|[ 38) Stepan
accepted the offerld.  39.) He “was given some papers to sign” but could not understand most
of themdue to his limited English language skillil.({ 40.)

Dmytro Bruger learned about employment with defendants through his bradhr. (
57.) He similarly was interviewed at Olero’s offices, by Romanyuk ambdhikin. (d. T 58.)
Romanyuk told Dmytro that he would be driving a truck provided by the company, that the job

would require a full-time commitment, that he could not work for any othekitgicompany,

2 This statement of facts is taken from the vpdtladed allegations in plaintiffs’ amended
complaint, (dkt. 13), which are presumed true for purposes of this m8genActive Disposal, Ine.
City of Darien 635 F.3d 883, 886 (7th Cir. 201Bpex Digital, Incv. Sears, Roebuck & Cb72 F.3d
440, 443 (7th Cir. 2009).

3 The court refers to plaintiffs by their first names where necessary to distithem from each
other.



and that he would be paid $0.50 per miteluding empty miles(ld. 11 6063.) Dmytro

accepted the offer, at which point Minochkin presented him with a stack of documents to sign.
(Id. 1 61.)Dmytro signed them despite not being able toarsthnd them due to his limited
English skills. (d.) Dmytro states that hthad no reason to belietbkatthe papers would have
different terms than what . . . Romanyuk and Minochkin promised hich.{ 62.)

Both namedplaintiffs make similar allegaties about how therelationship withthe
defendants unfolded in realityhey allege that, while all drivers were required to complete log
books showing the distance they drove, Romanyuk and Minochkin would regularly alter those
books to lowedrivers’ miles andheir corresponding compensatiold. (1 4449, 66)
Defendantslso reduced the Brugers’ compensation based on “charges” they had not disclosed
when the Brugers took their job&d.(11 51, 69 Charges were assessed for things like
completing the log books, washing trucks, repairing the trucks, and violatiosseadsg the
Department of Transportatiodd( {1 51, 69.)

Stepan Bruger alleges he was underpaid for at least 10% of theraibésdde drove for
defendants, amounting to at least $7,150 over the eleven months of his emploghn%do.|
He also allegedefendants imposed unwarrantdthrges of $7,538.83, yielding total
underpayment of at least $16,188.88. {1 52, 53.)

Dmytro Bruger alleges he was underpaid $5,150 based on defendants’ false reduction of
his mileage driven and assessed $7,870.00nvarranteccharges, yielding total underpayment
of at least $15,220.00ld( 1 6771.) Dmytro worked for defendants for nine montkds. { 74.)

The Brugers allege defendants disited tofully compensate a class of similagifuated
truck drivers defined as[a]ll persons who have worked for Defendant companies as truck

drivers and truck driver trainees in lllinois ohetwise have driven Defendant compahiteir



predecessorssuccessotssubsidiariesand/or affiliated companiesrucks at any time during
the relevant statutory period, and who personally provided freight cargo transpostatrices
pursuant to independent contract agreements entered into individually or on behalf of other
entities to Defendant companies and Wwlawe not been classified as employees of Defendant
companies.”Id. 1 121.)

The Brugersallege defendants failed to pay putatil@ss members for approximately
10% of the actual miles they drove and made illicit deductions from wages eamikdl to
those they say they experienc@d. 1 7579.) The Brugers also allege that defendants charged
some truckers “deposits” or “escrow” under which they retained at least $1050hk
truckers’ initial compensatiobut either never repaid theeposits or repaid theafter“great
delay.”(Id. 1 81.) The Brugers further allege defendaatsspired to misclassify truckers as
independent contractors by “avoiding the application of payroll tax withholding anttiarere
unde the US Tax Code,” creating fictitious equipment leases between the truckeine and
companies, and mandating independent contractor agreements that defendaatsaggers to
sign in the capacity of corporate entities owned by the driver[{ 96-91.) The putative class
members at all times performed their work by driving trucks owned by one of #eddet
companies.I€. 1 93.)

The Brugers originally filed thigwsuit in the Circuit Court of Cook Countyd( T 26.)
Defendants removed tlaetion to this court in April 20191d. T 34.)Plaintiffs filed an amended
complaint bringing claims under the lllinois Wage Payment Collection Act (“IW&nd
various lllinois common law theories generally seeking unpaid compensatkan1@)
Defendantsiow move to dismiss plaintiffs’ complaint in its entirety for failure to state a claim.

(Dkt. 14.)Defendants attach to theirotion “Independent Contractor Agreements” that both



Brugers signed, which defendaatgue govern the entirety of the pastieelationship and bar
the Brugers’ claims. (Dkts. 15-1 & 15)2.
ANALYSIS

Legal Standard

A motion to dismiss under Rule 12(b)(6) challenges a complaint for failure ¢castat
claim on which relief may be granted. In ruling on a Rule 12(b)(6) motion, the coaptaes
true all wellpleaded facts in the plaintiff's complaint and draws all reasonable inferenoes f
those facts in the plaintiff's favoActive Disposal, Incv. City of Darien 635 F.3d 883, 886 (7th
Cir. 2011). To survive a Rule 12(b)(6) motion, the complaint must not only provide the
defendant with fair notice of a claim’s lmbut must also establish that the requested relief is
plausible on its face&seeAshcroftv. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937 (20@8)i Atl.
Corp.v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955 (2007). The allegations in the complaint
must be&'enough to raise a right to relief above the speculative leveldmbly 550 U.S. at 555,
127 S. Ct. 1955. At the same time, the plaintiff need not plead legal theories; it istshbdh
count.Hatmakerv. Mem’l Med. Ctr, 619 F.3d 741, 743 (7th Cir. 2010).

[. Documents To Be Considered on the Motion

As an initial matter, plaintiffs argue that the court should not consider the independe
contractor agreements they signed in deciding defendants’ motion to digpkisd.9 at 3.)
Generally speaking, @urtdeciding a Rule 12(b)(6) motionay consider only thevell-pleaded
allegations in the plaintiffgomplaint.Rosenblunv. Travelbyus.com Ltd299 F.3d 657, 661
(7th Cir. 2002). An exception exists, however, for documents that are “referred ¢o in th
plaintiff's complaint and are central to his claind? Plaintiffs acknowledge making reference to
the independent contractor agreements in their complaint but argue the agsesmeoct

central to their claims because they “brought tbkeiims pursuant to the employment

o}



relationship in fact and the oral representations Defendants made to Plai2kis 19 at 3.)
Thatargument fails because the question of centrality is not up to the plaifdifis. In
Rosenblumthe Seventh Circuit helthat a defendant was entitled to append an employment
agreement to its motion to dismiss where it argued an arbitration clause in teategre
preempted plaintiff's claims. 299 F.3d at 661. Similarly here, defendants arguk#fglailaims
are defeatedly the integration clause of the independent contractor agreements. The court thus
must consider those agreemehts.
1. TWPCA Claim (Count 1)

Thepurpose of théWPCA is “to provide employees with a cause of action for the timely
and complete payment of earned wages or final compensation, without retafi@tion f
employers."Costellov. BeavEx, Inc.810 F.3d 1045, 1050 (7th Cir. 2016) (quotiyguing Moo
Sohv. Target Mktg Sys., Inc.817 N.E.2d 1105, 110353 Ill. App. 3d 126 (2004)).
Accordingly,the IWPCA imposes a variety of wagelated obligations on employers, such as
paying employees within certain time peri@igl prohibiting deductions from wages without
express written consegtven at the time of the deductid®eed20 Ill. Comp. Stat. 115/3, 4, & 9;
Costellg 810 F.3cat 1048;Lupianv. Joseph Cory Holdings LL®05 F.3d 127, 133 (3d Cir.
2018).

An IWPCA claim must be based on a valid contract or employment agreétesst.

Kanoski & Assocs668 F.3d 446, 452 (7th Cir. 2012). lllinois courts have explainedhéat

4 This court recently held that a purported independent contractor agreeould not be
considered on a motion to dismiss where a plaintiff alleged it entecedrirgral employment agreement
in August 2014, and the independent contractor agreement was not signed until Mays2bikew.
Dovgal No. 19 C 3334, 2019 WL 5208869, at *2 (N.D. Ill. Oct. 16, 2019). In the present case, in
contrast, plaintiffs do not dispute that they signed the independetractor agreements at the same time
as the purported oral employment agreement was entéoe@@aedkt. 13 {1 40, 61; dkt. 19 at 3.)



concept oanemploymentagreement under the IWPCA is “broader than a contract” and
“requiresonly a manifestation of mutual assentl” (quotingZabinsky. Gelber Grp., InG.807
N.E.2d 666, 671, 347 Ill. App. 3d 243 (2004)his is sobecause  require an employee to
have a valid, enforceable contract before invoking the Act would render the Act
surplusage.Zabinsky 807 N.E.2d at 671. In addition,ifgloyers and employees can manifest
their assent to conditions of employment by conduct aldratiersScelfov. Corp. Office Sys.,
Inc., 827 N.E.2d 1051, 1059, 356 Ill. App. 3d 1060, 1068 (2005).

The IWPCAcarves out an exemption from relationships it otherwise would edvere
purported employees meéteecriteriaindicative of being independent contractoisversion
of what is commonly referred to as an “ABC tastemployment lawCostellqg 810 F.3d at
1050. Specifically, the Act provides thae term “employee” does not encompass any
individual:

(1) who has been and will continue to be free from control and direction over the
performance of his work, both under his contract of service with his employer
and in fact; and

(2) who performs work which is either outside the usual course of business or is
performed outside all of the places of business of the employer unless the
employer is in the business of contracting with third parties for the placement
of employees; and

(3) who is in an independently established trade, occupation, profession or
business.

820 Ill. Comp. Stat. 115/2.1three criteria must be met for the exemption to applsinders-

Scelfg 827 N.E.2d at 1058 n. 1.

5The ABC test is generally broader than the comiaentest for employment, as it creates “a
nearpresumption that a worker is an employee rather than an independenttooiitirace FedEXx
Ground Package Sydnc. Employment Practices Liti273 F.R.D. 516, 521 (N.D. Ind. 2018ge also
LandersScelfq 827 N.E.2dat 1061 (the IWPCA “definition of ‘employer’ is inconsistent with the
common-law definition and shows an intent to reach those who do not caetrobhner in which work
is done”).



Plaintiffs’ suit asserts a litany of IWPCA violations, including failing to pagegin a
timely manner undesections 115/3 &, failing to pay final compensation in a full and timely
manner under section 115/5, making unauthorized deductions wotlend.15/9, and failing to
notify plaintiffs of their true rate of pay under section 115/10. (Dkt. 13 at 32-33.) Defendants
move to dismiss these claims on the grothvad plaintiffs, in their individual capacities, lack
standing to sue defendants for IWPCA violations because their relationshgmvareed byhe
independent contractor agreemehtsyentered into on behalf dfie corporate entitiegbey
own.® (Dkt. 15 at 9.)

The lllinois Appellate Couraddressed the question whether an independent contractor
agreement is determinative of a party’s employment status tivedémois Unemployment
Insurance Act irC.R. England, Incv. lllinois Dep't of Employment Sety, 7 N.E.3d 864, 881,
2014 IL App(1st) 122809That Act applies to a similar scope of employment relationships as
the IWPCA and contains a “very similarly worded” ABC exemption for indep@nde
contractors. See idat 874;Byung Moo Sof817 N.E.2d at 110820 Ill. Comp. Stat405/212.

The appeal i'f€.R. Englandarose from a decision of the Illinois Department of
Employment Security finding thatdriver was an employe#f the C.R. England carrier
companydespite the fact thalhe driver had signed an independent contract@esmgent
requiringhim to own or lease his own truck. 7 N.E.3d at 869. In deciding whether the

independent contractor exemption applied, the court first observed that the “stekenoents

6 Defendantsargument also could be construed as challenging plaintiffist to sue as the real
parties in interest, but the characterization does not matter for psirgfcthés motion.

"The Unemployment Insurance Act applies to “any service performed by an intifeidan
employing unit, defined as an entity “which has or had in its employ one or moralirals/performing
services for it within this StateC.R. England7 N.E.3d at 871; 820 Illl. Comp. Stat. 405/204 & 206.



dictate whether the exemption operates, and the designation or description whittidse

apply to their relationship is not controlling”’R. England7 N.E.3d at 875 (quotation omitted).
The court thuseldthat even though the parties had entered into a contract that “purport[ed] to
be an independent contractor agreement, that designation does not clehtrol.”

The Department of Employment Security had held that C.R. England failedytatsarr
burden of showing the second prong of the independent contractor exemption applied by proving
the claimant’s services were outside C.R. England’s “usual course of blisinesse
performed “outside [its] places of busineds.”The Appellate Court affirmed, findopthatC.R.
England was in the freight-hauling business and dhnwers like the claimant operated in its
usual course of businedd. at 876. The court also found that, given the nature of C.R. England’s
work, its “place of busine§sxtended to public roadways apitk-up and drop-off point8.id.
at 876-77.

Similarly, in Spatess. Roadrunner Transportation Sys., Inblo. 15 C 8723, 2016 WL
7426134, at *1 (N.D. lll. Dec. 23, 2016), this court certified a class of truck drivers velyedll
they were improperly classified as independent contractors and subjectedaiwiage
deductions under the IWPCA. The plaintiffs all owned or leased their own trucks andl signe
agreements classifying them as independent contraltoi$e defendants did not conteticit
such agreements barred plaintiffs’ IWPCA claim as a categorical matteighettrat the

guestion whetheall plaintiffs were in fact employees lacked sufficient legal or factual

8 TheUnemployment Insurance Aapplies to a narrower set of employmegiaitionships than
the IWPCA in that the former contains an express exemption for certaim-op@&tors of trucks in
addition to the ABC independeabntractor exemptiar820 Ill. Comp. Stat. 405/212.The court inC.R.
Englandheld the owner-operator exemption did not apply because C.R. England did bliglethat the
claimant “offered his services to the public” as requirgdheact 7 N.E.3d at 881. The owner-operator
exemption is not, of course, at issue in this case.



commonality to be amenable to clagisle treatmentld. at *3. The court rejected that
contention, finding the drivers were similagituatedn the respes relevant tahe ABC test.
Id.

The lllinois Appellate Court also has held that an independent contractor agreenunt
determinative of a truck driver's employment status for purposes of thedI\dorkers’
Compensation Act and the commiany testfor respondeat superidiability. Labuzv. Illinois
Workers' Comp. Comm'881 N.E.2d 14, 22, 2012 IL App (1st) 113007WC (stating that the fact
the parties had entered into an independent contractor agreement was a “fagtor of m
significance” in determining the nature of their relationsHgperlv. C.H. Robinson Worldwide,
Inc., 946 N.E.2d 463, 408 lll. App. 3d 1051 (2011). This court recently relied on workers’
compensation decisions in deciding an IWPCA clairRatelv. 7-Eleven, Inc.No. 18 C 07010,
2019 WL 3554438 (N.D. Ill. Aug. 5, 2019) (citiyarev. Indus. Comm'n743 N.E.2d 579,

585-86, 318 lll. App. 3d 1117 (2000)). The court there dismissed an IWPCA claim brought by
the owner of a Eleven franchise who had signed a franchise agreement as sole owner of a
corporation, but did so without prejudice to repleading if the plaintiff could allege tiehisae
corporationwas a “sham.ld. at *4. The court stated it was “not aware of & creating a
hardandfast rule that prohibits a franchisee corporation’s sole owner from qugliégran
employee of the franchisor under the IWPCKL.”

In addition, the Seventh Circuit looked to workers’ compensation decisions in construing
Kansas’s Wage Payment Act, an analog of the IWCPE&yaig v. FedEx Ground Package Sys.,
Inc., 686 F.3d 423, 426 (7th Cir. 2012). The court there certified to the Kansas Supreme Court
the question whether FedEXx drivers were employees under the act, noting tbentase on a

“form Operating Agreement FedEx entered with each of the class menideed.225. FedEx

10



acknowledged the agreement was “carefully structurefdo] label the drivers as independent
contractors.'Craig v. FedEx Ground Package Sys., Ir@00 Kan. 788, 791 (2014)he Kansas
Supreme Court ultimately answered the question by holding that the driveresmgiayeesld.
at 791.

The present case different from those described above in that the plaintiffs here signed
their independent contractagreements their capacities as sole owners of corporate entities.
(Seedkts. 15-1, 182.) Defendants argue that this distinction should be dispositive because it is
the corporate entities that would have any claim to unpaid compensation under theatgeem
(Dkt. 15 at 4.)

But the lllinois Appellate Court hasasonedhat the fact that suck driver had
incorporated did not “significantly alter the analysis” as to whdtiedriverwas an employee
under the Workers’ Compensation Aetierehe had no customers of his own and worked
exclusively for a single carrier compafiike the plaintiffs here)Ware 743 N.E.2cht 585-86
(dkt. 13 1 106)Similarly, inJohnsorwv. Diakon LogisticsNo. 16€CV-06776, 2018 WL
1519157, at *9 (N.D. lll. Mar. 28, 2018&pis court held that a trucker stated an IWPCA claim
even though he had signed an independent contractor agreement in his capacity as the sole
owner/officer of a corporation. The cougasonedhat despite the existence of this agreement it
could reasonddp infer from the trucker’s allegations that the parties agreed to form an
employment relationship with the “option of having . . . payments going through the company

that [plaintiff] owned.? Id.

9 Defendants arguBiakonLogisticsis distinguishable because hereitidependent contractor
agreementsontain an integration clause, whereas there is no mention of an itegfatise in the
DiakonLogisticsopinion. (Dkt. 20 at 10.But the court is npersuaded that an integration clause is
dispositive in light of the lllinois Appellate Court decisions discussed abalding that the existence of
an independent contractor agreement is only a minor factor in determininattine of a purported
employment relationship, and plaintiffs’ allegations tha contract was not followed gignificant

11



The facts as alleged by plaintiffs hgmn@sent strongedamsthan those iWareor
Diakon Logisticdbecause plaintiffs allege the independent contractor agreements they signed
were divorced from the reality of the parties’ relationships in significagsviost notably,
wherethe agreements contemplate that plaintiffs’ companies own trucksvtheg lease to
defendants, plaintiffs allege that they drove a company truck (which they debsetfrom the
company) at all time& (Dkt. 13 1 42, 65.) The distinction between owner-operators and
company drivers is a highly significant one in the trucking induétBeeMazzeiv. Rock N
Around Trucking, In¢.246 F.3d 956, 964 (7th Cir. 2001) (fact that drivers owned their own
trucks and were responsible for all maintenance, storage and fuel costs wasgitstication

that the drivers were independent contractors” under contawotest) (citinge.E.O.C.v. N.

ways SeeManahanv. Daily News Tribung365 N.E.2d 1045, 1051, 50 Illl. App. 3d 9 (197¢Tthe

parties to the relation are bound by a contract which by its terms clearggitfat relationship as that of
employer/independent contractand the parties abide by that contrattten the contract may be
conclusive of their relationship”etphasis added). Defendants cite broad statementsnants in this
circuit regarding the importance of giving effect to signed contracts, but thasedidsot involve the
interpretation of employment statutebich were enacted to protect workersifirexploitation (Dkt. 20

at 10 (citingEclipse Gaming Sys., LLC Antonuccj 2018 WL 2463379, at *5 (N.D. Ill. 2018Ajrcraft
Owners & Pilots Ass'n. Hinson 102 F.3d 1421, 1426, n.2 (7th Cir. 1996)).) Furthermore, defendants do
not argue that the alled underpayments at the heart of plaintiffs’-stbased on reductions in drivers’
reported miles and various unwarranted chargesre actually in accordance with the independent
contractor agreements.

101 eases of equipment by ownaperators to authorized carriers are governedebgiled
regulations promulgated by the Secretary of Transportation in ordelatdy the responsibilities of
authorized carriers and drivers, and thereby prevent carmensusing informal leases with owner-
operators to circumvent safety regulations and responsibility forasjto thirdparties.”Diakon
Logistics 2018 WL 1519157, at *5 (citin8himkov. Jeff Wagner Trucking, LLONo. 11CV-831\WMC,
2013 WL 10075919, at *2 (W.D. Wis. June 28, 2013)).

11 Last month, the United States District Court for the Southern Disfricalifornia granted a
temporary restraining order enjoining enforcement of Californiasméeenacted “ABC” test
(Assembly Bill 5) as to any mota@arrier operating in Californigalifornia Trucking Ass'w. Becerrg
No. 3:18CV-02458, 2019 WL 7372056, at *2 (S.D. Cal. Dec. 31, 2018¢. court found that plaintiffs
had shown a reasonable likelihood of sucoestheir claim thathe law was preempted by thederal
Aviation AdministrationAuthorizationAct because it “would effectively mandate[] that motor carriers
treat ownefoperators as employeesd:

12



Knox Sch. Corp.154 F.3d 744, 749 (7th Cir. 1998psquincav. lllinois Workers' Comp.
Comm'n 51 N.E.3d 5, 21, 2016 IL App (1st) 150706WC, 67 (affirming decision of the
Workers’ Compensation Commission finding a trucker to be an independeratatonwhere he
had incorporated and was an owner-operator).

Defendants make no argument that, absent the existence of the independent contractor
agreement, they would not have an employment relationship with the plai@déslkt. 15 at
4-5.)Plaintiffs allege the existence of an employment agreement, the heart of which was
defendants’ promise to pay them $0.50 per mile, without any fees, charges, or otbgodedu
(Dkt. 13 1111 38, 175, 178.) Plaintiffs further allege that defendants controlled their work in
significant ways. They alleggefendants required them to work on a full-time basis, and
prohibited them from working for other companidd. {1 60, 97.They alsaallege that
defendants provided them all their work assignments, set the prices chargieddbveries,
billed customers for work performed, and collected receivabted] (02.) Plaintiffs further
allege defendants specified what routes to take and required strict complitmdefendants’
policies, which were enforced by finekd.(f 104.) All of plaintiffs’ work was done within
defendants’ usual course of business, which was to deliver frdmff. {07.) These allegations
are sufficient to plead the existenceaofemployment relationship at the motiordismiss
stage
V. FAAAA Preemption

Defendants argue that tRederal Aviation Administration Authorization Act of 1994
(the “FAAAA™) preempts plaintiffs’ unjust enrichment, fraud, and conspiracy claims. (Dkt. 15 at
13.) That actwas passed with the goal of deregulating the trucking industry, and accordingly

provides that a state “may not enact or enforce a law, regulation, or othergurovigelated to

13



a price, route, or service of a motor carrier . . . with respect to the transpodfgiroperty.”
Costellg 810 F.3cht 1051; 49 U.S.C. § 14501(c). The Seventh Circuit has held that tieere a
two requirements for FAAAA preemption to applyl) a state must have enacted or attempted
to enforce a law, and (2hat lawmust relate to carrier rates, routes, or services either by
expressly referring to them, or by having a significant economic effettteon.” Nationwide
Freight Sys., Incv. lllinois Commerce Comm1784 F.3d 367, 374 (7th Cir. 2015) (quotation
omitted).In contrast, “a state’s regulatory action is not preempted where its rel@pomith
carrier rates routes or services is ‘tenuous, remote, or periphéa(duotingDan's City Used
Cars, Inc.v. Pelkey 569 U.S. 251, 261, 133 S. Ct. 1769, 1778 (2013)). In this regard, the
Seventh Circuihas instructed that “the effect of a labor law, which regulates the motiar eerr
an employeris often too ‘remote’ to warrant FAAAA preemptiorCostellg 810 F.3dat 1054
(emphasis originalsee alsaCalifornia Trucking Ass'w. Sy 903 F.3d 953, 961 (9th Cir. 2018)
(“Congress did not intend to hinder States from imposing normative policies on motaisasrie
employers”);cf. Schwanrv. FedEx Ground Package Sys., Ir®13 F.3d 429, 437-40 (1st Cir.
2016) (holding FAAAA preemptelflassachusettfABC test for determining the existence of
employment relationships).

In Costellg the Seventh Circuit held that the FAAAA did not preempt the definition of
employee contained in the IWPCAnd thus that a class action allegimgroper deductions
under the IWPCA could proceed. 810 F.3d at 3tsprdLupian 905 F.3dat 129.Defendants
make no argument as to why common law claims seeking alledeelsind unpaid wages would
be preempted where IWPCA claimseking the same thirage not. To the contrary, Diakon
Logisticsthis court held that the FAAAA did not preengitherWPCA or unjust enrichment

claims brought by drivers against a carr2918 WL 1519157, at *4Lhe court agreewith

14



Diakon Logistics holding that such IWPCA and common law claims are indistinguishable for
purposes of FAAAA preemption, and thus holds the preemption doctrine is inapplicable here.
V. Fraud (Countsll-1V)

Plaintiffs bring claims of fraud in the inducement, fraudulent misrepregamtand
fraudulent concealmentDkt. 13 at 3346.) All of these claims are based on the same alleged
representations arggek the same relief, so the court will address them tog8enefTsybikov.
Dovgal No. 19 C 3334, 2019 WL 5208869, at *3 (N.D. Ill. Oct. 16, 2019) (doing same).
substance, plaintiffs allege th@ggfendants told them at the outset of thelationshipthatthey
would be paid $0.50 for each mile driven, including for “empty miles,™aitthout any fees or
fines or charges deductédDkt. 13 1 38, 63, 178

Plaintiffs’ allegations with respect to their fraud claithasareessentially tb sameas
the allegations underlying the\WWPCA claim. In Tsybikoy this court granted a motion to
dismiss a group of truck drivers’ fraud claims on the grounds that under lllinois laty arnasy
not recover in tort foa claim, like an IWPCA claim, thabunds in breach of contract. 2019 WL
5208869, at *3 (citingohnsorv. George J. Ball, Inc.248 Ill App. 3d 859, 868 (1993)3ee also
Byung Moo Soh817 N.E.2d at 1108 (“Claims for wages or final compensation are thus akin to
breach of contradctions). The same reasoning applies here. Plaintiffs’ fraud claims are thus
dismissed.

VI.  Conspiracy To Violatethe (WPCA (Count V)

Defendants argue plaintiffs’ civil conspiracy claim must be dismisseduse such

claims cannot be predicated on IWP@ialations. (Dkt. 15 at 14.) This court previously has

held to the contraryl sybikoy 2019 WL 5208869, at *Defendantpresent no argument as to
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why the court should depart from that holding here. Thus defendants’ motion to dismiss
plaintiffs’ claim that they conspired to violate the IWPCA is denied.
VII. Conspiracy To Commit Fraud (Count VI)

Because the court has dismissed the underlying fraud counts, plaintifis'toki
defendants conspired to commit fraud is alsmissed.
VIIl. Declaratory Judgment (Count VII)

Defendants argue plaintiffs’ declaratory judgment claim should bestisthbecause
their contractual relationship with defendants has ended and “[flormer contractorshdweot
standing to seek declarayar injunctive relief against the company for which they previously
worked.” (Dkt. 15 at 16 (quotinBuffinv. Exel Direct, Inc, No. 09 C 1735, 2009 WL 3147589,
at *3 (N.D. lll. Sept. 29, 2009).) Plaintiffs do not contest this general proposition butthegue
the putative class contains current employees who are “misclassifieddergaid.” (Dkt. 19 at
7.)

“[M] isclassificatiorby itself is not enough to state BPCA claim,” Schneidew.
Ecolab, Inc, No. 14 C 01044, 2015 WL 1402615, at *6 (N.D. Ill. Mar. 25, 2015),aadldim for
underpayment would not be ripe until wages due were actually not paid. Thus the cooot sees
basis to grant declaratory reli€flaintiffs’ declaratory judgment count is dismissed.

IX.  Accounting (Count VIII)

lllinois law precludes an accounting claim unless a plaintiff has no adeuméedy at
law. Tsybikoy2019 WL 5208869, at *ARuffinv. Exel Direct, Inc.2009 WL 3147589 (N.D. Il
2009). Here, plaintiffs have potential remedy via theMMPCA claim Thus, plaintiffs’

accounting claim is dismissed.
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X. Unjust Enrichment (Count 1X)

Defendants arguglaintiffs’ unjust enrichment claim should be dismissed because their
independent contractor agreements cover the subject in dispute. (Dkt. 15 at 12.)dlknois
holds that a plaintiff cannot recover under both breach-of-contract and unjust enrichment
theoriesPrima Tek Il, LLCv. Klerk’s Plastic Indus. B.U525 F.3d 533, 541 (7th Cir. 2008)
Engerv. Chicago Carriage Cab Corp812 F.3d 565, 570 (7th Cir. 2018}t the pleading stage,
however,a plaintiff may bring breacbf-contract and unjust enrichment claims in the
alternative Cohenv. Am. Sec. Ins. Co735 F.3d 601, 615 (7th Cir. 2013A(plaintiff may
plead as follows: (1) there is an express contract, and the defendant is liabdadbr difrit; and
(2) if there isnotan express contract, then the defendant is liable for unjustly enriching himself
at my expense”Defendants’ motion to dismiss plaintiffs’ unjuestrichment count thus is
denied.

CONCLUSION

Defendants’ motion to dismiss is granted in part and denied in part. CQLWRBCA), V

(conspiracy to violate the IWPCA), and IX (unjust enrichment) may proceedeifaning

countsare dismissed

&7
U.S. District Judge Joan H. Lefkow

Date: Januar@1, 2019 O//%/ﬂ /(%W
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