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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

U.S. GLOBAL CORPORATION )
)
Plaintiff, )
V. )
) Case No. 1602589

ENERCO SP. Z 0.0, )

ENERCO SP. Z 0.0. SP. K., ) Judge Jorge L. Alonso
PIOTR PAWL WISNIEWSKI, and )
KRYSTIAN BOGDAN STACHOWIAK )
)
Defendars. )

MEMORANDUM OPINION AND ORDER

In this diversity action, Plaintiff U.S. Global Corporation (“USG”), an lllinasporation,
brings various claims against Defendants Enerco Sp. z 0.0. (“Enerco”), Enerco Sp. z 0.0. Sp. K
(“Enerco SP”), Piotr Pawl Wisniewslkand Krystian Bogdan Stachowiak. Defendants now move
to dismiss pursuant to Fed. R. Civ. P. 12(b)(2), arguing this Court lacks personal jonsohvet
any of the Defendants. For the reasons that follow, defendants’ motion [26] is granted mapart a
denied in part.

BACKGROUND

USG is an lllinois corporation with its principal place of business in Cook Courpijsl|
(SeeCompl, ECF No. 1 at § 1.) USG does businesthe renewable energgector and among
other activities, USGntroducesAmerican companie® foreign companies to facilitate energy
projects in foreign marketsld¢ at § 7.) USG complains that defendant&o Polish companies
and the two individuals that own those compantegsongfully pursued certaienergyprojects

with an American company introduced to them by USG without involving USG, allegedly in
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violation of a contract USG had widnother Polish company di&ted with defendantsSee id
at 11 737.)

Defendants Piotr Pawl Wisniewski and Krystian Bogdan Stachowiak are citindns a
residents of Polandld. at  4.) DefendariEnercois a Polish limited liability compangwned by
Wisniewski and Stachowialwith its principal place of business in Polantl. (at 1 2 9.
DefendanEnerco SP is a Polish limited partnership with its ppacplace of business in Poland;
Enerco SP is owned by Wisniewski, Stachowiak, and Endctaat(f 3.)

1. Formation of the “Confidentiality and Non-Circumvention Agreement”

Again, the thrusbf USG’s complaint is thadefendants allegedly breached an agrent
that USG entered into in February 2005 with another Polish company, EEPN Sp. z 0.0.”{;EEPN
which was owned and controlled by Wisniewski and Stachowidkat T 10.)

Around March 2004, an agent for EEPN contacted USG'’s president and CEO, Romuald
Poplawski, and asked if USG could help EEPN find investora wind project in PolandPItf.’s
Resp., ECF No. 30, Ex. 1 at  he project would eventually come to be known as the “Tymien
project” (Id.) According to USG, Poplawski was in lllinois when EEPN'’s agent contacted him,
(id.) but defendants stress thBEPN’s agent nevephysically traveled to lllinois, and any
communicationsvith Poplawski would have been by phomgil or in person in Warsaw Poland
(ECF No. 35, Ex. 4 at 1 5l June 2004, EEPN'’s agent proposed to arraageal or meeting
with Wisniewski and Stachowiak” and US@&GF Na 30, Ex. 1at § 7.)

Thereafter, USG’s Poplawski spoke with Wisniewski and Stachowiak aboaductng
them to potential lllinois investors, and although USG concedes its business was lisivelyc

lllinois-based,” USG says it was “heavily lllinecentric” because lllinois is where most of
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Poplawski's contacts were locajedomething Poplawski emphasized to Wisniewski and
Stachowiak (Id. at 1 9.)

After these initial conversations, Poplawsttrafted the “Confidentiality and Non
Circumvention Agreement” (“the Agreement”) between EEPN and J8Gat 1 10.)Defendants
contend that USG contacted EEPN in Polapécificallyto discuss entering into the Agreement,
and USG disputes thédct (SeeDefs.” Memo in Support of Mot. to Dismiss, ECF No. 26, Ex. 1
at  6;see als&CF No. 30, Ex. 1 at 1 4.) Poplawskafted and executed the Agreement in lllinois.
(Id. at T 10.) Defendant Stachowi@kecuted the Agreement in Poland on behalf of EEPN. (Defs.’
Reply, ECF No. 35, Ex. 1 at 1 5.) Defendants state that EEPN conducted all of its ioegdtat
the Agreement in Poland and that neither defendants nor any agent of EEPN travetemidarllli
the United States to negotiate or draft the Agreemiehy. (

In relevant part, the Agreement covers the Tymien project as well as othexcitindp
“potential projects in Poland(ECF No. 35, Ex. 3, Ex. A at 1The Agreement statéisat “neither
EEPNnNor any of the firm’s associated or affiliated companies shall take any indeperta@iit ac
to develop projects or conduct any transactions “with parties and/or investors introduce@ by US
without USG'’s direction and invobment (ECF No. 1 at  12-13) This clause remained in effect
for two years after the Agreement was terminated. (ECF No. 35, Ex. 3, Ex. AheZApreement
also included a choiceof-law provision that stated ftshall be governed and construed in
accordance with the laws of the Statdllinois, USA.” (ECF No. 30, Ex. 1 at T 10.)

USG and EEPN executed the agreement on February 5, 1960ber DefendantEnerco
nor Enerco SP existed at the tintenerco was formed on December 5, 2005, and Enerco SP was

formed on January 4, 2006. (ECF No. 35, Ex. 3 at-§f) EEPN was liquidated in 2018CF
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No. 26, Ex. 1 at § 5.pefendants stateand USG does not disputdhat they terminated the
Agreement by letter on June 24, 20®e¢ECF No. 35, Ex. 3 at 1 12.)
2. Defendants’Business Activities

Around the same time that USG’s PoplawskiDeferdants Wisniewski and Stachowiak,
Poplawski began looking for potential investors for the Tymien project. (ECF No. 30, Ex. 1 at {
8.) Poplawski contacted Invenergy, described by USG as “an IHopasied company engaged in
renewable energy projects,” and providiecenergy withinformation about EEPN and the Tymien
project (Id.) Poplawskintroduced Invenergy to Wisniewski and StachowraR005. (d. at {1 11;
see alscECF No. 35, Ex. 5 at { 5.) The parties offer differing versions as to how the business
relationship between defendants and Invenergy played out from there.

According toUSG, “it was always understood [tBEPN, Invenergy and USG that
decisionmaking and document drafting and review would be done from Chicago” because
Invenergywould have a larger stake the Tymien project.3eeECF No. 30, Ex. 1 at § 12)SG
claims it helped Wisniewski and Stachowiak apply for visas to travel to Chicagm$iness
medings with Invenergy. Ifl. at § 14.) USG describes a number of trips Wisniewski and
Stachowiak made to Chicago allegedly “in performance of the Agreement and puejeitsped
as a result of the Agreementlti(at T 16.) In March 2006, Wisniewski and Gtawiak, along
with two other EEPN staffers, traveled to Chicago where they attended “sivgstaeétings with
Invenergy” on three separate days; the meetings related to the Tymien projectesimbtential
projects, includingone thatcame to be known as the “Darlowo projectd.) Also, Defendants
Wisniewski and Stachowiak returned to Chicégon July through August of 2006, where they

attended “multiple days of meetings with higinking Invenergy personnel”; USG does not
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specify what these 2006 ngwgs were about but states that Poplawski attended “most if not all
of them. (d. at 1 17.)

Additionally, USG statethat virtually all work for the Tymien project was performed in
lllinois. Documents for the project were either drafted or approved by Invenergy in Chicdgo, a
to the extent EEPN drafted documents, Wisniewski and Stachowiak apparently “routerdly” s
such documentation to either USG or Invenergy in lllinois for review and appriul/adt @ 18.)
Further, USG states that “all significatdcuments” were reviewed and edited by attorneys at the
Chicago office of Baker & McKenzidld. at  19.) USG also estimates that about “90 percent or
more” of the total work performealy USGon the Tymien project was performed in lllinois, and
USG claimsthat “a substantial majority” of the “efforts put forth by Invenergy” on the Tymien
project was made by lllinoibased Invenergy personnét.(at T 20.)

Finally, specifically regarding Defendants Enerco and En8RpoUSG claims that the
defendant entities “conducted multiple other projects with Invenergy,” includin@anewo
project. (d. at § 21.)Specifically regarding the Darlowo project, USG concedes that its
involvementwas marginalized by defendants and Invenergylautnsthat Poplawski knows that
document drafting, document review, and “all major decismaking” was performed by
Invenergy in Illinois. [d.)

Defendantsoffer a different set of factd=irst, defendants assert that the only projects
potentially covered by the Agreemeri.e., projects involving Invenergy ar€EPN or entities
affiliated with EEPN—were the Tymien project and Darlowo proje&e€ECF No. 35, Ex. 5 at |

13.)! With respect to Enerco and Enerco SP, defendstate that neitherentity had any

! Defendants qualify this statement by clarifying that they are the onjgosowithin the timeframe
defendants argue t®vered by the Agreement, i.e., between February 7, 2005 and June 24, 2011. (ECF No.
35, Ex. 5at §13.)
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involvement in either project. It is undisputed tB&PN—not the Enerco entities-participated
in the Tymien project. Furtherdefendants appear twntend thathe Enerco entitieslid not

participatein the Darlowo projectout ratheytwo other Europébased companiesssociated with
Wisniewski and Stachowiak (referred to by defendants as “the Cyprus companie€i fojoint
venture with Invenergy to perforthe Darlowo project. (ECF No. 35, Ex. 5 at §§3®) Defendants
maintain that neéiher Enerco nor Enerco SP has ever conducted any business in |IbeaisCH

No.26,Ex.1at{7.)

With respect to Invenergylefendants contend that Invenergy never performed any work
in lllinois on the Tymien project or Darlowo proje®atherdefendants contend that Invenergy
has several, separate Europ&asedorporateentities, and any work performed by Invenergy on
the Tymien and Darlowo projectvas performedby these Europeadmased entitiegand thus,
performed in Europe, not lllingis(ECF No. 35, Ex. &t 11 2, 512, 1415.) Defendants also state
that any work performed bgaker & McKenzieattorneys relating to the pegjts was performed
at the law firm’s Warsaw office, not in Chicag&eg id, Exs. 6-7.)

Finally, defendants deny théfisniewski and Stachowiakthrough EEPN or otherwise
performed any work relating to the projects in lllinold.,(Ex. 3 at T 3.FFinally, while defendants
concede that Wisniewski and Stachowiak made two trips to Chicago in 2006 and met with
Invenergy personnel during those trips, defendants state that they never discussed éne Tymi
project, the Darlowo project, or any other project covered by the Agreement during deisem
(ECF No. 35, Ex. 3 at 11 8-9.)

In this action, USG brings three claims. USI&ges a breach of contract claim (Count I)

or, in the alternative, alleges an unjust enrichment claim (Count Ill) against theo Emgities.
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USG also alleges a tortious interference with contract claim (Count Il) adaefendants
Wisniewski and Stadwiak. (ECF No. 1 at 1 22-37.)

LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(2) tests whether a federal court basaber
jurisdiction over a defendantentral States v. Phencorp. Reins ,GBl0 F.3d 870, 875 (7th Cir.
2006); Fed. R. Civ. P. 12(b)(2). The plaintiff bears the burden of establishing that personal
jurisdiction existsN. Grain Marketing, LLC v. GrevingZ43 F.3d 487, 491 (7th Cir. 20140
determine whether the plaintiff has met its burden, a court may consider mattets otithe
pleadings, including affidavits from both parti®urdue Reskound. v. Sanofsynthelabo, S.A.

338 F.3d 773, 782 (7th Cir. 200Felland v. Clifton 582 F.3d 665, 672 (7th Cir. 2012yYhen

the defendant challenges by declaration a fact alleged in the plaintiff saiomghe plaintiff has

an obligation to go beyond the pleadings and submit affirmative evidence supporting the exercis
of jurisdiction.Purdue Res. Found338 F.3d at 783. Prior to an evidentiary hearing, all factual
disputes are resolved in the plaintiff's favor, but unrefuted facts in a defendtidavits will be

taken as trueGCIU-Employer Ret. Fund v. Goldfarb Coyp65 F.3d 1018, 1020 (7th Cir. 2009).

If a cout determines material factual disputes exist in ruling on a Rule 12(b)(2) motonyta

“must hold an evidentiary hearing to resolve them...Until such a hearing takes place, the party
asserting personal jurisdiction need only make optiraa faciecase ofpersonal jurisdiction.”

Hyatt Int’l Corp. v. Cocp302 F.3d 707, 713 (7th Cir. 2002).

DISCUSSION

“A federal court exercising diversity jurisdictibhas personal jurisdiction only where a

court of the state in which it sits would have such jurisdicti®hitos Techs., Inc. v. Philos & D,

2The Court has subject mattjurisdiction hergpursuant to 28 U.S.C. § 1332(a)(2) because USG, a citizen
of lllinois, alleges that the amount in controversy exceeds $75,000 and thadadggeare citizens of a
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Inc., 645 F.3d 851, 855 n.2 (7th Cir. 201Hgre, that state is lllinoidllinois’s long-arm statute
authorizes personal jurisdiction to the extent permitted by the lllinois Coiwstiand the United
States Constitutin. 735 ILCS 5/2209(c). “[T]here is no operative difference between these two
constitutional limits,” so a single constitutional inquiry will suffiddobile Anesthesiologists
Chicago, LLC v. Anesthesia Assocs. of Houston Metroplex, 628.F.3d 440, 431 (7th Cir.
2010). “The key question is therefore whether the defendants have sufficient imiruomtacts’
with lllinois such that the maintenance of the suit ‘does not offend traditional notifeis play
and substantial justice.Tamburo v. Dworkin601 F.3d 693, 7001 (7th Cir. 2010) (quotintpt'l
Shoe Co. v. Washingto826 U.S. 310, 316 (1945pee also Burger King Corp. v. Rudzewi€zl
U.S. 462, 474 (1985)

There ar@wo types of personal jurisdiction: general and spedifasmler AG v. Bauman
571 U.S. 117, 126 (2014). USG concedes this Court cannot exercise general jurisdiction over
defendantsso the Court need onfgcus onwhether ithasspecific jurisdictionover defendants
(SeeECF No0.30 at 8, n. 3.ppecific jurisdiction “focuses on the relationship among the defendant,
the forum, and the litigationWalden v. Fiore571 U.S. 277, 284 (20143pecific jurisdiction is
appropriate where (13 defendant has purposefully directi¢gsl acivities at the forum state or
purposefully availedtself of the privilege of conducting business in that state, (2) the alleged
injury arises out of the defeadt’'s forumrelated activities, and (3) the exercise of jurisdiction
over the defendant compowtséth traditional notions of fair play and substantial justic@&nburq
601 F.3d at 70Z-elland v. Clifton 682 F.3d 665, 673 (7th Cir. 2012).

In making its case for specific jurisdiction, USG lumps all defendants together in

discussing their contacts with lllinois, (ECF No. 30 atl1(), but in determining whether the Court

foreign state who have not been lawfully admitted for permanent residence initheé States. (ECF No.
1latq915)
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has specific jurisdiction over defendants, “[e]lach defendant’s contacts wiftbrtime State must
be assessed individuallyCalder v. Jones465 U.S. 783, 790 (19849¢ee also Rush v. Savchuk
444 U.S. 320, 33B32 (1980) (finding it “plainly unconstitutional” to aggregate all of defendants’
contacts to find personal jurisdiction where one defendant had no contacts with foreyn stat
Keeping this in mind, USG alleges@set of facts for Defendants Enerco and Enerco SP and a
different set of facts for DefendanWisniewski and StachowiakThe Court addresses the
defendants accordingly.
l. Defendants Enerco and Enerco SP

The minimum contacts analysis for specific jurisidic varies depending on the type of
claim allegedFelland 682 F.3d at 674. USG allegesntract claims against the Enerco entjties

and as such, the analysis must focus on the Enerco entities’ “conduct during contracbrigimati
Id.; see also RAR, Ine. Turner Diesel, Ltd.107 F.3d 1272, 1278 (7th Cir. 1997) (“[l]n a breach
of contract case, it is only the dealifgstween the parties in regard to the disputed contraait
are relevant to the minimum contacts analysis”) (quotations omitted). Aacbbitween a state
resident and owbf-state defendant does not automatically give rise to specific jurisdanticts
own; rather, the Court looks to “prior negotiations and contemplated future consequemugs, al
with the terms of the contract and tbarties’ actual course of dealing” in determining whether
specific jurisdiction existBurger King 471 U.S. at 478-79.

Here, the Court finds that facts supporting jurisdiction over the Enerco entitieskirg|
Although USG spends much time discussimg details of how the Agreement at the center of its
suit came to be formei,is undisputed that the Enerco entities did not exist during this time period.

(ECF No. 35, Ex. 3 at 11-&) Again, the minimum contacts analysis looks to the contacts a

defendantitself makes with the state, not contacts made by the plaintiff, another defendant, or a
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third party. Walden 571 U.S. at 284. And as defendants point out, USG makes no showing
whatsoever that the acts of EEPN, Wisniewski, or Stachowiak relatirige tgreement can
somehow be imputed to the Enerco entities. (ECF No. 35 at 5 n. 2.) While the Court makes no
finding here whether the Enerco entities can ultimately be bound by the Agregrieds, USG

fails to show theEnerco entities engadeén any at—like initially contacting USG, negotiating

the terms of the Agreement, or “contemplat[ing] future consequences” of the Asgeetmat
would support specific jurisdiction because they did not yet eéXest.Burger King4d71 U.S. at
479;see also Felland82 F.3d at 674 (noting that on a breacitontract claim the jurisdictional
analysis would be limited to the defendant’s condukirihg contract formation”) (emphasis
added).USG puts much emphasis on the Agreement’s lllinois chafidew provision, but its
argumentis ultimately unavailing. “A choiceof-law provision can be an indication that a
defendant has purposefully availed itself of the laws of a particular staigebatally is not
determinative of whether personal jurisdiction exists,” and the provision getsaidight here,
where it would be impossible to say the Enerco entities negotiated and agreed to the prasisions
they did not exist at the tim&nt’| Precision Components Corp. v. Greenpath Recovery W,, Inc.
No. 17 C 9179, 2018 WL 1920118, at *5 (N.D. Ill. Apr. 24, 2018) (giving less weight where “the
defendant did not actually negotiate the choice-of-law provision”).

When all irrelevant allegatiorare stripped away, the only contact US&sthe Enerco
entities have &d with lllinois is that they worked on “multiple projects” with Invenergy, which
USG alleges is an lllinoibased company. (ECF No. 30, Ex. 1 at 11 8, 2hi} generalized
allegation is the basis for its breach of contract and unjust enrichment Elane.specifically,

USG submits an affidavit from its president and CEO, Romulad Poplawski, whicls ¢hatrthe

Enerco entities worked with Invenergy on the “Darlowo project,” as well as other, diespec

10
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projects. [d. at § 21.)AlthoughPoplawski concedes USG'’s involvement on the Darlowo project
“was marginalized by dendants and Invenergy,” Poplaki claims to know that “Invenergy’s
involvement was much as it was on the Tymien [project], with document drafting and review done
by Invenergy or on Inveneyts behalf in lllinois, and all major decisiemaking for the project
made by Invenergy in lllinois.”ld.) Importantly, Poplawski comments amly Invenergy’s
involvement oronly the Darlowo project and provides no details whatsoever on how or to what
extent the Enerco entities were involved in these projéstsn accepting as trdbat Invenergy
performed all its work on the Darlowo project in lllindihis is insufficient to make outgima

facie case of specific jurisdiction over the Enerco entitiese.See Ice Consultants US, Inc. v.
Microvoice Applications, IngNo. 04 C 0069, 2004 WL 1114748, at *2 (N.D. Ill. May 17, 2004)
(“Entering into a contract with an lllinois company, even if the lllinois companioipes in
lllinois, is insufficient toestablish specific jurisdiction over a defendantsge also Corus Int’l
Trading Ltd. v. Eregli Demjr765 F. Supp. 2d 1079, 1086 (N.D. Ill. 2011) (finding no specific
jurisdiction where plaintiff argued its performance under a settlement agmeerocured in
lllinois where plaintiff failed to point to any lllinoibased action on the defendant’s partjus,

for the foregoing reason&)SG fails to make @rima faciecase of personal jurisdiction over

Defendants Enerco and Enerco SP, and accordingly, they maisntissed'

3 Defendants offer affidavits disputing USG’s account, but at this stage, tprmrhearing, the Court
assumes the truth bfSGs accountas it mustThe Courialsonotes thatlefendantstate thajoint ventures
wereformed with Invenergy to perform the Darlowo project. While the contdais@member of a joint
venture can typically be imputed to another memdms, Wendt v. Handler, Thayer & Duggan, L.16@3

F. Supp. 2d 1021, 1030 (N.D. Ill. 2009), Invenergy’s alleged acts in llliaoisat be imputed to the Enerco
entities because defendants also state the joint venture was formed with twefermiant Cyprus
companies, not the Enerco entities. (ECF No. 35, Ex. 5 at 71 9-13.)

41n its response, USG highlights certain visits allegedly made by Wisniewskitachib@iak to Chicago

in 2006. (ECF No. 30, Ex. 1 at 11-18.) Although the Enerco entities existed at the time of these visits,
USG does not argue that Wisniewski and Stadchlowere acting as agents for the Enerco entities during
these visits nor does USG otherwise explicitly argue these visits were sditdlce Enerco entitiesd(),

11
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Il. Defendants Wisniewski and Stachowiak

Whetherthere isspecific jurisdiction over Defendants Wisniewski éichowiak is a
thornier issue. Ultimately, th€ourt finds there are material disputes of fact that require an
evidentiary hearing to resolve the question.

USG brings astate law claim fortortious interference with contract and business
expectancy claim against Wisniewski and Stachowiak, which as the name suggesds in tort.
(ECF No. 1 at 11 282.) Fortort claims,“the inquiry focuses on whether the conduct underlying
the claim was purposefully directed at the forum statarhburg 601 F.3d at 70Z'o answer this
guestion, a plaintiff generally has to show that a defendant engaged in “(1) intentionat ¢ondu
‘intentional and allegedly tortious’ conduct); (2) expressly aimed at the foriey €& with the
defendant’s knowledge that the effects would be-fétiat is, the plaintiff would be injuredin
the forum state.Td. at 703 (citing standard arti@aied inCalder).

The partieslo notexplicitly follow this Calderframework intheir briefs. ItappeardJSG
relies on the Burger Kingframework discussed above regarding contract cland again,
generally discusses! contacts byall defendants in making its case for specific jurisdicti@eg(
ECF No. 30 at /11.) But again, the type of claim matters to the minimum contacts analysis,
Felland 682 F.3d at 674, so the Court appttesCalderinquiry to the facts USG puts forth.

The first and third prongs dfalderare easily mehere Regarding the third prong, USG
alleges facts both in its complaint and response brief that show Wisniewski aimov@gdcknew
USG was an lllinois corporation, which is sufficiaatshow they knew the eftts of their acts
would be felt in Illinois Tamburq 601 F.3d at 7®07. Regarding the first prong, the Seventh

Circuit is still undecided whethetl a defendant’s intentional acts are relevant or whether only

and based on what USG presents in its response, the Court cannot draw an irffet&visaiewski and
Stachowiak were acting on behalf of the Enerco entities either.

12
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intentionalandwrongful acts are relevand. at 703;see also Felland582 F.3d at 675 n.2. Under
the former approach, the clearly intentional acts of Wisniewski and Stachoweilirey the
formation of the Agreement would be considered, while under the later approach, only thedr alle
acts @ using the Enerco entities to perform projects with Invenergy without including US® se
to be relevant. Because the parties do not us€#fderframework, they do not address this issue.
Either way, USG alleges intentional and tortious acts thatys#tisffirst prong of th€aldertest,
butbased on the circumstances of this cseCourthinksthe broader view is more appropriate
and considers Wisniewski's and Stachowiak’s acts in forming the Agreement. Inngp tha
Court notes thaCalder ard its progenyconsider the nature of the specific tort at isstedder,

465 U.S. at 7889; Walden v. Fiore571 U.S. at 287 (discussing impact of publication element
of libel tort on the strength of defendant’s connectiorCalder). To prevail on its tortious
interference claim under lllinois law, USG would ultimately have to prove a \afitlact existed
and that Wisniewski and Stachowiak knew about the conteibb v. Frawley906 F.3d 569,
577 (7th Cir. 2018), so it seems that their intentional acts regarding the formation of the
Agreement, even if not wrongfudrehighly relevantand should be considered.

The Court finds a dispute of material fact exists regarding the second prong, iteerwhe
Wisniewski and Stachowiak’s actgere expressly aimed at lllinois. USG alleges that Wisniewski
and Stachowiak induced the Enerco entities to breach the Agreement by partnering wittgynvene
to perform multiple projects, including the Darlowo project, without USG’s involvement.
Critically, according to the affidavit submitted by USG’s Poplawski, Invenergy is aoi#hased
company that performed its work on the Darlowo project in lllinois, and Wisniewski and
Stachowiak allegedly met with Invenergy in lllinois to discuss the Darlowjegirand theother,

subsequenprojects. (ECF No. 30, Ex. 1 at {1 1B, 21.)On the other hand,efendants offer

13
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affidavits showing thateitherlnvenergynor its lawyersverperformed any work in lIllinois and

that all work performed by Invenergy on tipeojects at issue were actually performed by
Eurgpeanbased Invenergy entitiesS€eECF No. 35, Ex. 5 at 1 2, 5-12, 14-$Bg also id Exs.

6-7.) Defendants also state that, while they attended meetings with Invenergy in Chicago, no
business was eveliscussed. (ECF No. 35, Ex. 3 at §9.BFurther, regarding the formation of

the Agreement, disputes of fact exist between which party first contdxdenthter specifically

about forming the Agreement as well as to what extent the parties understowmbsglEtween

them would be focused in lllinoisSéeECF No. 26, Ex. 1 at 1 8ee als&eCF No. 30, Ex. 1 at
4,9-12.)

The Court finds these disputes of fact material to whether Defendants Wisnaewiski
Stachowiak purposefully directed their activitiasthe forum state in a way that sufficiently
establishes the requisite minimum contacts. If USG’s version of evetntg i tends to show
that Wisniewski and Stachowiak “expressly aimed” their conduct at lllinois byirfgrran
Agreement with an lllinis company and then causing the Enerco entities to reach back into lllinois
to continue working with other Illinoisompaniesntroduced to them by USG, in violation of the
AgreementSee Ariel Invs., LLC v. Ariel Capital Advisors LL&31 F.3d 520, 523 (7th Cir. 2018)
(finding plaintiff failed to make such a showing undzalder and stressing that the thipdrty
clients the defendant allegedly wrongfully engaged in business with were not lochliedis).

If defendants’ version of eventstisie, USGreally onlyallegesthat Wisniewski and Stachowiak
intentionally worked to cut out USG from projects with fdimois third partiesi.e., European
based Invenergy entitiebinder this version of facts, Wisniewski and Stachowiak may be said to
have “expressly aimed” thetortious acts at USGwhich is located in lllinoisbut that is

insufficient to establish the requisite minimum contaSese idat 522 (explaining thatvalden
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requires more because “the plaintiff cannot be the only link between the defendantfandie

see also Monco v. Zoltek Corfg42 F. Supp. 3d 829, 836 (N.D. Ill. 2018yeen Light Nat’l, LLC

v. Kent No. 17cv-6370, 2018 WL 4384298, at *4 (N.D. lll. Sept. 14, 2018). In its reply brief,
defendants request an evidentiary hearing to resolve these factual distheéeSafirt deemeid
necessary(ECF No. 35 at 9 n.4.) For tHeregoing reasonghe Court believes an evidentiary
hearing immecessy. Hyatt Int'l Corp, 302 F.3d at 713.

Additionally, the parties may note that the Court gave no consideration to USG'’s alleged
facts pertaining to the performance of the Tymien prpjemist notably Wisniewski’'s and
Stachowiak’s alleged communicationsdamork product sent to Invenergy or USG in lllinois.
(ECF No. 30, Ex. 1 at 1 18.) The Court does not consider these contacts becausésu®Gshtav
how its claim against Wisniewski and Stachowiak “arise out of” or “relate to” thesect®ihe
SupremeCourt has not yet explained the scope of the “arising out of” requirement, and various
circuits have adopted competing approaches based on causation, some requiring proximate
causation and otherequiring butfor causationSeeuBID, Inc. v. GoDaddy Grp., Inc623 F.3d
421, 43Q(7th Cir. 2010)citing Mass. Sch. of Law at Andover, Inc. v. Am. Bar Assi2 F.3d 26,

35 (1st Cir. 1998) (requiring proximate causation) @nd v. Am. Nat'l Red Cros$12 F.3d 1048,
1051 n.7 (9th Cir. 1997) (requiring bfdr causation)).Finding the former approach
underinclusive and the latter approach overinclusive, the Seventh Circuit adofgad the Third
Circuit's approach, which rejects any “mechanical test” based on causation foe dlewndole
inquiry “focused on the ‘tacit quid pro quo that makes litigation in the forum reasonably
foreseeable.”ld. (quotingO’Connor v. Sandy Lane Hotel Cd96 F.3d 312, 322 (3d Cir. 2007)).
This “quid pro quo” is the fundamental principle underlying the mimmeontacts framework that

“out-of-state residents may avail themselves of the benefits and protectionsgbdsiness in a
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forum state, but they do so in exchange for submitting to jurisdiction in that stateifies efising
from or relating to thosactivities.” Id. Accordingly,the “precise causal relationship between
contacts and claim” is “not important”; what matters is “that the relationship be ‘intenategh
to keep the quid pro quo proportional and personal jurisdiction reasonably foreSei@athle
forum stateld. (quotingO'Connor, 496 F.3d at 323).

Under this approach, all contacts relating to the Tymien project are irreleseause
nothingWisniewskior Stachowiak did on Tymien would lead them to believe they would be haled
into courtin lllinois; indeed, these contacts would not even be relevant under an overinclusive
“but-for” test. The alleged contacts relating to the Darlowo and other subsequent miegdys
are relevant. The facts regarding Wisniewski’'s and Stachowiak’s involvemdatming the
Agreement presents a closer call, but the Court finds USG'’s claim for tomitewference does
arise out of these contac®ee e.g., Kraft Chem. Co. v. Salicylates & Chems. Privatel4€.F.

Supp. 3d 897, 903 (N.D. Ill. 2015) (considering circumstances surrounding contract between
plaintiff and defendant where plaintiff's tortious interference claim wésted to the breach of

that agreementkinally, given the Court’s conclusidhatan evidentiary hearing is necessary, the
Cout need not consider at this time the Supreme Court’s additional factors fesiagsghether
exercising personal jurisdiction would offend “traditional notions of fair play and suladtanti

justice.”uBID, 623 F.3d at 432-33.

® In moving for dismissal, defendants also argue ratbaclusorilythat USG can only point to contacts
made by Defendants Wisniewski and Stachowiak that fall outbigleappltable fiveyear statute of
limitations for its tortious interference claim, and citing two distriairtaecisions outside the Seventh
Circuit, defendants argue specific jurisdiction cannot be premised ornuthisely contacts. (ECF No. 35
at 1213.) Ewen assuming that USG'’s tortious interference claim is ultimately barrekdese grounds,
“jurisdiction and liability are two separate inquirie§bldfarb Corp, 565 F.3d at 1023 (quotations and
citations omitted), and defendants fail to show that stadfitémitations prohibits finding specific
jurisdiction here.
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CONCLUSION

Based on théoregoing,the Court grants defendants’ motion with resgeddefendants
Enerco Sp. z 0.0. and Enerco Sp. z 0.0. Sp. K. The Eagtities are dismissed without prejudice.
For the time being, the Court denies defendants’ motion with respect to Defenadn®akiil
Wisniewski, and Krystian Bogdan Stachowiak with leave to refile following an evidgntia
hearing. The Court sets a status hearing for August 14, 2020 at 9:30 disnuss matters relating
to the scope and scheduling of an evidentiary hearing to resolve the materialsdpiatet

outlined above.

SO ORDERED. ENTERED: July 23, 2020

HON. JORGE ALONSO
United States District Judge
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