Truss v. Saul

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARY T. o/b/o FALAUREN
T. (deceased),
No. 19 C 2677
Plaintiff,
Magistrate Judge M. David Weisman
V.

ANDREW SAUL, Commissioner
of Social Security,

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Mary T. appeals the Commissioner’s decision denyieigiow-ceceased sonapplication
for Social Securitybenefits. For the reasons set forth below, the Coeverses the

Commissioner’s decision

Background
Mr. T. filed an application for benefits aluly 11, 2012lleging a disability onset date of

December 2, 2009R. 86.) His application was denied initially ddovember20, 2012 and again

on reconsideration odanuary22, 2013 (R. 99, 116) Mr. T. died on Semmberl15, 2013. (R.
270.) Plaintiff requested hearing before an Administrative Law Judge (“ALJ”), which was held
on April 23, 2015 (R. 32-74.) On May 13, 2015, the ALJ issued a decision denyimg T.’s
application. (R.14-25) Plaintiff appealedto this Court, which remandetthe case to the
Commissioner for further proceedings. (R. B89) On December 20, 2018,ftar another
hearing, the ALJ issued a decision again denying Mr. T.’s applicafiirh10-25) The Appeals

Council did not assume jurisdiction of the caseaving the ALJ's2018 decision as the final
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decision of the Commissionezviewable by this @urt pursant to 42 U.S.C. § 405(gfee Villano

v. Astrue, 556 F.3d 558, 561-62 (7th Cir. 2009).

Discussion
The Court reviews the ALJ's decision deferentially, affirming if it is supplotig

“substantial evidence in the record,g., “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusiontiite v. Sullivan, 965 F.2d 133, 136 (7th Cir. 1992)
(quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). “Although this standard is generous,
it is not entirely uncritical,” and the case must be remanded if the “decisios éadkentiary
support.” Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002) (citation omitted).

Under the Social Security Act, disability is defined as the “inability to engagayin a
substantial gainful activity by reason of any medically determinable physical or mngpaaiment
which can be expected to result in death or which has lasted or can be expectedotoalast f
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The regulations
prescribe a fivgpart sequential test for determining whether a claimantabldid. See 20 C.F.R.

§ 404.1520(a). The Commissioner must consider whether: (1) the claimant loas\perdny
substantial gainful activity during the period for which he claims disability; (2) #waht has a
severe impairment or combination of inmpaents; (3) the claimant’s impairment meets or equals
any listed impairment; (4) the claimant retains the residual functional capacityampéispast
relevant work; and (5) the claimant is able to perform any other work existing in caguifi
numbes in the national economyd.; Zurawski v. Halter, 245 F.3d 881, 885 (7th Cir. 2001). The

claimant bears the burden of proof at steps one through four. 20 C.F.R. 8 404.1560(c)(2);

Zurawski, 245 F.3d at 886. If that burden is met, at step five, the burden shifts to the Commissioner



to establish that the claimant is capable of performing work existing in significanbers in the
national economy. 20 C.F.R. § 404.1560(c)(2).

At step one, the ALJ found thitr. T. hadnot engage in substantial gainful activitgfter
thealleged onset date(R.513) At step two, the ALJ determined th\dt. T. hadhadthe severe
impairments of “sizure disorder and cognitivesorder.” (d.) At step three the ALJ found that
Mr. T. had not hacgn impairment or combination of impairments that oremedically equad
the severity of one of the listed impairmenti.)( At step four, the ALJ found thr. Trusshad
beenunable to perform any past relevant work but retithe residual functional capacity
(“RFC”) to performwork at all exertional levelslimited to simple, routine tasks requiring no
more than short, simple instructions and simple, wel&ted decision making,with few
workplace changes.” (B15, 523) At step five, the ALJ found thgbshad existed in significant
numbers in the national economy that T. could have performed, and thus he watsdisabled.
(R.524-25)

Plaintiff argues that the ALJ improperly credited the opinionraraexamining physician,
Dr. Rozenfeld, over that of an examintqhysician, Dr. DuncanSee 20 C.F.R. § 404.1527(c)(1).
(stating that a ALJ is generally required “[to] give more weight to the medical opinion of a source
who has examinefdhe claimantfthan to the medical opinion of a medical source who h&3. not
The ALJ said:

Dr. Duncan pined that the claimant appeared to have difficulties with his cognitive

processing and related symptoms associated with his seizures, moderatkydiffic

with effectively maintaining attention and sustained concentration, moderate

difficulty recallingbutnot understanding simple and detailed directives, and would

have moderate difficulties adapting to normal work stresdags/e partial weight

to this opinion . . . . However, the opinion of Dr. Rozenfeld is given greater weight.

She indicated that a mild restriction in adaptation is better supported bgdéd on
T.’s] functioning and the record as a whole. Further Dr. Rozenfeld broke dewn th

! Plaintiff refers to Dr. Duncan as a treating physician, but the restangs that Dr. Duncan conducted a psychological
consultative exam of Mr. T. but did not have a treating relationship with I8ee.R( 43240.)
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test in detail, and based her opinion on the test in conteltrofl’s] functioning
in the record.

(R. 522)(citations omitted).

However,the record shows that the only evidence on which Dr. Rozenfeld based her
opinion was the psychological evaluation performed by Dr. Duncan, not as the ALJ said, “the
record as whole.”(Seeid. (“Dr. Rozerfeld stated th only evidence is the consultative exam . . .

."); see also R. 555 (Dr. Rozerdld testifying that the only evidence . . regarding [Mr. T.’s]
mental health functioning . . . [was Dr. Duncan’s] . . . psych eval”).) In other wordsLthe A
rejected an examining doctor’s opinion in favotte opinionof a norexamining doctothat was

based solely on the tegperformed by the examining doctoihat was error. See Gudgel v.
Barnhart, 345 F.3d 467, 470 (7th Cir. 200@er curiam)(*“An ALJ can reject an examining
physicians opinion only for reasons supported by substantial evidence in the record; a
contradictory opinion of a neexamining physician does not, by itself, suffi}e. Moreover,
because the vocational expert testified that a person whe tegleel given instructions more than
once,asMr. T. would have, in Dr. Duncan’s view, “wouldn’t be able to maintain employfhent
this error was not harmless. (R. 440, 571.)

The Commissionerargues that the ALJ was within her rights to rely on the opinion of Dr.
Rozenfedl over that of Dr. Duncan, directing the courtBurmester v. Berryhill, 920 F.3d 507,

511 (7th Cir. 2019) as support for its positidBurmester does not help the government’s case.
The instant cse involves a faulty factual premise in the ALJ’s logical reasosirtigat Dr.
Rozenfeld relied on “the record as a whole” in reachergbnclusionwhen in fact, Dr. Rozenfeld
relied exclusively on Dr. Duncan’s examinatidBurmester does not endorse the ALJ’s approach

in the instant case.



The Commissionerlsoasserts thagplaintiff’'s argument “invites the court to reweigh the
evidence itself,” but that is not the case at all. The plaintiff is questioningctii@lfarennse upon
which the ALJ made her decision. Thus, we are tasked with assessing whetbasohs pffered
by the ALJ in reaching her conclusion are accurate. Because a reason offered kjttheudlport

her decision is simply not accurate, the case imeisemanded.

Conclusion
For the reasons set forth above, the Court denies the Commissioner’s motion forysumma
judgment [23], reverses the Commissioner'sisien, and remands this case for further
proceedings consistent with this Memorandum Opinion and @rdsuant to the fourth sentence

of 42 U.S.C. § 405(g).

SO ORDERED. ENTERED: February 19, 2020

W & lone) G ceirimricer
M. David Weisman
United States Magistrate Judge

2 Because this issue is disposititiee Court need not reach the other issues plaintiff raises.
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