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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL WHITE and the ILLINOIS
STATE RIFLE ASSOCIATION,

Plaintiffs

V.
Judge Joan H. Lefkow
ILLINOIS STATE POLICE, ILLINOIS
CONCEALED CARRY LICENSING
REVIEW BOARD, BRENDAN KELLY, in
his official capacity as Acting Director of the)
lllinois State Police, JESSICA TRAME, in )
her official capacity as Bureau Chief of the )

)
)
|
) Case No. 19 C 2797
)
)
)
)
)

lllinois State Police Firearms Services )
Bureau, JEREMY MARGOLIS, as Chair of )
the lllinois Concealed Carry Licensing )
Review Board, EDWARD BOBRICK, )

STEPHEN DINWIDDIE, JOSEPH DUFFY, )
JON JOHNSON, JOSEPH VAUGHN and )
FRANK WRIGHT, )
)
)

Defendants.

OPINION AND ORDER

Michael White andhe lllinois State Rifle Association (“the ISRA”) sue the lllinois State
Police (“the ISP”), the lllinois Concealed Carry Licensing Review Bodte (Board”), and
several individual members of both agencies under 42 U.S.C. § 1983, bringing bppiieg-
and facial constitutional challenges to lllinois’ Firearm Concealed Carty486 Ill. Comp.

Stat. 66/1et seq (the “FCCA”). Defendants move to dismiss. The motion is grahted.

! The court has jurisdiction under 28 U.S.C. §§ 1331 & 1343(a)(3) and venue is proper under 28
U.S.C. 8 1391 because the events and omissions giving rise to plaintiffs’ otaiorsed in this district.
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BACKGROUND ?

lllinois enacted the FCCA in the wake District of Columbiav. Heller, 554 U.S. 570,
635, 128 S. Ct. 2783 (2008), which held that the Second Amendment guarantees “the right of
law-abiding, responsible citizens to use arms in defense of hearth and hom¢Roklaldv.
City of Chicagp561 U.S. 742, 130 S. Ct. 3020 (2010), which held that right to be applicable
against the states. Following those decisions, the Seventh Circuit held that the right to us
firearms in seHdefense extends beyond the home and, accordingly, struck down two lllinois
statutes that genehalprohibited carrying firearms in publidMoorev. Madigan 702 F.3d 933,
942 (7th Cir. 2012). The lllinois legislature passed the FCCA in response, creatiagsanky
system that authorizes the concealed carry of loaded firearms in pSekBerronv. IIl.
Concealed Carry Licensing Review B85 F.3d 843, 845 (7th Cir. 201&ulpv. Raou| 921
F.3d 646, 648 (7th Cir. 2019). The system is administered by the ISP, which the FCCA provides
“shall issue” a concealed carry license to an applicant weetsrcertain statutorily enumerated
qualifications? submits required documentation and fees, and “does not pose a danger to

himself, herself, or others, or a threat to public safety.” 430 Ill. Comp. Stat. 66/10gahdt

2 The following recitation of facts is taken from tivell-pleaded allegations in plaintiffs’
complaint, which are presumed true for purposes of this m@&mm Active Disposal, Ine. City of
Darien, 635 F.3d 883, 886 (7th Cir. 2011).

3 llinois still generally prohibits the open carry of readyuse firearmsSee724 Ill. Comp. Stat.
5/24-1(a).

4 These include being at least 21 years of age, possessing an lllinois Fireaems'Ow
Identification Card, and not having been convicted of “a misdemeanor involving tbe thseat of
physical force or violence to any person within the 5 years preceding the tizddioénse application;
or 2 or more violations related to driving while under the influence of alcolal; dtug or drugs,
intoxicating compound or compounds, or any combination thereof, within the 5 yeadimyebe date
of the license application.” 430 Ill. Comp. Stat. 66/25.
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last conditior—which the cou will refer to as the requirement that an applicant not be
“dangerous™that is at issue in this case.

To determine whether applicants are dangerous under the FCCA, the ISP eirters th
basic biographical information into a database accessible to dlliaeienforcement agencies.
430 Ill. Comp. Stat. 66/10(i). Those agencies may then review their records and object to an
applicant’s eligibility if they have a “reasonable suspicion” of dangerousness. 430 Ib. Com
Stat. 66/15(a). The ISP refers any such objections to the Board, a seven-member bodydcompose
primarily of people with experience in federal law enforceniet80 Ill. Comp. Stat. 66/20(a);
see als@0 Ill. Admin. Code 88 1231.70(d), 1231.80(thxthe Board determines that an
objection “appears sustainable,” it sends the applicant “notice of the objection,ngdiueli
basis for the objection and the [name of the] agency submitting the objection.” 20 Ilh.Adm
Code § 2900.140(e). Upon receipt of such notice, the applicant has fifteen dalgmiba
response. 20 Ill. Admin. Code § 2900.140(e)(1). The Board also has authority to request
additional evidence of its own accord from the applicant, the objecting agency, oPi#305

lIl. Comp. Stat. 66/20(e); 20 Ill. Admin. Code § 2900.140))-(

® The FCCA provides that the Board shall consist of:

(2) one commissioner with at least 5 yedrservice as a federal judge;

2) 2 commissioners with at least 5 years of experience serving as an attdaimthevdnited
States Department of Justice;

3 3 commissioners with at least 5 years of experience as a federal agent greemyth
investgative experience or duties related to criminal justice under the UnittdsS
Department of Justice, Drug Enforcement Administration, Departmeriionfieland
Security, or Federal Bureau of Investigation; and

4) one member with at least 5 years of experience as a licensed physician or clinical
psychologist with expertise in the diagnosis and treatment of mengalsilin

430 Ill. Comp. Stat. 66/20(agre Berron825 F.3d at 848.
3
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After collecting evidence through that process, the Board is charged with determining, by
“a preponderance of the evidence,” whether the applicant is too dangerous to hold a&donceal
carry license. 430 Ill. Comp. Stat. 66/20(a) & (g). The Board'srohébation that an applicant is
dangerous is conclusive of the administrative process, but a denied applicant magisegk |
review under the lllinois Administrative Review La®0 Ill. Admin. Code § 2900.160(e); 430
lIl. Comp. Stat. 66/87see alsa/35 Ill. Comp. Stat. 5/3—-10&t seqlllinois courts review the
Board’s determination of dangerousness deferentially, overturning it only wherel@agy'c
erroneous. Whitev. lllinois Dep’t of State Policd-irearms ServBureay No. 1-16-1282, 2017
WL 2602637, at *4 (lll. App. Ct. June 14, 2017) (unpublish&gxezv. Ill. Concealed Carry
Licensing Review Bd63 N.E.3d 1046, 1052; 2016 IL App (1st) 152087, T 22 (lll. App. Ct.
2016);see alsa’35 lll. Comp. Stat. 5/3—-110 (“The findings and conclusidrtb®
administrative agency on questions of fact shall be held to be prima facie true anti)corre

l. White’s First Application

White first applied for a concealed carry license on May 1, 2014. (Dkt. 1 § 30.) The
Chicago Police Department and Cook County Sheriff objected to his application on grounds that
are described in the following letter White received from the Board:

Based on your history & conduct reported by both the Chicago Police Department

and the Cook County Sheriff's Office, the Board has prielarily voted to sustain

the objection to your receipt of a Concealed Carry License (CCL). Chicaga#D lis

you as a member of the Latin Souls Street Gang and Cook County reports you were

arrested on 04/07/1995 for Battery with a knife, on 01/01/201féawful Use

of a weapon and reckless discharge and on 01/09/1996 for possession of a firearm

in a vehicle. You now have 10 days from the date of this notice to submit any

additional evidence for the Board to consider before the Board’s vote is finalized

and your application for a CCL is denied.

Whitg 2017 WL 2602637, at *1 White submitted the following letter in response:

® The court describes and considers the facts set forth in the lllino@l@ppCourt’s opinion on
the denial of White's first concealed carry application for the limitedqae of addressing defendants’

4
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To whom it may concern,
| am not and never have been a member of any street gang.

| am not, never was and never will &iéiliated with the Latin Souls street gang. |
think because of the area | was arrested in, | was presumed to be a Latin Soul.

On the charge of 04/07/1995 (battery with a knife) | never battered anyone and the
arresting officer declined to press charges and that case was dismissed.

On the charge of 01/09/1996 This must be a case of mistaken identity because | was
never arrested or charged with any crime on that day or year. | can not attach
anything to disprove this charge because | was never arrestieid date or year.

On 08/10/1998 | was arrested for (unlawful carry/possess firearm) this vmagla si
possession charge not in a commission of any crime. This charge was reduced to a
misdemeanor on 08/10/2001 | have attached a PDF of the court records as proof.

On the charge of 01/01/2012 (UUW and reckless discharge) | was found not guilty
of all charges and | have also attached a copy of the court records to prove this.

Just to recap | have met all the criteria to obtain a F.O.1.D. card.

| currently posses[s] one and have had no arrests since receiving the card. I've read

all the requirements to obtain a CCL and meet them ALL. Therefore | don't

understand why | can legally own a firearm but | have to go through all these hoops

to carry one.

Id. at *1-2.

The ISP denied White’s application in October 2014, stating that the Board had reviewed
the evidence received and “determined, by a preponderance of the evidence, that the above
referenced Applicant is a danger to him/herself, is a danger to others, or poseista fuleléc
safety.”ld. at *2. White sought review of the denial in the Circuit Court of Cook County, which

remanded the case to the Board for reconsideration based on post hoc changes to the FCCA’

implementing regulations that afforded applicants the right described above to kndasisie

res judicataarguments, as opposed to the issue of whether plaintiffs have statedoridimsmerits.
SeeEnnengav. Starns 677 F.3d 766, 7734 (7th Cir. 2012) (holding that courts may take judicial notice
of “facts readily ascertainable from the public court record and notcsubjseasonable dispute”).

5



Case: 1:19-cv-02797 Document #: 45 Filed: 08/28/20 Page 6 of 25 PagelD #:457

of any law enforcement agency objection, and the name of the objecting ddery ll.
Admin. Code § 2900.140(e).

On remand, the Chicago Police Department and the Cook County Sheriff again filed
objections to White’s application, which the Board described as follows:

The Chicago Police Department submitted an objection stating: Superintendent

Garry F. McCarthy/Chicago Police Department object to the issuance of a eanceal

carry license to thapplicant Michael White based upon a reasonable suspicion that

the applicant is a danger to himself or others or a threat to public safetyirimalkr

activities of street gangs pose a substantial threat to the safety and qudigydf li

the residentsf Chicago. In support of the objection, be advised that Chicago Police

Department reports reflect the following: The applicant is listed in the CPQ Gan

Member Data Basesic] as a member of The Latin Souls Street Gang.

The Cook County Sheriff's Officesubmitted an objection stating: There is a

reasonable suspicion that White is a danger to others and a threat to publi®safety.

search of CLEAR revealed that White was arrested for BATTERY/UUW KNIFE

on 4/7/1995, UUW WEAPON FELON AND RECKLESS DISCHARGE on

1/1/2012 & POSSESSION FIREARM VEHICLE on 1/9/1996. A CLEAR search

also revealed White as a Latin Soul Gang Member.
Id. at *2.

White submitted a written response and supporting affidavit on July 30, 2015, arguing
that “with only one arrest within 7 years of his application, [he] could not be deemed & tlang
himself or herself or others, or a threat to public safetg.’"He also argued that the FCCA'’s
dangerousness standard was unconstitutionally vague, its preponderance standard could not
withstand Second Amendment scrutiny, and that consideration of hearsay eviderdiegdgsr
gang membership would violate his right to due prodess.

The Board again denied White’s application on dangerousness grounds. (Dkt. 1 1 31.)
White again sought judicial review of the Board’s decision, but the Circuit Court of Cook

County upheld it, the Illinois Appellate Court affirmed, and the lllinois Supreme Cougdleni

leave to appealld. 1 32);see White2017 WL 2602637, at *Jetition for leave to appeal
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denied 89 N.E.3d 764, 417 Ill. Dec. 845 (2017). White did not challenge those decisions in
federal court.
Il. White’s Second Application

White submitteda second application for a concealed carry license on August 19, 2017.
(Dkt. 1 1 33.) The information in the record related to this second application isllhmitiee
allegations in his complaint, a legal brief and affidavit he submitted to the Board, and the
Board’s ultimate denial letter. (Dkts. 1-31 & 1-4.)

On October 25, 2017, the ISP informed White that the Chicago Police Department again
objected to his application as follows:

CHICAGO POLICE DEPARTMENT: Officer Eric Gonzalez on behalf of
Supeintendent Eddie Johnson of the Chicago Police Department objects to the
issuance of a concealed carry license to the applicant, Michael W. White, based on
a reasonable suspicion that the applicant is a danger to himself or others or a threat
to public safety. In support of the objection, be advised that the Justice Police
Department reports reflect the following:-02001 reckless discharge of a firearm,

in that on 01 JAN 2012, the applicant discharged multiple rounds from a gun into
the air; the offender as arrested. The applicant is identified in the Chicago Police
gang database as a member of the Latin Soul street gang. The criminal activities o
street gangs pose a substantial threat to the safety and quality of life of the sesident
of Chicago... The Board is also requesting the following information from you:
Information regarding the factual circumstances of your arrest(s) by tleagohi
Police Department on or about the indicated date(s): 8/10/1998; 1/9/1996;
4/7/1995; 3/6/1994; 3/1/1994; 10/3/1993; 8/3/1993.

(Dkt. 1 7 44.)
White again submitted a written brief and affidavit in resporidef @5; dkt. 1-3 at 19.)
White’s affidavit acknowledges that he was convicted of the following crimes:

e Unlawful use of a firearm in approximately 199@kt. 1-3 at 22.) White states that
he pleaded guilty to this crime after he was found in possession of a loaded firearm in

" The ISP’s letter is not in the record before the court. héation is taken from White’s
complaint.

8 The record is ambiguous as to the date White was convicted of this offerites\affidavit
provides only the date of his arrest: August 1998. (Dkt. 1-3 at 22.)

7
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his vehicle. [d.) He states that he had a valid FOID card at the time of the offense.

(1d.)

e Possession of cannabis in 1994. &t 23.)

He also acknowledges arrests for the following suspected conduct, some of which he

denies committing and some of which he admits, as described below:

Reckless discharge of a firearm in January 20@i2at 22.) White avers that he
was at a New Ya's Eve party where another man fired a gun into the air several
times at midnight.Ifl.) He avers that he went to trial on the charge and was
acquitted. id.)

Driving with a suspended license in 2008.Y White avers that he was “cited”
for thisoffense. [d.)

Disorderly conduct in 2000ld.) White avers that he does not remember this
incident but remembers he “received no punishment” foldif. (

Unlawful use of a weapon in 1996éd(at 23.) White avers that he got into an
argument with a nrawho was harassing his girlfriendd.j Police intervened,
arrested him, and found a folding pocketknife in his cdei. (White avers that he
did not take the knife out of his coat during the argument and that the arresting
officer appeared in court blchose not to continue with the chargdd.)

An April 1995 arrest whose circumstances he does not rddal. (

Domestic battery in 1994ld)) He avers that he came home drunk one night, his
mother asked him to leave, and she called the police when he refdgdde(

avers that he did not touch his mother during the incident but “was probably
yelling.” (Id.) His mother did not appear in court and the charge was dismissed.

(1d.)

The Board again determined that White was a “dangeiméherself, is a danger to

others, or poses a threat to public safety,” and the ISP denied his appliddti®d 4, dkt. 14 at

1-2.) White then brought the present suit, joined by the ISRA, against the ISP, the Board, and

several members thereof irethofficial capacities. Plaintiffs argue that the FCCA is

unconstitutional both as applied to White and on its face. Plaintiffs specificallytimake

following arguments, each of which they assert constitutes a violation of both the Second
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Amendment and the Fourteenth Amendment Due Process Clause: (1) the FOQ@&i®daness
standard is overly vague and grants the Board “unfettered discretion”; (2) t#ed~CC
preponderance standard sets too low a bar; (3) the applicable level of constitatiotiay
prohibits the Board from considering certain types of evidence in assessing dangeybasdess
(4) the cursoriness of the Board’s written decisions prevent applicants frong lzavi
“meaningful right to review.” (Dkt. 28; dkt. 1 §{ 61, 65-72.) Defendantgeno dismiss.
LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges a complaint for failure ¢castat
claim upon which relief may be granted. In ruling on a Rule 12(b)(6) motion, the court aasepts
true all wellpleaded facts in the plaintiff's complaint and draws all reasonable inferences
therefrom in the plaintiff's favorActive Disposal, Incv. City of Darien 635 F.3d 883, 886 (7th
Cir. 2011);Dixonv. Page 291 F.3d 485, 486 (7th Cir. 2002). To survive a Rule 12(b)(6) motion,
the conplaint must not only provide the defendant with fair notice of a claim’s basis but must
also establish that the requested relief is plausible on itsSae@shcroftv. Igbal, 556 U.S.
662, 678, 129 S. Ct. 1937 (2008gll Atl.v. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955
(2007). The allegations in the complaint must be “enough to raise a right to relief above the
speculative level. Twombly 550 U.S. at 555. At the same time, the plaintiff need not plead legal
theories; it is the facts that courtatmakerv. Mem'l Med. Ctr, 619 F.3d 741, 743 (7th Cir.
2010);see alsalohnsorv. City of Shelby574 U.S. 10, 135 S. Ct. 346 (201g&r curiam)
(“Federal pleading rules call for a short and plain statement of the claimnghthei pleader is
entitled to elief; they do not countenance dismissal of a complaint for imperfect statentleat of

legal theory supporting the claim asserted”).

9 As discussed below, plaintiffs’ brief abanddhis argument as a Due Process challeiSg (
dkt. 28 at 1#23.)
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ANALYSIS

The Eleventh Amendment Immunizes the ISP and the Board from Plaintiffs’
Federal Claims

As an initial matter, platiffs concede that the ISP and the Board should be dismissed from
this action, leaving only the individual defendants. (Dkt. 28 at 2 n. 1). The Eleventh Amendment
bars federal claimagainst a state or its agencies unless the state consents or Congress has
abrogated the state’s immuniBennhurst Sch. & Hosp. Halderman 465 U.S. 89, 97-102,

104 S. Ct. 900 (1984). The parties agree that the ISP and the Board are state agemaes and t
neither exception is present here. (Dkt. 28 at 2 n. 1). Thustiff&aiclaims against the ISP and
the Board are dismisseflee Eldridger. Challenging Law Enforcement Officjdllo. 17 C 4241,
2018 WL 1561729, at *2—3 (N.D. lll. Mar. 30, 2018) (dismissing claims against the ISP and the
Board on Eleventh Amendment grosid
I. Res Judicata as to White’s Facial Challenges

Defendants argue that White’s facial challenges are barresshydicatabased on his
prior lllinois lawsuit challenging the denial of his first concealed carry egipdin. (Dkt. 15 at 6;
dkt. 37 at 2.) In that lawsuit, as here, White argued that the FCCA’s dangerousness and
preponderance standards violate the Second AmendmebBuanrocess Clausélhite 2017
WL 2602637, at *4. White also contested the Board’s consideration of arrests over ten years old
and his inclusion in the CPD gang databédeat *3.

The Full Faith and Credit Act, 28 U.S.C. 8§ 1738, “requires federal courts to give the same
preclusive effect to state court judgments that those judgments would be given in thefcourts
the State fom which the judgments emergedlValczakv. Chi. Bd. of Edu¢.739 F.3d 1013,
1016 (7th Cir. 2014) (quotingremerv. Chem. Constr. Corp456 U.S. 461, 466, 102 S. Ct.

1883 (1982)). Under lllinois law, the doctrine of claim preclusion bars a succeksimevhere

10
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there exists: “(1) a final judgment on the merits rendered by a court of compeatitiian; (2)
an identity of the causes of ewt; and (3) an identity of parties or their priviell” (citing
Coonew. Rossiter986 N.E.2d 618, 621, 2012 IL 113227, 1 18 (lll. 2012)). Claim preclusion
applies not only to matters that were actually decided in the original action btd alsties
that could have been decidéd.
All three elements of claim preclusion are met here: final judgment was entered on
White’s lllinois lawsuit, it raised the same facial Second Amendment aedPDocess
challenges as his present suit, and it was litighéteeen the same parties (or their predecessors
in office).’’ SeeJamaica Inn, Incv. Daley, 381 N.E.2d 694, 696, 72 IIl. 2d 415, 420 (lll. 1978)
(holdingres judicatabarred a successive equal protection challenge to a Chicagmkeitation
ordinane); Pliskav. City of Stevens Point, Wi823 F.2d 1168, 1173 (7th Cir. 19873ifice all
of the challenges to the facial validity of the ordinances were or could have beartguds the
[Wisconsin] circuit court, the district court correctly founddbalaims barred nes judicatd).
White effectively makes no argument that his facial challenges are not banesi by
judicata, arguing only that his second application constitutes new grounds for a cause of*action.

(Dkt. 28 at 24.) That is true witlespect to his aapplied challenges-a point defendants do not

1070 the extent White’s facial challenges are more properly deemed legjasisas opposed to
“claims,” they are barred by the doctrine of issue preclusion. lllinois agplgedoctrine of issue
preclusion in similar circumstances as claim preclusioth thie relevant exceptions that&esh
preclusion requires that the second suit advamesise ofictionidentical to that in the first suit, while
issue preclusion requires that thsuespresented be identical,” and that the issues have been “actually
litigated or determined” in the first suallison W.v. Oak Park & River Forest High Sch. Dist. #20®3
F. Supp. 3d 894, 898 (N.D. Ill. 2016) (emphasis original) (ciNogvakv. St. Rita High Sch757 N.E.2d
471, 478, 197 Ill. 2d 381, 390 (Ill. 200MVhite’s facial challenges in the present suit are identical to the
challenges that were actually litigated in his prior suit.

1 The Supreme Court has held that faoidief in a successive constitutional challenge is not
barred where it is appropriatelief for an asapplied claimWhole Woman’s Health. Hellerstedt-- U.S.
--, 136 S. Ct. 2292, 2307 (2016} reviseqJune 27, 2016). White makes no argument\Wiadle
Woman'’s Healttapplies here.

11
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contest—because such challenges target a law “in operation,” limited to the specific faats of
individual caseBerron, 825 F.3d at 84&ee also Wash. State Grang&Vash. State Republican
Party, 552 U.S. 442, 449, 128 S. Ct. 1184, 1190 (2008). Facial challenges, in contrast, are not

limited to the facts of a specific case and rather seek to “establish that ricisetiimstances
exist under which [a law] would be valid,’ i.e., that taevlis unconstitutional in all its
applications.’"Wash. State Grang&52 U.S. at 44%ee alsaJohn Doe No. 1. Reed 561 U.S.
186, 194, 130 S. Ct. 2811, 2817 (2010) (defining a facial challenge as one in which the claim and
relief that would follow “realks beyond the particular circumstances of [the] plaintiffs”). White
thus could have brought (and did in fact bring) all of his facial challenges in hisiisstila

II. The ISRA’s Standing to Bring AsApplied Challenges

Defendants do not object to the ISRA’s standing to bring as-applied challenges, but
standing is a jurisdictional issue that the court has an obligation to cosisadsponteSeeHay
v. Ind. State Bd. of Tax Comm/1312 F.3d 876, 879 (7th Cir. 2002). The ISRA invokes no basis
to bring anasapplied challenge except as a representative of White: neither the complaint nor
plaintiffs’ joint response to the motion to dismiss refers to any other spedaiii@l dé a
concealeetarry license.ee, e.ggkt. 1 T 13; dkt. 28.) And the ISRA lacks standing to assert
White’s claim in a representative capacity when he is already asserting it hibescEzeN.
City of Chicagp651 F.3d 684, 696 (7th Cir. 2011) (organizational standing requires, among
other things, thatrieither the claim asserted nor the relief requested requires the particifpation o

individual members in the association’s lawsuit”). Thus the ISRA&pgdied claim is dismissed

for lack of standing.

12
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IV.  Second Amendment Claims

Turning to the substance of the remaining Second Amendrtaemis—White's as
applied challenges and the ISRA’s facial challerg@ghite’s briefdoes little to differentiate his
asapplied challenges from his facial challenges, generally casting all afgusents as both.
But most of White’s argumentsthat the 8cond Amendment prohibits the FCCA'’s grant of
“unbridled discretion” to the Board, its use of the preponderance standard, and the Board’s
consideration of certain types of evidence—do not turn on the individual facts of his case. As-
applied challenges to those aspects of the FCCA would argue that the Board nuisepplie
discretion and the preponderance standard, and gave undue weight to certain types of evidence.
White’s brief does not make those argumer@sefkt. 28.)

But even if White’s arguments are viewed aspplied challenges that are not barred by
res judicata, the court would dismiss them on the merits. The ISRA’s argywéith are
identical to White’s, fail for the same reasons.

The Seventh Circuit has prescribed a-step process for assessing Second Amendment
claims, beginning with “the threshold question of whether the restricted acsiyitptected by
the Second Amendmentdorsleyv. Trame 808 F.3d 1126, 1129 (7th Cir. 2015&e also
Kanterv. Barr, 919 F.3d 437, 441 (7th Cir. 2019). If the answer to that question is yes, the court
evaluates ‘lte regulatory means the government has chosen and the Iperdifits end it seeks
to achieve.Kanter, 919 F.3d at 441. The rigor of the review “depend[s] on how close the law
comes to the core of the Second Amendment rights and the severity of the law’s burdén on tha
right.” Id. “Severe burdens on this core right require a very strong pinbdiest justification
and a close measend fit; lesser burdens, and burdens on activity lying closer to the margins of

the right, are more easily justifiedd. at 441-42 (internal punctuation and citations omitted).

13
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There is no question here that plaintiffs’ claim satisfies the first step: the S&ienih
has held that the Second Amendment protects a right to carry firearms in pulgic-émfense.
Moore 702 F.3d at 942. The parties disagree, however, on the standard of scrutiny the court
should apply at the second step. Plaintiffs argue that “near strict scrutiny” shoylgvetpja
defendants argue for intermediate scrufififDkt. 28 at 4; dkt. 15 at 8.)

Whatever the practical difference between those two standards may be, there ismo reas
to choose between them because plaintiffs’ challenge is foreclosed by the Sexaritts C
decision inBerron The court therexpressly approved of section 66/20(g) of the FCCA, which
renders an applicant ineligible “[i]f the Board determines by a preponderanceevidbace
that the applicant poses a danger to himself or herself or others, or is a threatctegiabyi”
Berron 825 F.3d at 848. The court held that the Board’s determination could constitutionally be
determined by a preponderance of (as opposed to clear and convincing) eveldndal not
address the statute’stative vagueness or its grant of “unbridled discretion,” as plaintiffs argue
here.ld. Nevertheless, by approving the preponderance standard the court implicitly dedided tha
“danger to [one]self or others” can be so proven.

Even if the court did not intpretBerronas holding that the FCCA’s dangasmess
standard was appropriate under the Second Amendment, it would so hold on its own analysis.
There can be no question that prohibiting truly dangerous people from carrying firearms in

public is proper under the Second Amendm8et Moorg702 F.3d at 940 (stating that the

12 plaintiffs concede, however, that the Seventh Qittas “consistently described step two as
‘akin to intermediate scrutiny’ and ha[s] required the government to graivthe challenged statute is
substantially related to an important governmental objective.” (Dkt. 28gaidbiigKanter, 919 F.3d at
442).) The Seventh Circuit also has stated that the government’s inter&seping firearms away from
persons, such as those convicted of serious crimes, who might be expectagtothem” is an
“important one.”’Kanter, 919 F.3d at 44&ee alsMezaRadriguez 798 F.3d at 673 (“[T]he government
has a strong interest in preventing people who already have disrespet¢ded thiEom possessing
guns”).
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government is under no obligation to present empirical evidence to justify a lawtiregtri
Second Amendment activity where it “is limited to obviously dangerous persé@sifer, 919
F.3d at 451 (Barrett, J., dissentinghl{§tory is consistent with common sense: it demonstrates
that legislatures have the power to prohibit dangerous people from possessingRjaimgiifs
propose no narrower language than the FCCA’s dangerousness standard that would enable
lllinois to effectuatehat goal.

It is true, as plaintiffs argue, that “dangerousness” is a broad concept, buigyranti
discretion to licensing authorities to assess dangerousness in individual cadesecbssary
and desirable because i§timpossible for the legislatute conceive in advance each and every
circumstance in which a person could pose an unacceptable danger to the public iflenitluste
a firearm.”Kuckv. Danaher 822 F. Supp. 109, 129 (D. Conn. 2QXBe also Jankovioh IlI.
State Police2017 IL App (1st) 160706, § 71, 78 N.E.3d 548, 561 (upholding the FCCA’s
dangerousness standard over a vagueness challenge). And the meaning of dangerousness under
the FCCA may be fleshed out through judicial review of individual cases, as it is ferausn
other le@l concepts that bear on constitutional rigBe, e.g., Ornelas United States517
U.S. 690, 697, 116 S. Ct. 1657, 1661 (1996)d'legal rules for probable cause and reasonable
suspicion acquire content only through applicatidd”).

Berronalso foecloses plaintiffs’ challenge to the evidence the Board considered,
including White’s old arrests and his inclusion in the Chicago Police Departmentis “ga

database.” Plaintiffs essentially argue that Second Amendment scrutirgsappie Board’s

13 Furthermoregcontraplaintiffs’ view, the difficulty in determining who is actually too
dangerous to carry a loaded gun in public actually counsels against recognieagand Amendment
right to public carry for all putatively non-dangerous people, rather thatudamg that legislative
restrictions on public carry must be drawn with evesater precision.
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(alleged) decision to consider each of these types of evidence. But as discusseBetone,
held that the Second Amendment does not require a finding of dangerousness to be based on a
standard higher than the preponderance of the evidence, and it wouttidtoarinciple to
conclude that individual steps in the Board’s reasoning process are subject to heightened
scrutiny. Certainly, plaintiffs cite no case holding that the Second Amendment imposes
categorical restrictions on the types of evidence the government may considemmniiege
whether a person is qualified to carry a gun in pulilic.

Plaintiffs offer no argument related Beerror their brief inexcusably fails to even
mention that opinion, despite the fact that defendants identified it as “controllingl@n&tie

their motion to dismiss. (Dkt. 15 at 14; dkt. 28.)

A. White’s Entitlement to a License
As discussed above, White’s purported as-applied Second Amendment challenges
primarily argue that various aspects of the FCCA and the Board’s demsiking process are
categorically unconstitutional as opposed to arguing that he personally is entitled teaexbnc
carry license, which is a largely distinct issue. White’s complaint, howeeks s@& injunction
ordering the ISP to grant him a licensefor completenesthe court will address whether such

aninjunction should issue. The Seventh Circuit has held that plaintiffs bear the burden of

4 From a due process perspective, the Board is prohibited from makinpaetist are
“arbitrary” or “irrational.” Coniston Corpy. Vill. of Hoffman Estates844 F.2d 461, 468 (7th Cir. 1988).
Plaintiffs do not argue that the Boardsnsideration of the types of evidence listed above fits that
definition. Courts regularly consider arrests of all kindisetuding old arrests and arrests for noolent
conduct—in assessing future dangerousness in criminal sentencing and relatetsceatd8 U.S.C. §
3553(a), and it is rational to do so. With respect to the Chicago Police Dep&stgaey database, White
presents compelling arguments that it is a deeply flawed tool, suggreecritical report from
Chicago’s Inspector General, but stops short of arguing that it would berigddibr the Board to
consider it. Seedkt. 28 at 1417.)
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establishing their entitlement to a public carry licetidgerron 825 F.3d at 848 Plaintiffs are
the applicants for licenses, so they bear the burden of showing entitlement”), and the oeurt her
ultimately concludes that White has not carried that burden in either a legatualfsense.
Establishing his entitlement to a license in this court would redifiite to (1) identify
legal authority showing that individuals have a right to public carry that can overconesa sta
determination of dangerousness; and (2) show how he falls within the scope of that tigkt.
regard, it is important to recognize that White is not invoking—and cannot invoke here—his
putative entitlement to a concealed carry license under the FCCA, which draais iesidents
who meet the threshold qualifications a presumptive right to a license unless tle Boar
determines thegre too dangerous to have one. The FCCA is an lllinois statute that this court has
no jurisdiction to examin&® Rather, White’s claim is a frestanding Second Amendment claim,

which must rely on the scope of the right to public carry that Amendmeritipsd¥

15 As a general matter, the government bears the burden of establishiagvththiat infringe on
Second Amendment rights are constitutiofale Hitfieldv. Barr, 925 F.3d 950, 953 (7th Cir. 2019);
Ezellv. City of Chicagp651 F.3d at 703 (“the answer to the Second Amendment ‘infringement’ question
depends on the government’s ability to satisfy whatever standard of meansuting scheld to aply”).
But the court understands the Seventh Circuit’s statem@&#rionas meaning the burden shifts to an
applicant for a concealed carry license once a faeialligl licensing system is in place.

16 \White does not invoke this court’s diversity or supplemental jurisdidizkt. 1 at 3.)

7 This claim is unusual in that it is a challenge to an individual administrdgisision, whereas
all recent Seventh Circuit opinions of which this court is aware havevenchallenges to the
constitutionality ofstatutes or administrative rules, and seemingly have been writteély mibs those
broader types of challenges in miikdg., Kanter, 919 F.3d at 442'\WVe have consistently ... required the
government to show that the challenggatuteis substantially relted to an important governmental
objective”) (emphasis addedeverthelesgileller, of course, held that the Second Amendment
guarantees aimdividual right and Seventh Circuit precedent indicates that individual challémges
denials of a concealed carry license may be brought immediately inlfeoeraBerron 825 F.3d at 846
(exercising jurisdiction over claims brought in federal court inmatety following denial of a license);
see also Horsleyg08 F.3d at 1129 (holding that plaintiff need notaadt state judicial remedies before
challenging denial of a FOID licens&efendants do not argue otherwise.
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White’s brief scarcely addresses what the scope of the right to public carry isghowe
To the extent he does, he seems to argue that the Board’s individual licensing dea@sions ar
subject to heightened constitutional scrutiny and/or that the Second Amendment gsarantee
right to public carry to people who are not dangerous, as ultimately determined through judicial
review. Seedkt. 28 at 7 (stating defendants must “come forth with evidence that the burdens of
the Act, as written and applied, have a ‘close fit’ to a ‘strong public intgredkt. 19 49
(“White is not a danger to himself or the community”).) As explained ali®emepnforecloses
the former viev, since the Seventh Circuit there upheld the FCCA'’s preponderance standard.
Berron 825 F.3d at 848. And White cites no legal authority in support of the latter view, rather
seemingly assuming that the lower bound of the Second Amendment’s protection is coterminous
with the right guaranteed by the FCCA.

The Seventh Circuit has made clear that dangerous people do not have a right to public
carry,seeMoore 702 F.3d at 94Kanter, 919 F.3d at 451 (Barrett, J., dissenting), but it does
not follow that allnon-dangerous people do. To the contrary, the Seventh Circuit has upheld
multiple categorical bans on the possession of guns (even within the home) by certain groups of
people without regard to evidence that they personally might be responsible gun dWwosss.
groups include non-violent felonsanter, 919 F.3d at 447 (upholding 18 U.S.C. § 922(g)(1));
misdemeanants convicted of domestic battétynited States. Skoien 614 F.3d 638, 645 (7th
Cir. 2010) (en banc) (upholding 18 U.S.C. § 922(g)(9)); thaized immigrantsJnited States
v. MezaRodriguez 798 F.3d 664, 673 (7th Cir. 2015) (upholding 18 U.S.C. § 922(g)(5)); and

habitual drug user&Jnited Statey. Yancey621 F.3d 681, 682 (7th Cir. 2010) (upholding 18

8 The court inSkoienexpressly reserved the question ‘fisther a misdemeanant who has been
law abiding for an extended period must be allowed to carry guns ag§koien 614 F.3d at 645.
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U.S.C. 8§ 922(g)(3))see generallfeugene Volokhimplementing the Right to Keep and Bear
Arms for SeHDefense: An Analytical Framework and a Research Agesla/CLAL. REV.
1443, 1493-1515 (2009) (discussing bans on who may possess a gun); C. Kevin Mehshall,
Can’t Martha Stewart Have a Gun32 HARV. J.L.& PUB.POL’Y 695, 728-35 (2009).

There are several formulations of the Second Amendment right to carry arms in public
that would exclude some people who are not dangéfots discuss a few: the Seventh Circuit
has expressly resem¢he question whether Second Amendment rights may be limited to so-
called “virtuous” people, in some meaning of that tdfamnter, 919 F.3d at 451 (discussing the
“difficult issue” of whether thefbunders were really just concerned about dangerousrass, n
lack of virtue”);see also Yance$21 F.3d at 684—85 (“most scholars of the Second Amendment
agree that the right to bear arms was tied to the concept of a virtuous citizertrgtand t
accordingly, the government could disarm ‘unvirtuous citizens,’ including felons”). ThatGeve
Circuit also suggested Berronthat Secad Amendment rights might be reserved|#ov-
abiding, responsible citizend”Berron, 825 F.3d at 847 (“When holding iRl¢ller] that the

Second Amendment establishes personal rights, the Court observed that only law-abiding

19 As a general matter, the Supreme Court instructétéifer andMcDonaldthat the scope of
Second Amendment rights shdude determined by textual and historical inquiry, rather than “judicial
interest balancing.McDonald 561 U.S. at 78%ee also Ezelb51 F.3d at 70Xanter, 919 F.3d at 441.
The parties do not, however, treat the court to an historical exegesigightite public carry at the
founding, or at later dates at which Second Amendment rights might be seen be&asecured to
people of all races and genders. It bears mention, however, that the Suptetrie ideller stated that
“the majority of the Qth-century courts to consider the question held that prohibitions on carrying
concealed weapons were lawful under the Second Amendment or state anatégiless 354 U.S. at
626;see also United StatesAdams 914 F.3d 602, 606 (8th Cir. 201®erutav. Cty. of San Diegd324
F.3d 919, 939 (9th Cir. 2016) (en baregrt. denied-- U.S.--, 137 S. Ct. 1995 (2017).

20 The Seventh Circuit subsequently cited this statementBemon disapprovingly, however.
Kanter, 919 F.3d at 445 (noting thaadme ofHeller's language does link Second Amendment rights
with the notion of ‘law-abiding citizens,” but stating “we have refused &d teo much into the Court’s
precautionary language”).
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persons enjoy these rights, even at home”). Either formulation might exclude White, who has
two criminal convictions. And the Seventh Circuit has not addressed a question that has divide
the other Courts of Appeals: whether the right to public carry may be conditioned upon showing
a need for seltlefense greater than that of the general pubte. Kachalsky. Cty. of
Westchester701 F.3d 81, 96 (2d Cir. 2012) (y&sWoollardv. Gallagher, 712 F.3d 865, 868
(4th Cir. 2013) (yes)WWrennv. District of Columbia,. 864 F.3d 650, 655 (D.C. Cir. 2017) (no);
Youngv. Hawaii, 896 F.3d 1044, 1070 (9th Cir. 2018) (nmgt. for reh’g en banc grante@15
F.3d 681 (9th Cir. 2019). White makes no such showing here.

But assume for the sake of argument that the Second Amendment guarantees a right to
public carry to all non-dangerous people. White’s complaint and brief do not take seteusly t
obligation to show he meets even that standard. The first sentence of White’sdaritsf @it he
has been denied his Second Amendment rights because of old and unjustified arresésl “Mic
White, a 43 year old man, has been twice denied a license to carry a concealadoiearse
of arrests when he was 18 years old (1994) and 21 years old (1997), for alleged ‘gatigréffilia
he denies under oath—and which no agency could substantiate—and for an arrest in 2012, the
charges on which he demanded trial and was found not guilty.” (Dkt. 28 at 1 (edited for.xlarity)
White’s brief goes on to discuss his “arrests” repeateldlyat 8 9, 10, 12, 13.)

Nowhere, however, does his brief acknowledge that he was convicted of unlawful use of
a firearm in 1998. (Dkt. 1-3 at 22.) True, that conviction occurred more than twenty years ago,
when he was a young man, but unauthorized use of a firearm is precisely the type of conduct that

raises concerns about a person’s suitability to carry weapons in public. And if aceimgletion

21 The Seventh Circuit iMoore expressed “reservation” witkachalskys “suggestion that the
Second Amendment should have much greater scope inside the home than outsideesiauske other
provisions of the Constitution have been held to make that distindfionte 702 F.3d at 941.
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for a non-violent felony or misdemeanor domestic battery can indefinitely disqualifgape
from possessing a gun even in the home, it is not unreasonable to think that a single
misdemeanoconviction for unlawful use of a firearm (setting aside the rest of Whitersral
background) would indefinitely disqualify a person from carrying a loaded gun in public, where
the danger of misuse is greatgee Berron825 F.3d at 84 Moore, 702 F.3d at 937At a
minimum, it is an issue White should have addressed. Indeed, White’s brietciypdaicusses
an even older arrest for unlawful use of a weapon—from 1996, whesykdne was arrested
while carrying a pocketknife and faced charges that were later dismisse@8dk®©, 10, &
13)—making it difficult to see why he did not address his 1998 conviétion.

The Seventh Circuit iKanteremphasized the difficulty of determining whether a person
is too dangerous to carry a firearm, stating such determinations are “best pdrigrhe
Executive, which, unlike courts, is institutionally equipped for conducting a neutral, wide-
ranging investigation.Kanter, 919 F.3d at 450. The court discussed the history of 18 U.S.C. §
925(c), which currently authorizes the Attorney General of the United Statetot@ fe@garm
rights, on a case-by-case basis, to individuals subject to federal prohibitions, whe@nthe
establish theywill not be likely to act in a manner dangerous to public safety and that the
granting of the relief would not be contrary to the public interésdriter, 919 F.3d at 439. Since
1992, however, Congress has rendered that statute “inoperative” by barring the use of funds to

effectuate itld. (quotingLoganv. United States552 U.S. 23, 28 n.1, 128 S. Ct. 475 (2007)).

22 \White also points out that lllinois has granted him a Firearm Owners Idatitifi Card
(which is generally required to possess a gun in the state, 430 Ill. ComB5&ét)), which shows that
the ISP does not take the position that he is a “clear and present dangamtathe person.” 430 IIl.
Comp. Stat. 65/8(f)seeRheinv. Coffman 825 F.3d 823, 824 (7th Cir. 2016). But there is no
inconsistency between granting someone a FOID card and denying them aetboaggllicense, given
the different degrees of danger posegbgsessing a weapon at home versus carrying one in public.
Berron 825 F.3d at 847.
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Congress imposed the bar “after finding that the dangerousness inquiry was a ‘very diffatul
time-intensive task, and that ‘too many of [the] felons whose gun ownership rights were restored
went on to commit violent crimes with firearmsld. (quoting H.R. Rep. No. 102-618, at 14
(1992) & H.R. Rep. No. 104-183, at 15 (1995)).

Recognizing that the executive branch is best positioned to assess dangerousness, lllinoi
courts review the Board’s determinations deferentidllipite 2017 WL 2602637, at *#erez
63 N.E.3d at 1052. White’s brief is ambiguous as to whether this court should apply the same
deference? (Seedkt. 28 at 13.) But either approach presents a problem: not deferring to the
Board would create a discrepancy between lllinois and feldsvadnd thus a sharp comity issue.
See Courthouse News ServBrown, 908 F.3d 1063, 1073 (7th Cir. 2018) (discussihg “
deepl] principle of comity: the assumption that state courts aegjeal to the federal courts and
are fully capable of respectiragd protecting [a plaintiff's] First Amendment rights”). And it
would allow federal judges to substitute their judgment for the Board’s. On the otheri®and, t
idea that the court should defer to the Board begs the question—which neither party considers—
of what basis the court would have to do so: the lllinois Administrative Review Lawshwhi
provides that agency fact-finding “shall be held to be prima facie true and cori@zt)!.

Comp. Stat. 5/3-110, does not apply here.

23|n the course of arguing that there is no meaningful right to review the’8daaision, White
states that “the Board’s findings of fact are given deference” and sheuklersed only “if they are
against the manifest weight of the evidence.” (Dkt. 28 at 13 (c@torgprehensive Cmty. Solutions Iac.
Rockford Sch. Dist. No. 20873 N.E.2d 1, 10-11, 216 lll. 2d 455, 471-72 (lll. 2005)). Those statements
are ambiguouas to whether White is describing lllinois procedure or advocating fordicegure this
court should follow.
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These are questions that Whhad an obligation to address but did not, electing instead
to file an oversize brief that primarily sought to rehash issues conclusively deciBedrbg ?*
It is not the court’s role to make arguments on the parties’ b&edfAndersom. Hardman 241
F.3d 544, 545 (7th Cir. 2001) (courts should not “fill the void by crafting arguments and

performing the necessary legal research”).

B. Meaningful Right to Review

White also challenges the sufficiency of the Board’s stated reasons for denying his
applicdion, arguing that their cursoriness deprives him of a “meaningful right to review” under
the Second Amendment and Due Process Clause. (Dkt. 28s#el8Iso idat 23.) The Board’s
stated reasons appear to be boilerplate that essentially repeatgtizgéaf the dangerousness
standard, 430 Ill. Comp. Stat. 66/10(a)(4), stating only that the Board “determined, by a
preponderance of the evidence, that the above-referenced Applicant is a danger tedifirigher
a danger to others, or poses a threat to public safety.” (Dkt. 1-4 at 2.)

In Berron, the Seventh Circuit warned that concealed carry applicants’ rights could be
violated if the Board were to write “unilluminating decisions,” and specificalljnecagainst

“just repeating the language of 430 Ill. Comp. Stat. 66/10(a)(4)” in the context of explaining

24 1n addition, neither party addresses potential abstention or exhaustiorpisseedy the
availability of judicial review in lllinois state court. This court previgusas held that the availability of
such review following the ISP’s procedure was sufficient process tegp@plaintiff's interest in a
concealed carry permit, applying the balancing test prescribbththewsv. Eldridge, 424 U.S. 319,
333, 96 S. Ct. 893 (197@Yloustakass. Margolis, 154 F. Supp. 3d 719, 730 (N.D. Ill. 2016)f'd on
other grounds sub norBerron, 825 F.3d at 843;f. Boltonv. Bryant 71 F. Supp. 3d 802, 812-13 (N.D.
lll. 2014) (holding plaitiff stated a due process claim under theJaeuary 2015 FCCA regulations
which did not afford applicants a right to know the contents of law enfenteoijections). The
sufficiency of such process is one factor weighing against making feders gurisdiction of first
review for all denials of a concealed carry per®@ée Courthouse News SeB08 F.3d at 1074
(discussing abstention principles in circumstances where state judioiatlies are available but have not
been invoked).

23



Case: 1:19-cv-02797 Document #: 45 Filed: 08/28/20 Page 24 of 25 PagelD #:475

what disclosure the Board must make of law enforcement objedBernsn, 825 F.3d at 846-
47. The Board’s decision here does exactly that.

In addition, while White does not raise this isgshe, FCCAS implementing regulations
provide that the Board Chairperson will write a “report” in each case it coasietll. Admin.
Code 1231.80(d) (“The Concealed Carry Licensing Review Board shall provide the [ISP] with
its final decision on each applicant in an electronic report authored by the Chairpefs®n of t
Board”). It does not appear that such a report was written (or at least is m@tracord before
the court): the order of the Board that parrots the language of 430 Ill. Comp. Stat. 64)18(a)(
not a document one would typically call a “report,” nor does the order indicate it was duthore
by the Board Chairperson. (Dkt. 1-4 at 2.)

Nevertheless, White’s brief cites no case articulating a Second Amendment or Due
Process right to a more detailedtstment of reasons than what he was provided. He cites only
lllinois cases addressing the Illinois Administrative Review Law, which igiregble here.

(Dkt. 28 at 13 (citingComprehensive Cmty. Solutions [r&37 N.E.2d at 10—-1Kouzoukay.
RetiremenBd, 917 N.E.2d 999, 234 Ill. 2d 446, 465 (lll. 2009)Vadev. City of North

Chicagq 877 N.E.2d 1101, 226 lll. 2d 485, 507 (lll. 2007)). White also fails to address the fact
that lllinois courts have repeatedly reviewed similar orders from the Bo#rduwvremanding

for a more detailed statemeWthite 2017 WL 2602637, at *4#erez 63 N.E.3d at 1052,

Jankovich,78 N.E.3d at 555, which both suggests that they did not find the Board’s orders to be
lacking and demonstrates that the concept of dangerousness is being fleshed out through judicia
review.Furthermore, in light of the court’s holding above that White has not established his
entitlement to a concealed carry license in this court, it is unclear what thé beoedering the

Board to issue a more detailed statement of reasons would be.
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Here, again, the court will not make White’s arguments for him andsldgs argument
forfeited.Jonesv. Connors No. 11 CV 8276, 2012 WL 4361500, at *7 (N.D. Ill. Sept. 20, 2012)
(“A party’s failure to respond to arguments the opposing party makes in a motion to dismiss
operates as a waiver or forfeiture of the claim amébandonment of any argument against
dismissing the claim.”)

V. Due Process Claims

Finally, White contends that the arguments he advanced under the Second Amendment
apply equally under the Due Process Cladgkt. 28 at 17—23.) But, again, the Seventh
Circuit upheld the dangerousness and preponderance standards against Second Amendment
challenges iBerron, 825 F.3d at 848. It would be strange for the court to have overlooked Due
Process problems in doing so. And the Seventh Circuit also has rejected the argument that the
Due Process Clause confers a substantive right to engage in the public carrgasfraGiulp,

921 F.3d at 658. The court thus sees no reason why the Due Process Clause would affect the
analysis above.
CONCLUSION

Defendants’ motion to dismiss is grantgith prejudice. Judgment to follow.

Date:August 28, 2020 k’ 72 lzfi%’éﬂw_'

U/S. District Judge Joan H. Lefkow

25 More precishy, White’s brief contains sections arguing the dangerousness standardys overl
vague under Due Process precedent and the preponderance standard falls sieoPro€&ss protections
of fundamental rights. (Dkt. 28 at 17-23.) In the course of making those argurnertset also
challenges the cursoriness of the Board’s statement of realsbias. A1, 23.) The brief does not make
arguments about the types of evidence the Board permissibly may consielethendue Process Clause.
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