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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBERT M. W,

Plaintiff,
Case N019C 3165
V.
Magistrate Judge Sunil R. Harjani
ANDREW M. SAUL,

Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff RobertM. W. seeks judicial review of the final decision of the Commissioner of
Social Security denying his application tsability insurance bnefits andupplementalecurity
incomebenefits. Because the Seventh Circuit reversed and remanded this casegeriby he
law of the case doctrine required the AbJconformhis further proceedingon remand to the
principles set forth in the appellate opinion, unless theesa compelling reason to depart.
Surprise v. SaylB68 F.3d 658, 663 (7th Cir. 2020\fter “an appellate court either expressly or
by necessary implication decides an issue, the decision [is] binding upon adqseibs
proceedings in the same cadel.”(internal quotations and citation omitjed~or the reasons set
forth below, theALJ did not follow the Seventh Circuit’s directives ahi$ secondlecision is
unsupported by substantial evidericEhe Courtalsorecommends that Robert’s case be assigned

to a different ALJ on remand.

1 Before beginning its analysis, the Court notes thabriefing in this case sufferfrom the same
inadequacies the Court has noticed in the briefing in numerous other sogidtyssasesAs seems to be

a persistent pattern in the briefing in social security cases, the partiesriaéubingfully and fully develop

the issues involvedndfail to directly address each other’'s arguments. These failures impede the Court's
efficient consideration of the mattem the future, he Court expects counsel in social security cases to
more thorougly develop their arguments awitectly address thspecificarguments raised kithe dher

party.
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|. BACKGROUND

Robert,who is nav 64 years old suffers from numeroughysical and mental health
conditions. He is a veteran angreviously workedas aroofer,landscaperrecreation aidéor a
parks departmenpand as an automobile sskyvice station attendanRobertapplied for benefits
on September 182012, claiming disability beginning on July 1, 2008 duesdwereasthma,
chronic obstructive pulmonary disease (“COPD”), hypertension, and neuropathy igshante
arm.(R. 194-206). Robert has also been diagnastddbronchospastic airway disease, coronary
artery diseaseBarrett’s esophaguand other esophageal problenasid has been treated for
anxiety depres®n, and bipolar disorder He has history of alcohol dependence aadures
Robert is insured through December 31, 20d.3at 1207.

Roberts claims were initially deniedn December 2012, and upon reconsideration
March 2013(R.53-94). In March 2014, happeared and testified at a hearing before Rdward
Studzinski.ld. at 2552. On August 26, 204, the ALJ issued a decision denyiRpbert’s
applicationsld. at11-19.0n November 14, 2018Magistrate Judgédeffrey T.Gilbert issuedan
opinion affirming the Commissioner’s decision to deny beneRisbertappealed this decision to
the Seventh Circuit Court of Appeals. In an Order daledember 8, 2017, the Seventh Circuit
concluded that “the ALJ’s decision [was] not supported lns&ntial evidence because the ALJ
wholly rejected [Robert’s] complaints of fatigue and difficulty walkingl” at 1330. The court
reversed and remanded this matter to the agency for further proceaditvgs grounds: (1) “the
ALJ’s decision to find [Robert] able to walk without restriction [was] not supporubgtantial
evidence” and (2) “the ALJ failed to address adequdbpert’s]fatigue, or drowsiness, which
[he] attributes to his medicatiorier hypertension.ld. at 1335.

On remand from the Seventh Circuit, ABfudzinskiheld amtherhearing on September
26, 2018. (R. 1230249). Robert failed to appear at the hearbegause he was sidkl. at1206;
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1440. Robert’'s counsel appeared, amel ALJ received testimony from secondvocational
expert.ld. at 124548. On January 24, 2019, the ALJ issued a second decision denying benefits.
Id. at 12061222. The decisiorfollowed the required fivastep evaluation process. 20 C.F88.
404.1520416.920. At step one, the ALJ found tRatberthad not engaged in substantial gainful
activity since aly 1, 2008 the alleged onset datel. at1209 At step two, the ALJ found that
Roberthad the severe impairments agthma, COPD, hypertension, right arm neuropathy, and
coronary artery diseaséd. The ALJ found that Robert also had regvere impairments of
esophageal difficulties, history of alcohol abuse, and flatfdetat 120911. The ALJ further
determined that Robert did not have a severe mental impairment. The ALJ condidered t
“Paragraph B” criteria and found that Robert had “no limitation in understandingniggniag, or
applying information; interacting with others; concentrating, persistingnaantaining pace; and
adapting or managing oneselfd. at 1210.At step three, the ALJ determined tiRadbertdid not
have an impairment or combination of impairments that met or medically equaleddhiey s&
one of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 88
404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925, and 416@Q26)1211.

The ALJ then concluded thRobertretained the residual functional capacity (“RFC”) to
performlight work as defined in 20 C.F.R8804.1567(band 416.96%), except thawith his
right upper extremity, he can frequently but not constantly reach, grasp and pearferm f
manipulationsand he should avoid concentrated exposure to pulmonary irritantasudames,
odors, dusts, gases, and poorly ventilated afRa$212. Based on this RFC, the ALJ determined
at step four thaRobert could perform his past relevant work adaforer landscaper and
recreational aiddd. at1221 The ALJfoundthatRobertwas not disabledd. at1221-22. The

ALJ’s decision became the final decision of the Commissioner on March 26, 2019.
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II. DISCUSSION

Under the Social Security Act, disability is defined as the “inability to engagay
substantial gainful activity by reason of any medically determinable @hysimental impairment
which can be expected to result in death or which has lasted or can be expectedotoalast f
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). dondee whether
a claimant is disabled, the ALJ conducts a-Btep inquiry: (1) whether the claimant is currently
unemployed; (2) whether the claimant has a severe impairment; (3) whetherithentta
impairment meets or equals any of the listings faartte regulationssee20 C.F.R. § 404, Subpt.
P, App. 1 (2004); (4) whether the claimant is unable to perform his former occupation; and (5)
whether the claimant is unable to perform any other available worghindf his age, education,
and work expeence.20 C.F.R. 8 404.1520(a)(4)416.920(a)(4)Clifford v. Apfe] 227 F.3d 863,
868 (7th Cir. 2000). These steps are to be performed sequerail/F.R.88 404.1520(a)(4),
416.920(a)(4).“An affirmative answer leads either to the next stepoarSteps 3 and 5, to a
finding that the claimant is disabled. A negative answer at any point, otheBtifya 3, ends the
inquiry and leads to a determination that a claimant is not disaliléffidérd, 227 F.3d at 868
(quotingZalewski v. Heckler760 F.2d 160, 162 n.2 (7th Cir. 1985)).

Judicial review of the ALJ’s decision is limited to determining whether thésAlntings
are supported by substantial evidence or based upon a legalStéesle v. Barnhar290 F.3d
936, 940 (7th Cir. 2002). Substeh evidence is “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusiBichardson v. Perales402 U.S. 389,
401(1971). “Although this standard is generous, it is not entirely uncritiSééle 290 F.3d at
940. Where the Commissioner’s decision “lacks evidentiary support or is so poarlyaed as

to prevent meaningful review, the case must be remanted.”
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The ALJ foundRobertnot disabled at stepdrof the sequential analysis because he retains
the RFC to perfornhis past work as a laborer landscaper and as a recreatiorRaidertasserts
that the ALJcommitted several reversible erramsevaluating the side effects of his medications,
considerimg his ability to walk, and failing to obtain updated opisitnom a medical expert and
psychological expertAs explained below, the Court agrees on all three pamighis case must
be remanded for further consideration.

A. Side Effects of Robert's M@ications

Robert first contends that the ALJ again mischaracterized the side effects of his
medications. Inis Order, the Seventh Circuit held that the ALJ had “failaddress adequately
his fatigue, or drowsiness, which [Robert] attributes to his medications fortaypien.” (R.
1335). The Court agrees that the ALJ’s decision is flawethis regardand remand is required
because the ALJ failed to explain adequately why he rejected Robert’s tgstiorerning the
side effects of his medication$he ALJ’s rationale foagainnot crediting Robert is not supported
by substantial evidence.

During the relevant time frame, Robert was prescribed a numbmeedicationsincluding
Advair, Albuterol (Proair, Poventil, Ventolin), aspirin, Atrovent, Hydrochlorothiazide,
metoprolol, mirtazapine, mometasonkiroate Neurmtin, Nitroglycerine, Omeprazole,
SimvastatinandSingulair (R. 229, 264, 283, 2888,51721, 76979, 1529-48 At the hearing
on March 11, 2014, Robert testified thi@e medication for hisblood pressurecauses drowsiness
“for which he naps two or three times daily for 20 to 60 minutiek.’at 38-39 1332. On his
Disability ReportAppeal forms, Robert indicated that Advair, Neurontin, nitroglycerine, and
Ventolin cause him drowsinedd. at 264, 283. A pharmacy admission evaluation note indicates
that drowsinesss among the known side effects of Robert’'s medicatitthsat 1043. Robert’s

assertions about the side effects of his medicatimncentral to the disability analysis in this case.

5
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Both vocational experttestifiedthat nojobswould be available for a hypotheticaldividual for
whom side effects from medicat®would cause him to be off task for an unscheduled 60 minutes
per day or more than 15 percent of a workddyat 49, 1247.

In theprior decisionfrom August 26, 2014, the ALJ found that “the record documents the
claimant’'s hypertension is wetbntrolled with Lisinopril 40 milligrams daily and
HydrocHorothiazide 25 milligrams daily without side effects, despite the claimant’s testitimain
Lisinopril causes him drowsinesgR. 17). On appeal, the Seventh Circuit determined that this
statement by the ALJ “mischaracterized the evidence” because Robert “saibdispbessure
pills,” not Lisinopril spedically, caused drowsinesdd. at1335 In reaching this conclusion, the
courtpointed outthat the “ALJ overlooked the fact that at the time of the hearing, [Robert] was
taking a third bloogpressure medication, metoprolold. The court also faulted th&LJ for
relying on Robert’s “statements to doctors during periods in 2007 through 2009 when [he] was not
taking metoprolol” in findng Robert “free of side effectsll. The courtexplainedthat those
statements “shed little light on whether in 2013 [Robert] was experiencingfabts from a
different combination of drugs.ld. The Order noté that Roberts “also reported ithe
applications for benefitthat he experiences drowsinessnirother drugs, including Advair,
Neurontin, Ventolin, and nitroglycerin, yet the ALJ did not address those assatt@ihsId. at
1336.

To correcttheseerrors on remandthe ALJ was required to address all of the relevant
evidence concerning Robertassertion that his medications cause drowsirass either
incorporate it into his analysis explainwhy it was rejected. The law of the case doctrine requires
an administrative agency to “conform its further proceedings in the caseporitiples st forth

in the [appellate] decisionMartin v. Saul 950 F.3d 369, 375 {7 Cir. 2020). Moreover, the
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regulations require an ALJ evaluating a claimant’s symptoms to consideryjiee @osage,
effectiveness, and side effects of any medicattbe”claimant takes or has taked. C.F.R. 88
404.1529(c)(3)(iv), 416.929(c)(3)(ivlee alsdSSR 163p, 2016 WL 1119029at *7 March 16,
2016) SSR 968 p, 1996 WL 374184, at *5 (July 2, 1996).

Upon remand, lte ALJ failed to adequately consider the side effects of Robert’s
medications.In the second decisiotie ALJagainrejected Robert'assertion that his medications
cause drowsinessThe ALJ found that “[a]t times, the record noted claimant appeared tired or
fatigued, but there was no evidence of ongoing fatigue in the re¢®.dl218).The ALJ noted
that Robert has been maintained Metoprolol, Lisinopril, Hydrochlorothiazide, Clopidogrel
(Plavix), SimvastatinOmeprazole, and Ondansetréth at1210, 1214.The ALJ also noted that
Robert has been1) prescribed Mirtazapine, Depakote with no side effects, a multivitamin,
Thiamine folic acid, and Albuterol and Symbicort inhaleaad(2) treated with Albuterolith no
adverse reactionsAtivan, and Dilacor.ld. at 1210, 12187, 1219-20. As to Lisinopril and
Hydrochlorothiazide, Robertorrectly argueshat the ALJ repeated the sammisstatement
verbatim he offered in his original decisiohe ALJ's second decision stated that Robert’s
“hypertension is well controlled with Lisinopril 40 milligrams daily and Hydroottloiazide 25
milligrams daily without side effects, despite the claimant’s testimony that Lisinopsiésdum
drowsiness,” without considering that the Seventh Circuit ridu that this statement
“mischaracterized the evidenced. at17, 1214, 13350ther than these statemeritee ALJ did
not make any findings as to what medications Robert has taken singéetezlonsetdate, at
what dosage levels, or whidide effectshe experiencessee20 C.F.R. 88 404.1529(c)(3)(iv),
416.929(c)(3)(iv). Further despite the Seventh Circuit’s explicit criticism of the ALJ’s reliance

on Robert’s statements to doctors in 2007 through 2@0a$eclaring him free of side effecton
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remandihe ALJ cited thexactsame evidencéd. The ALJ’s reiteration of these errors following
remand raise questions about how thoroughly and carefully he evaluated the reccedaviha
Robert’s medication side effect of fatigue.

The ALJ was further required to evaluate whether Robert’'s other medications cause
drowsiness, but he failed to do so. “Although the ALJ need not discuss every pieckentevn
the record, he must confront the evidence that does not support his conclusigplaimdnny it
was rejected.Indoranto v. Barnhart374 F.3d 470, 474 {7 Cir. 2004) As the Seventh Circuit
noted, Robert “also reported in his applications for benefits that he experiencemessvitom
other drugs, include Advair, Neurontin, Ventolin, and nitroglycerin, yet the ALJ did natssddr
those assertions at al(R. 1336). Despite the Seventh Circuit's explicit observation, the ALJ
again did not mention these meations and their side effects in his decision in assessing Robert’s
subjective symptom allegations. By not mentioning this information, it is unclear froflL e
decision whether he considered “[tlhe type, dosage, effectiveness, andfeas” aff these
medications in determining that he does not suffer from adverse side effectsi-.R0 €8
404.1529(c)(3)v), 416.929(c)()v).

Also troubling is the ALJ’s rejection of evidence that Robert had previouslyierped
the side effect of fatigue when takingetoprolol beause it occurred befohes alleged onset date
The Seventh Circuit pointed out that “in 2004 a physician cancelled a prescription foratottopr
because that drug caed [Robert] fatigu€ (R. 1335 (emphasis in origingl)seeid. at 711
(5/27/2004—He does complain, however, of increased generalized weakness and tiredness,
which started ever since being place on metoprolol. . . . I will discontinue Metoprolol and star
Coreg.”). However, the ALJ did not consider side effects of metoprolol, except talsiatee

Seventh Circuitrelied on a citation for fatigue which was a medication side effeat £004,
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which was before the alleged onset daliet.’at1218. To the extent the ALJ is suggesting that this
evidencecan be ignoredimply because it predatdbbert’salleged disability onset datéhe
Court disagreesThis evidence is part of the relevant inquiry, along with the evidence after the
alleged onset date. The ALJ is required to “consider all evidence in [the] caskwben|he]
make[s] a determination or decision whether [the claimant is] disalediiting evidence that
predates a claimant’s alleged onset date. 20 C.F.R. 88 404.1520(a)@2044)%3) “[T]he ALJ
should consider the record as a whole, includingopiset evidence (particularly relating to a
degenerative condition) and pasiset evidence.Johnsorv. Sullivan 915 F.2d 1575, at *3 (7th
Cir. 1990);seealso Roddy. Astrue 705 F.3d 631, 636 {7 Cir. 2013)(holding the ALJ’s failure

to mention a treating physician’s opinions rendered two and three yerdo the
claimant’sallegedonsetdateof disability was reversible errgrMowaatv. Colvin, 2016 WL
3951626, at *7 (N.D. lll. July 21, 2016) (holding that “[w]hile the records may be from three
yearsbeforetheallegedonsetdate which is a factor that should be consideredhat alone does

not automatically render them outdated.”).

Whether Robert experienced side effects from metoprolol in the past sheds hgiether
Robert would be expected to respond to the same medication again with side #ftbet#\LJ
guestiord the relevancy of this padleged onset date evidence, he should not have disregarded
it but instead should have consulted a medical exgeutther, f this evidence was irrelevant
simply because it prdated Robert’s alleged onset date, the SeveintiniCclearlywould not have
emphasized itNotably, he ALJ offersno analysis for why the Seventh Circuit would highlight
the metoprolokvidence before Robert’s alleged onset date unless it was protddimefore, lhe
ALJ erred in failing to consider thisupportiveevidence simply because it pilated Robert’s

alleged onset date.
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The additional reasons the ALJ stated for rejed®ngert’s allegation that his medications
cause drowsinesto not provide substantial evidence in support of the ALJ’s rejection of Robert’s
account of drowsinessThe ALJ concluded that Robert’'s claims of fatiguere notsupported
becauserarious medical records “do not suggsiginificant fatigug' “fail to mention significant
fatigue,”or “do not mentiorongoing fatigue.(R. 1214, 1215, 1217). In particular, #heJ cited
recordfrom June 1, 2014, June 21, 2015, and March 5, 2016 to March 11, 2016, all of which were
emergency room visits or a hospital stagl. In the first visit,Robert was treated in the emergency
room at Franciscan Healthcare on June 1, 2014 for a seiduet.12141754 The ALJ noted
examination findings of lungs clear to auscultation with normal breath sounds and rargeal r
of motion, motor strength, and sensation with no edema, tenderness, myalgias, noraartmelg
then concluded that “these findings do not suggest significant fatiguet 1214. The ALJ did
not explain why theseormalexamination findings discredité&tbbert’s testimonyhat dowsiness
is a side effect of his medicati@md that connection is not obvious.

The ALJs cite torecords from Robert’'admissiondo Ingalls Hospitaln June 2015 and
Community Hospital in March 2016 also do not nedaseallegation about the medication side
effect of fatigue(R. 1215, 121). These records occurred in the context of adiag hospitaktay
for alcohol abuse/alcohol withdrawal, atypical chest pain/epigastric pain, antdl@asszure in
June 2015 filowed by a transfer to &eterans AdministratiorMedical Center for alcohol
detoxification and rehabilitation and a seaxday hospitalstay in March 2016 for alcohol
dependence with withdrawal delirium, intentional overdose and acute respigaliargy E£sulting
in Robert being intubated with ventilatory support. Moreover, as the ALJ noted, Regueted

upon his admission to Ingalls Hospital that he had beercompliant with his hypertension

10
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medications for the past three days and his final diagnosis from his admission ati@tynm
Hospital included noncompliance with his medication regime and treatidesat. 1215, 1217,
1800, 1863. Given this context, the ALJ's focus on the lack of a fatigue finding related to a
medication side effect is misplaced. wias not reasonable to expdieat thesehospital records
related to his alcohol abuse would note the medication side effectgpfdadlassey v. Comm'r

Soc. Sec. Admin400 F. App'x 192, 194 (9th Cir. 2010) (“It is irrelevant that [claimant] did not
report all of the symptoms noted by [his treating physician] at his emergemmoyvisits because

the only symptoms that motivated higps to the emergency room were vomiting, nausea and
abdominal pairf). Accordingly, the Court finds that this reason for rejecting Robert’s statsme

of the medication side effect of drowsiness fails.

Similarly, the ALJ cited thdRoberts denial of shortness of breath and of dyspnea on
exertion a normal cardiac examinatioand an EKG showing a normal sinus rhythrmMarch 3
2016. (R. 1214; 1587-88 The ALJ thenwrote that “[w]hile not directly indicative of fatigue . . .
denial of such symptoms and these cardiac findings do not suggest significatidimiin [that]
area.ld. The ALJ failed to explain how this evidence undermines Robert’s allegation
drowsiness as a side effect of his medicatiaN&hout further explanation, it is uncldaoswthese
records contradict Robert's statements that he expereribe medication side effect of
drowsiness.

For all of these reasons, the ALJ’s rejection of RobastBsementshat his medications
cause dowsiness is not supported by substantial evidence. On remand, the ALJ must confront all
of the evidence of record pertaining to Robert’s medication side effects and ladl @fquired
considerations relating to medicatiomscluding their cumulative ipact Specifically, the ALJ

must (1) determine which medications plaintiff was taking during the relevant tioe pad at

11
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what dosages and (2) make findings as to the nature and severity of thesgiomsigide effects
andreviseRobert’'s RFC accordgly. 20 C.F.R. 88 404.1529(c)(3), 416.929(c)(Bpr purposes
of remand, the Cousdlsonotes thathe Seventh Circuit has observed that a faitareomplain
about medication side effedts doctors does not in and of itself discreditaimant’s allegations.
Terry v. Astrug 580 F.3d 471, 477 {7 Cir. 2009 ) (“To being with, we are skeptical that a
claimant’s failure to identify side effects undermines her credibitdfter all no everyone
experiences side effects from a given medicatand some patients may not complain because
the benefits of a particular drug outweigh its side effect®dain and more to the point, Robert
did tell a physician that metoprolchused him fatigue and the physician cancelled the prescription,
eviderce that the ALJ improperly ignored.
B. Robert’s Ability to Walk

At the first hearingRobert testified that he becomes winded walking any distance and can
walk ten yards before having to stop. (R. 31). He further stated that he would be unable to be on
his fee¢ for more than two hours in an eighmbur workday.ld; see also idat 39, 43. The VEs
testified that an inability to stand and walk for more than two hours in anteghtworkday
would preclude ehypothetical individual from being a landscapkdrer and recreational aide.
at 49, 1247.The ALJ’soriginal decision found that Robert was capable of performing light work
and that his standing and walking abilities were “not limited throughout anteghtworkday.”
Id. at17. Light work “requires a good deal @falking or standing.” 20 C.F.R. 88 404.1567(b)
416.967(b) see alsd5SR 8310, 1983 WL 31251at *6 (January 1, 1983)[T]he full range of
light work requires standing evalking, off and on, for a total of approximatelyhéursof an 8

hour workday).

12
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On appeal to the Seventh CirguRiobert argued that his RFC was “more limitechtftaund
by the ALJ found because his COPD, other impairments, and medication make it hard for him t
walk for long periods of time and stay awake during the workd&y1334). The Seventh Circuit
determined that the “ALJ exaggerated [Robert’s] abilitwé&dk, which is limited to some degree
by shortness of breath from his COPD and other impairmédtsThe court found that the ALJ’s
ruling out “the existence ddiny limitation on William’s ability to walk”“lack[ed] support in
[Robert’s] testimony orhte medical record.ld. (emphasis in original). The Seventh Circuit
explained that the medical “tests consistently have shown at least mildly rdtrare@nd lung
function, and the medical record is replete with references to shortness of breatffieuty di
walking. Id. at 1335. After noting this, the Seventh Circuit stated that “[tlhose refaremamee
sense because even the ALJ acknowledges that Williams suffers from as@ifia, &d heart
disease, all of which are severid”

The Seventh Circuit found that the ALJ's RFC determination with respect to Robert’s
walking capabilitywas problematic for several reaso@mne problem with the ALJ'frst decision
involved hisconsideration of Robert’s daily activities. The Seventh Circuit noted thatrtf®obe
daily activities of microwaving food, occasionally doing laundry, and driving werete
minimal.” (R. 1335). It was improper for the “ALJ [to] equate[] these very minor household tasks
with anunlimitedability to walk during an eighlhour workday.”ld. The court determined that
even if the ALJ was rightly skeptical of Robert’s testimony that he could onkyMayards at a
time before getting winded, “that doubt cahmexplain the ALJ's extreme leap in finding that
[Robert] could walk withouanyrestriction.”ld. The court stated that “[s]uch a leap is explained

only by the faculty logic that we have rejected over and over addirat 1334-35.The Seventh

13
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Circuit concluded that the ALJ’s decision to find Robert “able to walk without restrictias][w
not supported by substantial evidendd.”at 1335.

Robert argues that, in the second decision, the ALJ again improperly exaggeraiditiyhis a
to walk by finding that Robert had no walking limitations whatsoever. In his secorsiodeci
despite theseventh Circuit’s finding that Robert’s ability to walk was “limited to some degree b
shortness of breath from his COPD and other impairmettis,”ALJ again determined that
Robert’s standing and walking abilities “are not limited throughout an-gigint workday.” (R.
1214). The ALJfailed to include any lintation on walking in hiseconRFC finding.ld. at1212.

The ALJstated that there waso basis in the medical record for the claimant’s extreme allegations
of being winded after walking 10 yarddd. at 1213. The ALJ determined that Robert had “not
identified sufficient evidence establishing . . . an inability to perform #edstg and walking
required in lightlevel work.” Id. In support of this conclusion, the ALJ noted: (1) denial of
“angina, chest pains, shortness of breath, of dyspneaastion” a normalcardiacexamination
andEKG showing normal sinus rhythm on March 3, 2016 “do not suggest” significatations

in walking, (2) Robert “has full range of motion throughouatid there is “no clinical evidence of
arthritis” (3) Roberts leg strength is normal; (/obert“does not use orthotitsand “does not
require any assistive devices for ambulatids)’émergency room and hospital stay records “do
not suggest” or mention “limited ability to walk” or “walking limitations;8)(“no difficulty
performingactivities of daily livingor driving” and {7) the state agency physicians did not find
any walking limitationsld. at1214-17, 1218-21.

As the Seventh Circulield while these reasons may be inconsistent with Robert’s claim
that he could walk only 10 yards without becoming winded, they do not provide substantial

evidence for finding that Robert could walk without any restrictifn1334-35) The relevant

14
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guestiam is whether Robert has the ability to stand and/or walk for a good part of ain@ight
workday from the alleged onset date through the date of the ALJ’s decision. The reasons provided
by the ALJ do not provide substantial evidence for his conclus@nRbbert is able to walk
without any restriction during an eighbur workday.First, the ALJ cherrypicked evidence from
the March 3, 2016 medical record to support his conclusion that Robert did not have walking
limitations, ignoringparts of that record that contradicted ¢esmiclusion.Yurt v. Colvin 758 F.3d
850, 859 (th Cir. 2014) (noting Seventh Circuit has “repeatedly forbidden” chgiaking of the
medical record).The ALJ emphasized Robert’s denial of angina, chest pains, shortness of breath,
and dyspnea on exertioa normal cardiac examinatipmnd an EKG shoiwg normal sinus
rhythm. (R. 1214, 15888). However, the ALJ did not nateat the same medical record indicated
thatRobert reported that “he cannot walk 2 blookslimb 2 flights of stairs without [shortness
of breath] but denies [chest pain]” atitk March 3, 2016 EKG wa%bnormal,” revealing a
prolonged QT interal. Id. at 1586-87.

Seconga normal range of motion on one examinatodthe lack of evidence of arthritis
arenot inconsistent with Robert’s claim of inability to walk six hours in an dighitr workday
due to shortness of breath. (15,1218, 1220, 1221, 17)6Robert’s shortness of breath, not
an abnormal range of motian his jointsor arthritis, is the alleged cause of his limited ability to
walk. The ALJ did not explain how range of motmmarthritisrelates to shortness of breath from
COPD and other impairmenglifford, 227 F.3d at 872 (ALJ “must build accurate and logical
bridge from the evidence to his conclusion.”).

Third, regarding Robert’s medical records frorWeterans Administration facilityelated
to alcohol detoxification and rehabilitation, the ALJ noté@hile walking is not directly

mentoned, his leg strength was normdd” at 1216. Normal leg strength does not undermine a
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limited ability to walk due to shortness of breatbince again, there is no logical bridge between
the evidence and the ALJ’s finditigat Robert is able to walk without restriction.

Fourth, the ALJ found it persuasive that Robert “requires no assistive device for
ambulation” and “does not use orthotics.” (R. 1218, 1220, 1221). The significance of these
observations is unclear. Robert can be limited to less than a full range of lightvitrosut the
need of an assistive device or use orthotics. Because the ALJ’s decision lackslamgtiex on
how the fact that Robert is able to walk without an assistive device or thef usthatics
establishes that his ability to walk is unlimitelde tALJ failed to build the required “accurate and
logical bridge” between this evidence and his conclusion that Robert could whtutvany
restriction.

Fifth, the ALJ found significant the fact thide hospitalsecords from June 1, 2014, June
21, 2015, and March 5, 2016 to March 11, 2016 “do not suggest” or “fail to mention” a “limited
ability to walk” or “walking limitations.” (R.1214, 1215, 1217). Again, thebespitalrecords
indicate that Robert sought treatment related to his alcohol alsseith the ALJ’s citation to
these records as evidence of lack of medication side effeetact that these record do not
mention walking limitations does little to contradict his contention that his ability tofam=léng
periods of timas limited by shortness of breath from his COPD and other impairments. None of
these recordsdicates that Robert’s walking ability was independently evaluated andootan
opinions on Robert’s ability to walk for long periods of time. The failure of these absgmords
to mention walking limitations does not establish that Robert was capable of watkirsganding
for most of an eight-hour workday, as required by light work.

Sixth in support of his conclusion that Robert’s walking ability is not limited, ALJ

notedthat Robert “had no difficulty performing activities of daily living or drivihgR. 1218
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citing 24250, 1574). The ALJwrotethat theappellate courtstated that | erred in equating the
claimant’s activities of daily living with an unlimited ability to walk throughout akeay.” Id.

at 1218, 1334. The ALJ “disagreed” with the Seventh Circuit’s “interpretation of higsexial
and stated that “[aJtapoint did my previous decision conclude that the claimant’s activities were
equivalent of competitive work.Td. at 1218. The ALJ also wrote that the appellate court
“overlook[ed] that the claimant bears the burden of proving the extent to whichumeti®nhally
limited.” Id. The ALJ is not free to disregard the Seventh Circuit’'s conclusion merely becaes
he disagreed with it sinterpretation of his analysis In any event, theinimal activities of daily
living listed in the evidence cited by the ALJ (watching television, taking cqrersbnal hygiene,
preparing sandwiches and frozen dinners, washing dishes, doing laundry, occhsiomgland
shopping for foodare not inonsistent with Robert’s allegation that it is hard for him to walk for
long periods of timelue to shortness of breath. at 1210, 1218 Nor do these limited activities
suggest an ability to perform the walking requirements of light work.

Sevenththefinal piece of evidence discussed by the ALJ in support of his conclusion that
Robert’s ability to walk was unlimited the fact that the state agency physicians “did not find any
limitations of standing or walking.” (R. 1219The ALJ wrote that these “uncontradicted medical
opinions directly support my assessmeid.” The Seventh Circuit pointed out on appeal that
while the state agency physicians categorized Robert’'s COPD as seggré&jithnot mention
[his] asthma, hypeension, neuropathy, anxiety, or depressidd.”at 1332. Te state agency
physicians’ opinions were before the Seventh Circuit on appeal and the appellatewralithat
the medicatecordwas insufficient to support a finding that Robert was able to walk without any

restriction. Id. at 1332,1334-35. Accordingly, the state agency physicians’ opinions do not
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provide substantial evidence necessary to support the ALJ’s finding that Relzkiisg ability
is not limited throughout an eight-hour workday.

In light of these deficiencies, the ALJ’'s detémation that Robert retained the ability to
walk for six hours out of an eight hour workday as required for light work is not supyrted
substantial evidence. The case must be remanded for further consideratioisstithis
C. Updated Medical Expert Opinions Regarding Robert’s Limitations

Robert finally argues that on remand, the ALJ should have obtained an updated evaluation
of his RFC by another medical consultant and a psychological consultant. “ALJ®tnaly on
outdated opinions of agency consultants ‘if later evidence containing new, signifieditaim
diagnoses reasonably could have changed the reviewing physician’s opiriambert v.
Berryhill, 896 F.3d 768, 776 {f Cir. 2019; see &0 Stage v. Colvin812 F.3d 1121, 1125 (7th
Cir. 2016) (holding that the ALJ erred by evaluating medical evidenceagsfifisant, new, and
potentially decisive findings” himself “[ijnstead of consulting a physicianThe Court agrees
that in reaching his RFC conclusion, the ALJ erred in relginghe state agency physicians’
opinions, the only medical opinions to which the ALJ assigned any weight, because thasesopini
had become stale in light efdditional medica evidence submitted after those opinions were
rendered

The state agency physicians’ opinions were rendered in December 2012 ah®PDIE3,
almost sixyears before the date of the ALJ’s latest decisOn.December 10, 2012, state agency
physician Vdya Madala, M.D., determined Robert could perform heawery heavy exertional
work, with a limitation to avoid concentrated exposure to fumes, odors, dusts, gases, and poor
ventilation. (R. 8-70. On reconsideration, on Mar@, 2013, BharatiJhaverj M.D., affirmed

Dr. Madala’s opinionld. at 7392. The ALJ assigned “some weights the opinions of the state
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agency physicians in limiting Robert to light exertional waith limitations of (1) frequent but

not constant reaching, grasping, and performance of fine manipuatado right arm neuropathy
and(2) no concentrated exposure to pulmonary irritants due to asthmas and CO&1213,
1220. The ALJ reasoned that the opinions “were reasonable at the time and wellesipport

the consultants did not have an opportunity to consider subsequent documentation and testimony
in making their conclusions about the claimant’s limitations that | have found to béimmtrg.”

Id. at 1220. The ALJ’s decision to rely on the state agency physicians’ opinions is puzzling
because they found that Robert had only one medically determinable impair@@RBwhich
contradicts the ALJ's finding that Robert had five severe impairmesmgthma, COPD,
hypertension, right arm neuropathy, and coronary artery dis@&seonly opinion evidence the
ALJ credited in his decision in support of his RFC determination is that of thexamnining state
agency physicians.

Robertpoints to evidence in the record showing that his physical and mental condition
worsened after the state agency physicians rendered their opirfRoigert listssome of the
evidence submitted after March 25, 208 date of the last state agency reviewer’s opirfion
On May 3, 2013Robertreportedoositional lightheadedness, nonspecific chest disconefaxinic
dyspnea on exertion, three pillow orthopnea (R. 547, 587); (2) a treating cardiologist opined on
May 3, 2013 that Robert’s functional capacity was limited tueeuropathy and dyspned.§;

(3) an endoscopy on May412013 gave the impression of Barrett’'s esophagus and benign
appearing esophageal stricture associated with inflammation and ulcersséwere reflux
esophagitisi@l. at 1125){4) a pulmonary function stonJuly 16,2013 revealed decreased FEV1,
decreased~EV1/FVC ratio, reduced FEF 235%, reduced FEF5@ecreasedMVV, and an

assessment offamild obstructive defectid. at 119@91); (5) aprovisionaldiabetes diagnosis on
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August 9, 2013id. at 811);(6) a noteon August 10, 2013 that Robert had a history of Barrett’s
esophagusvith worsening dysphagiavasnolonger able teswallow pills withoutusing olive oil

as lubrication, and pills getaught in his esophagysl. at 86970); (7) on August 15, 2013
treating anesthesiologispinedthat Robert is limited in exertional tolerance by shortness of breath
on exertion related to his COP[.(at 864); 8) a treating psychiatriassignmendn August 15,
20130f a Global Assessment Retioning (“GAF”) score of 45 due to adjustment disorder, mixed
anxiety/depression, depressive disorder not otherwise specified, alcohol dweeheéeeavement
related to the death of his younger brother, and stieksst 85758); ) alicensed clinical social
worker’s diagnosis of adjustment disorder, mixed anxiety/depression, depressive disorder, not
otherwise specified, and alcohol dependence aradsessment of a GAgeore of 45 on October
16, 2013 (id. at1721, 1085-8K (10) an endoscopy o@ctober 15, 2013 evidencing a stricture and
an ulcer of the esophagud.(at 109193); (11) on October 16, 2013, Robert rated his depression
at 10/10, on average, over the past 30 @dayka treating psychiatrisssessda GAF of 55 (d. at
956-58);(12) an endoscopgn Novemberl9, 2013 indicating Robert had persistent esophagitis
and a hatushernia {d. at 91516); (13) an esophageal stretching procedomelanuary 7, 2014
tore Robert’s esophaguil(at 100203); (14) an echocardiogram on March 2014 showed a
moderate impairment in left ventricular diastolic relaxation with mild to moderatateteleft
sided filing pressurdd. at 1199)(15) treated in the emergency ro@nFranciscan Healthcare on
June 1, 2014 for a seizund.(at1754-70; (16) abnormalECG on June 1, 20liAdicating sinus
tachycardia, nonspecific ST abnormality, and prolonged QT inteidvab{ 1767, 1770)(17)
hospitalization at Ingalls Hospitalbim March 20, 2015 to March 23, 2015 for alcohol dependence,
new onset of seizure, and transient ischemic attack witisit#td weaknessd| 1720, 182360);

(18) admission to Ingalls Memorial Hospital on June 21, 2014 to June 24, 2014 for alcohol abuse,
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alcohol withdrawal, atypical chest pain/epigastric pain, and possible seidued (7721822);
(19) admission to Jesse Brown Veterans Administration Medical CawterJune 24, 2015 to
July 8, 2015 for alcohol detoxificaticandtreatmentwith Depakote fola presumed bipolatype

Il disorder {d. at 1573-76, 1599-160Q8 and (D) hospitalization at Saint Francis Hospital on
September 21, 2015 for exacerbation of asthmaaGOPD {d. & 1586, 15882 Doc. 13at 1314.

The Courtalso noteseEKGs performed on November 19, 2013 and March 3, 20&few
abnormal and showed a prolonged QT interval. (R. 929, 1587, 1625). Further, on August 9, 2013
at his cardiology outpatient appointment, Robert complained of dizziness and chesepi@ss
the past two dayand worsening chest pressure and shortness of breath on exdrtainl164,
1168. He was transferred to the emergency department for evaluation of lovpldesdre and
it was noted that his functional capacity was limited secondary to neuyapadtdyspnedd. at
1174, 117879. In addition Robert was hospitalized from March 5, 2016 to March 11, 2016 for
alcohol dependence with withdrawal delirium tremens, intentional overdose,ldadespiratory
failure. Id. at 1863-1940.

Considering the record as a whole, the Court agrees that adtit@adlical reviewvas
warranted. The state agency physicians reviewed a significantly incometeté Robert’s
medical records Almost six more years of medical recordabmitted after the state agency
reviews could have reasonably changedrtbpinions especially given that Drs. Madala and
Jhavericoncluded that Robert was capable of work at all exertional leveds. examplejn

November 2012, a pulmonary function test indicated a normal spirometry. However, a July 2013

2 The Commissioner points out that Roleroneouslhjisteda nuclear stress teshich showed an
anterior wall defect on both stress and rest imagsrgew evidencérom January 17, 204. Doc.13 at 14.
The Commissioner is correct that teress test actually took place on January 17, ,200ih was nine
years before the last state agency physician’s opin(éh.716).
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pulmonary function tesndicated a mild obstructive defect in spirometry. (R. 483, 1481213)

The Commissioner points otlitat the July 2013 pulmonary function test also showed normal lung
volumes and gas exchanges #mtthe reviewing physicians had already acknowledgeblert’s
COPD. But the significance of thmsild obstructive defectinding, in combination with the
additional subsequent recordsquires a doctor’s interpretation. This is especially true given that
the state agency physicians expressly relied emalo“vent studies” in forming their opinions.

Id. at 58-59, 67-68, 79-80, 89-90.

Moreover, the state agency physicidomdh found that Robert’s sole severe impairment
was COPD and that his sole limitation was the need to avoid concentrated exposurmt@apul
irritants like dust.The Seventh Circuit noted thiie state agency physicians categorized Robert’s
COPD as seare,but they “did not mention [his] asthma, hypertension, neuropathy, anxiety, or
depression.1d. at1332. The state agency doctoedsodid not mention Robert’s coronary artery
disease. In light of the more recent evidencthe ALJ concluded thatRobert's asthma,
hypertension, neuropathy, and coronary artery diseasstituted severe impairments because
they significantly affected his ability to perform basic work functiddsat 1209;seeCastile v.
Astrue 617 F.3d 923, 926 (7th Cir. 2010A(5evere impairment is an impairment or combination
of impairments that ‘significantly limits [one’s] physical or mental ability to doidbasork
activities.” ) (quoting20 C.F.R. 8§ 404.1520(c)By finding that Robert’s impairments of asthma,
hypertension, right arm neuropathy, and coronary artery disease are, see@eALJ rejected the
state agency reviewers’ contrary opinions. The Court finds it unreasonable dee bitlat
subsequent medical records relatedRtbert’'sasthma, hypertension, neuropathy, and coronary
artery disease, impairments the ALJ concluded were severe, would not changesthgestay

physicians’ findings that Robert was able to perform all levels of exerticorél vindeed, post-
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March 2013testing showed abnormaliien Robert’s hearfunctionthat could have affected the
state agency doctors’ assessmefi&s. 1198, 1587, 1625, 1767, 1770). Documented heart
abnormalities in combination with Robert’s other impairments might reasonalifyteeRobert’s
ability to wak for long periods of time. Likewise, it is reasonable to concludetieatdditional
mental health recordencludingtreatment fora presumed bipolar disordequld have changed
the state agency physiciangpinion that Robert did not have a severe mental impairmant.
presumed bipolar disorddragnosids a new and serious development in Robert’s mental health.
Moreno v. Berryhill, 882 F.3d772, 728-29(7th Cir. 2018) (remand for new mental health
assessment where ALJ relied on 2@fate agencysychologistopinion that the court found
“stale” in light of treating psychologist’s office notesrh 20162012 documenting “significant
and new developments” inaéimant’s mental health).

The ALJ was not qualified to assess the significance of theMimsth 2013 without the
benefit of an expert opiniom.he Seventh Circuit has held “repeatedly that an ALJ may not ‘play][]
doctor’ and interpret ‘new and potentially decisive medical evidence’ withedical scrutiny.”
McHenry v. Berryhill911 F.3d 866, 871 (7th Cir. 201&uotingGoinsv. Colvin 764 F.3d677,
680(7th Cir. 2014). Rather, “ALJs are required to rely on expert opinions instead of determining
the significance of particular medical findings themselvid&bnv. Covlin 763 F.3d718, 722
(7thCir. 2014) The ALJ was not qualified to interpret the abnoriMalch 2014echocardiogram
November 2013,June 2014and March 201l16éelectrocardiograms, anduly 2013 pulmonary
function test resultanddeterminghatin combinatiorthey would not have affected his ability to
stand and walk for six hours during a workday, a finding upon which the ALJ’s denialafitben
hinged. SeeStage812 F.3d at 1125 (“The ALJ here was not qualified or authorized to determine

that [claimant’s] need for a hip replacement would not have affected her supposgdaabiind

23



Case: 1:19-cv-03165 Document #: 30 Filed: 11/19/20 Page 24 of 26 PagelD #:2121

and walk for six hours a day’Akin v. Berryhil| 887 F.3d 314, 3118 (7th Cir. 2018) (“The MRI
results may corroborate [claimant]'s complaints, or they may lend support &d_#& original
interpretation, but either way the ALJ was not qualified to make his own detgiom without
the benefit of an expert opinion."McHenry, 911 F.3d at 871 (“[T]he ALJ was not qualified to
assess on his own how the April 20MRI results related to other evidence in the record.”).
Because medical expertise is required to determine the significance of thdapolst2013
evidence, aemand $ required so the ALJ can reevaluate Robert’'s RFC based on upon opinion
evidence from medical and psychological experts who have considered theesatice

The ALJ and the Commissioner point out that no doctor's opinion contained in the record
indicatal greatemwork-related limitations than those found by thiel. (R. 12012-13). While it is
true that no medical source suggested thatgaegterdimitation was required, it is also true that
theALJ'sRFC determination was natlequatelgupported by any medical opinion evidentae
state agency physicians’ opinions weoautdated that they ALJ should not have relied upon them
when assessing Robert’s functional capacity on reraaddhe Seventh Circuit concluded that the
state agencghysicians’ opinionslid not constitutsubstantial evidender the ALJ’s finding that
Robert was able to walk without restriction. In addititre ALJ did notevenrely upon the
medical judgment of the state agency physicians for his conclusion that Raisthiaa,
hypertension, right arm neuropathy, and coronary artery diseaséitute severe impairments.
Besides the stage agency reviewing physicians’ opinitwese tareno othermedical opinions
assessing Robert’s functional abilities based on his mental and physical lirsitatitve record
The Commissioner faults Robert, who was represented by counsel and bore the burden of proving
his alleged his alleged limitatienfor failing to present or request a new medical opinion on

remand Although Robert has the burden to prove disability, the ALJ alsod'basic obligation
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to developa full and fair record.Beardsley v. Colvin758 F.3d 834, 837 {fiCir. 2014). “Failure
to fulfill this obligation is ‘good cause’ to remand for gathering of additionalenge.Smith v.
Apfel 231 F.3d 433, 437 {fi Cir. 2000). In this case,ite ALJ should have obtained an updated
medical and psychological review tiie record to provide an informed basis the RFC
determination. FinallyRoberttestified that he is more limited than the ALJ's RFC finding, and
his testimony cannot be discounted without a legally adequate analysis stifiyyostgbstantial
evidenceHill v. Colvin, 807 F.3d 862, 869 (7th Cir. 2015) (Commissioner noted that nordocto
opined that claimant had more limitations than the ALJ incorporated into her Reéssaent but
claimant ‘testifiedthat she is more limited, and her testimony cannot be disregarded simply
because it is not corroborated by objective medical evidenaanripl{asis in original). As
described above, the ALJ has not provided sufficient justification for discouRtgrt's
subjective allegations
D. Award of Benefits & Reassignment to different ALJ

Robert requests th#te Court reverse the ALJ'decision and award benefits. However,
“[a]n award of benefits is appropriate only whatefactual issues have been resolved and the
‘record can yield but one supportable conclusioBriscoe ex rel. Taylov. Barnhart 425F.3d
345, 355(7th Cir. 2005)(“When an ALJ's decision is not supported by substantial evidemece,
haveheld that a remand for further proceedings is the appropriate remedy unlessdtéree
before the court compels an award of bené&fitsAlthough thereareerrors in the ALJ’s dcision,
numerousfactual issuesemain unresolved, including an evaluation of Robert’'s subjective
symptom allegations and a reassessment of the RFC, and an award of betiefiesfasenot
warranted.However, gven that the ALJ had an opportunitydorrect the errors identified by the

Seventh Circuiand failed to do so, the Court recommends that Robert’'s case be assigned to a
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different ALJ on remandSarchet v. Chater78 F.3d 305, 309 {f@ Cir. 1996)(recommending
reassignmertvecause[t]he tone of theadministrative law judge’spinion suggestthat she may
have an unshakable commitment to the denighisfapplicant’s claim.”).

Further,Robert’s request for another hearing within 120 days is denied “because this Court
does not control the dockets of the administrative law judgeslvin G. v Berryhil] 2019 WL
2088060, at *7 n.5 (N.D. Ill. May 13, 201t%eealso Allord v. Astrue 631 F.3d 411, 417 n. 11
(7th Cir. 2011) (declining to impose a time limitation for further proceedings oramén
Nevertheless, the Court notes tRaibert’s applications have been pending for more than eight
years.Accordingly, the Court recommends that the Commissioner set this for an eggezhtring
preceded by a medical and psychological review of the evidence and promptly resised
decisionbased upon the combined effect of Robert’s mental and physical impair@eetR.
1336).

[ll. CONCLUSION

For these reasons, Plaintiff's Motion for Summary Judgment [12] is granted and the
Commissioner’s Motion for Summary Judgment [21] is denied. The ALJ’s decisioversed
and remanded for further proceedings consistent with this Opinion. The Cladcied to enter

judgment in favor of Plaintiff Robert M. W. and against the Commissioner.

SO ORDERED.

Dated: November 19, 2020 /K"( / %""’

Sdnil R. Harjani
United States Magistrate Juglg
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